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HEADNOTE:

In, pursuance of an order for their deportation ‘the res-
pondents were arrested on July 21, and sent to Anritsar
The next day a habeas corpus application was filed on their
behal f before the H gh Court at Lucknow and -they were
ordered to be produced on July 25, but on the Hi gh Court

bei ng informed that the respondents were beyond its
jurisdiction it directed the application to be consigned  to
the records. On spurious information being received at

Anritsar that the respondents had to be produced before the
Hi gh Court the respondents were sent back to Lucknow which
they reached at 1 P.M on July 25. They were produced
before the Deputy Registrar at 3 P. M and he directed /them
to be produced at 10. 15 AAM on the next day. In the nean
time a second habeas corpus application was filed on behalf
of the respondents, inter alia, on the ground that the
detention of the respondents was in violation of Art.22 of
the Constitution as they had not been produced before —any

Magi strat e. The respondents were produced before the High
Court at 10.30 AM on July 26, when the H gh Court ad-
journed the case till 2 P.M on July 27. and directed the
production of the respondents at the time of hearing. On
July 27, the Hgh Court ordered the release of t he
respondents on bail and adjourned the case till July 28. On

July 28, the High Court allowed the application and directed
t he respondents to be released on the ground of a
contravention of Art. 22(2). It did not consider the
legality of the detention in the first stage, i.e. fromJuly
21 to 1 p.m on July 25, but held that the detention in the
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second stage was illegal as the respondents were not
produced before a Magistrate within 24 hours of 1 P.M of
July 25.

Hel d, (per Sinha, C J., Ayyangar, Midhol kar and Aiyar, J.J.,
Subba Rao, J., dissenting), that the detention of the

916

respondents was | egal and the Hi gh Court was wong in order-
ing their release. The respondents were produced before the
H gh Court on July 26, within 24 hours of their arrival at
Lucknow and the Hi gh Court by ordering their production the
next day permitted the respondents to remain in police
cust ody. They were again produced before the Hi gh Court
within the next 24. hours on July 27, when they were ordered
to be released on bail.  Thus at no tinme during the second
stage could the respondents be said to have been illegally
detai ned for nmore than 24 hours without production before a
judicial authorityin violation of Art. 22(2).

Per Subba Rao,~ J. The detention of the respondents was
illegal. The detention could not be dissected into two
stages; it was a continuous one. Arrest: and detention for
pur poses —of deportation was subject to the provisions of
Art.22(2) and the respondents not having been produced
before a Magistrate within 24 hours of their arrest the

detention wag ill egal
Col I ector of Mal abar v. EbrahimHaj ee, (1957) S.C.R 970 and
State of punjab. v. Ajaib Singh , (1953) S.C R 254%

di stingui shed

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 48 of
1961.

Appeal by special |eave fromthe judgnment and order ' dated
July 28, 1960, of the Allahabad H gh Court (Lucknow Bench)
at Lucknow in Cr. Msc. case No: 186 of 1960.

G C. Mathur and C. P. Lal, for ‘the appellant.

S. P. Sinha and M |. Khwaja, for the respondents.

1962. March 16. The Judgnent of Sinha, C. J., Ayyangar

Mudhol kar and Aiyar, JJ., was delivered by -Ayyangar, J.,
Subba Rao, J., delivered separate Judgnent.
AYYANGAR, J.- This is an appeal by special leave against the
judgrment and order of the Hi gh Court of Allahabad by which
it allowed a petition under s. 491 of the Criminal Procedure
Code filed on behal f of the respondents.
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We shall now narrate the facts which are not in dispute.
The two respondents, who are husband, and wfe, were in
Paki stan in March 1955. While there, they obtained a
Paki st ani passport on Septenber 6, 1955, and obtained from
the Deputy Indian H gh Conmi ssioner on Septenber 17,1955, a
visa to enter India which they did on Septenmber 22, | 1955.
The visa granted to themwas of the C category s.e., for
tenmporary stay, which permtted themto remain in India til
Decenmber 16, 1955. By repeated applications they had the
term of the visa extended and continued to stay in India.
On  August 10, 1957, they applied for their registration as
Indian citizens but the application was rejected on October
18, 1957. Thereupon they noved the H gh Court by a petition
under Art. 226 of the Constitution to have this order of the
rejection of their application set aside but the petition
was dismissed in April, 1959. Thereafter orders were issued
by the State CGovernnent and served on themasking them to
| eave I ndia but they repeatedly applied for and were granted
extensions of time for so doing. The |ast extension applied
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for was on Decenber 22, 1959, but this was rejected and the
government passed an order on July 7, 1960, requiring them
to leave India wthin 24 hours after its service upon
them .This order was served on themon July 20, 1960 , at
about 10 a.m but they nmade no efforts to conply with it.
The order not having been complied with the police took the
two respondents into custody on the evening of July 21
1960, at about 6 p.m and sent themon by train to Amitsar
for being deported to Paki stan. The respondents with their
escort reached Anritsar in the early hours of July 23, 1960.
The Head Constabl e who had the custody of the respondents
produced them before the Reader of the District Magistrate,
Anritsar as directed by the Senior Superintendent of Police,
Kanpur and

918

the Reader took them by about 10 a.m to a Mgistrate who
ordered that they be kept in the Gvil Lines Thana til
further orders.

Meanwhil e, after the departure of the respondents from
Lucknow, ' proceedings were started on their behalf under s.
491 of the Criminal Procedure Code before the Lucknow
Bench of the All ahadad H gh Court. Thi s
application was filedon July 22, 1960. The | earned
Judge before whomthe application was placed directed notice
to the State of Uttar Pradesh and required the State to take

all possible steps to detain these two persons and produce
them before the Court. It may be nentioned that the ground
upon which the detention was chal lenged as illegal in this
petition was that the respondents were "British subjects,”
within the meaning of the Foreigners Act and hence ’',their
arrest was illegal as they were citizens of India." In other
wor ds, what was challenged was the validity  of t he

deportation order. On the sanme day, i.e., on July 22, 1960
the petition was placed before the Bench dealing with the
matter which fixed the date’ forthe hearing of the petition
as 10. 15 A M on July 25, 1960, at which hour the
respondents were, directed to be produced before the Court.
On July 23, 1960, a counter-affidavit was filed on behal f of
the State, which was affirmed by a Sub-1nspector of /Police
who, after denying that there was anything illegal “in the
order of deportation, stated that the respondents had been
taken into custody on July 21, 1960, and were inmediately
thereafter sent to Anritsar and were therefore no nore in
Uttar Pradesh within the jurisdiction of the Court.
The petition under s. 491, of the Crimnal- Procedure Code
was taken up for hearing by the Court on July 25, 1960, as
originally fixed, and after perusing the counter-affidavit
filed on behalf of the State., the learned Judges in their
or der
919

stated that the two respondents had been sent - away to
Antitsar and were no longer wthin t he territoria
jurisdiction of the Court, and recorded

"W find that we have no jurisdiction in the

matter"

Their further direction was

"The proceedi ngs are consigned to records
Certain matters, however, transpired on July 23, 1960, to
which it 1is necessary imediately to refer. After the
remand by the Magistrate at Anmritsar on July 23, 1960, and
when the respondents were being kept in Cvil Line Thana, a
telegram was received by the police at Amritsar and also a
call by trunk tel ephone, purporting to be from Saxena, Under
Secretary, Home Departnent, U P. informng them that the
Hi gh Court had issued orders that the respondents should be
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brought back to Lucknowto attend their case on July 25,
1960. It is now alnpst common ground that the tel ephone
call as well as the telegramwere spurious and did not
emanate from the authorities at Lucknow The Anritsar
poli ce however acted on these messages and inmedi ately made
arrangenents for transporting the respondents back to
Lucknow where they arrived at about 1 P.M on July 25, 1960,
by which tinme it would be noticed the petition filed on July
22, 1960, had been di sposed of by the H gh Court by being
consigned to records. I mrediately on their arrival a
suppl enent ary application was filed for reviving t he
petition which had been disposed of earlier in the norning
founded wupon the ground that the respondents were then at
Lucknow within the jurisdiction of the Court and praying for
a direction that the respondents be rel eased on bail. One
ot her fact requires nention. The police at Amitsar having
been informed that, the Hi gh Court had directed the two
respondents to he produced before
920
it, the police constables who escorted the respondents from
Anritsar inmediately on arrival produced them before the
Deputy Registrar of the’  Hi gh Court and this officer passed
an order in these termns:
"The ~-detenues who were brought from Anritsar
today at about 3 P.M to this Court .........
are sent back under the same custody with the
direction that the Head Constable...should
produce them before this Court at 10.15 A M
tormorrow, the 26th July.- 1960 positively."
and the Head Constabl e nade an endorsenent on the order
undertaking to produce as directed.
Not content with what was terned t he suppl enent ary
application filed on the 25th afternoon, a fresh 'petition
udder s. 491 of the Criminal Procedure Code was filed on the
26th for the production of the respondents and for 'their
being set at liberty and it is this application that was
allowed by the |earned Judges. (In the petition, besides
repeating the allegations already nade in the petition filed
on July 22. 1960, challenging the validity of t he
deportation order, a fresh one was added whi ch ran
"Since July 21, 1960 the applicants are .in
custody w thout being produced before any
Magi strate and hence the provisions of Art. 22
of the Constitution have been viol at ed"
Which, as would be seen fromthe above. - narration, was
deliberately false, and it ended with the prayer that the
State be restrained fromeffecting the deportation of the
respondent s to Paki st an. Bot h the “suppl enent ary
applications dated July 25, 1960 to revive the petition
dated July 22, 1960, as well as the fresh substantive
petition dated July 26,1960, canme up for orders before the
Bench on
921
July 26, 1960, and the |earned Judges, after disposing  of
the "suppl enentary application” by directing that no orders
were necessary thereon because of the other petition, passed
an order on the petition dated July 26, 1960, that it would
be taken up for hearing the next day (i.e., 27th at 2 P.M
and, also directed that the respondents should be produced
in Court at the tine of the hearing.
The petition was taken up on July 27, 1960, as directed the
previ ous day when the | earned Governnent Advocate prayed for
an adjournment of one day, i.e., till July 28, 1960, to
enable himto file proper affidavits particularly as regards
the bogus conmmuni cation received by the police at Anritsar




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

whi ch was responsible for the respondents bei ng brought back

to Lucknow. The adjournnent asked for was granted but in

doi ng so the Judges nade this observation :
"As it is not denied that the two applicants
have been in police custody since 21st July,
1930, it appears to us that their non-prodtuc-
tion before a Magistrate within 24 hours of
their being taken in custody is open to
objection wunder the Constitution of ’'India.
We. therefore’, without coning to any
decision, direct that the two applicant shal
forthwith be rel eased on bail on each of them
furni shing a personal bond in. the, sumof Rs.
1,000/ - (one thousand) and two sureties in the
like anmpunt to appear before this Court
tomorrow at - 10.15 AL M sharp and on, al
dates to which the hearing of the case may be

adjourned. ...... ... .. e It) case of
default the two applicants will be to jai
custody. "

The respondents took advantage of this order for their
rel ease on bail and they were accordingly rel eased the sane
day. The State filed a counter affidavit on July. 28, 1960
in the course of which
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they pointed out that the respondents bad been produced
before a Magistrte at Anritsar and recounted the other facts
which we have already narrated. The matter . .came on for
final orders on July 28, 1960, when the |earned Judges held
that the respondents bad been detained in violation of the
provisions of Art. 22(2) of the Constitution and therefore

directed their being set at liberty. It is the correctness
of this order that is challenged by the State in this
appeal

Pausi ng here we consider it necessary to mention one matter.
W were informed by M. Sinha |earned Counsel -who appeared
for the respondents that subsequent to the order of ' rel ease
now under appeal the respondents had instituted a suit/in a
Cvil Court challenging the validity of the -deportation
order and had obtained an interlocutory -in. junction
restraining the State from effecting their deportation
pending the disposal of the suit. On this ground he urged
that the question of the correctness or propriety of the
order of the High Court was no longer a live issue but bad
beconme academic. Having cerefully considered this aspect of
the nmatter we have arrived at the conclusion that the
grounds on which the | earned Judge have directed the rel ease
are such as to require exam nation at our hands.

It would be noticed that the respondents bad been in custody
from about 6 P.M on the 21st July to the evening of the
27th July when on the orders of the High Court they were
released on bail. The |earned. Judges have divided this
into two periods-the dividing line being | P.M on 25th July
1960, when they were brought to Lucknow in pursuance of the
tel ephonic nessage purporting to emanate from the Under
Secretary to Governnent for being produced before the High
Court.
The Learned Judges of the Hgh Court confined their
attention to the second period and hol di ng

923
that during this period there had been a violation of the
requirenents of Art. 22(2) of the Constitution, in that the
respondents had not been produced before a Magi strate within
24 hours of the comrencenent of the custody, expressed their
opinion that the detention was illegal and directed the
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rel ease of the respondents. It is the correctness of this
order of the High Court that arises for consideration in
thi s appeal

Before proceeding to exami ne the reasoning of the |earned
Judges it necessary to state one nmatter. |In view of the
very limted question before us we do not feel called upon

to deal with the scope of Art. “2(1) or 22(2) or of the two
cl auses read together in relation to the taking into custody
of a person for the purpose of executing a | awful order of
deportation which would require to be considered in regard
to the detention during what has been stated earlier as the
first period. When the question does arise for decision the
fol l owi ng circunstances  would be anong those to be
consi dered before the scope of the constitutional guarantee
could be properly determned : (1) An alien has no | egal and
enforceable right to enter the country and can do so only
subject to the perm ssion granted by the executive under
our |aw and when such a person overstays in the country
beyond the period for which he'is to permtted, the State
acting through the executive is entitled to require the
alien to, quit the country for the mere reason that the
peri od for which he has been pernmitted to stay has el apsed.
(2) That where an alien is taken into custody in pursuance
of a valid order of deportation he is not charged with any
offence within the neaning of these words in Collector of
Mal abar v. Ebrahim/ Hajee (1) but the State is nerely
effecting his renoval fromthe country an -act which the
alien was hinself bound by |aw to have done. (3) Wen the
Constitution makes a provision for production before a
Magi strate, the requirenent is not to be treated as any

(1) [1957] S.C.R 970.

924
formality but as purposeful designed to enable the ' person
arrested and detained to be released “on bail or ' other

provi si on made for his proper custody pendi ng t he
investigation into the offence with which he is charged or
pending an enquiry or trial. Inthe case of a |awfu
deportati on order the Magi strate can obviously pass no order
for release on bail or direct any other custody than that of
the officers who have to execute the order of deportation
As stated earlier, the | earned Judges having confined their
scrutiny to the second period we shall not pronounce on - the
preci se scope of Art.22(1) or (2) or the two clauses read
together in relation to an arrest and detention for the
purpose of executing a lawful order of deportation ~which
ari ses by reason of the non-production before a mmgistrate
within 24 hours after the respondents were taken into
custody on the evening of the 21st July or. (before the
nearest Magistrate, but shall restrict ourselves to the very
narrow question whether there was any basis for t he
conclusion of the Learned Judges that there had  been a
vi ol ation of the constitutional guarantee after the
respondents were bought to Lucknow at beyond m d-day on 25th
July, 1960.
The main judgnment in the case was rendered by Nigam J., who
reasoned as follows :
"I do not propose to give a considered view on
the mtter of (arrest and detention of a
person for the purpose of deporting himout of
I ndia not being an arrest and detention within
Art. 22 (2) ) at this stage for | am of
opinion that weven if the contention of the
| earned Counsel is accepted the detention on
27th July, 1960 could not be said to be a
detention for the purpose of deportation”.
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This he explained |later by stating
"After return fromAnritsar the two
925

applicants were being detained not for the
purpose of deportation for had that been the
gui ding purpose they would never have been
brought back from Anritsar. They were brought
back to Lucknow and were being detained in the
custody in connection with the wit petition
pendi ng before this Court. Thus, | find as a
matt er of fact that in t he present.
ci rcunst ances the detention was not in
connection with the deportation of the
petitioners and as such, it being adnmtted
that the petitioners were not produced before,
a Magistrate within 24 hours of their arrest
and were not being detained in connection with
a warrant for jail or police custody signed by

a Magistrate or other judicial officer, it
cannot be suggested that their detention was
I'egal . "

Mulla J., the other |earned Judge al so divided the case into
the same two stages.  And this |earned Judge also thought
that at the second stage a violation of Art. 22(2) had
occurred. Hi s reasons were stated thus
"I  need not dwell upon the first stage but |
feel' that once the petitioners canme back
within. the jurisdiction of this Court and a
wit was filed on their behalf carrier, which
was entertai ned and on which, the State was
asked to submit a return, the nmatter had
beconme sub-judi ce and the detention or custody
of the petitioners ceased to b peurely an
admi nistrative custody for the purpose of
carrying out an executive order. It is well
known that’ in_ wit of habeas corpus the
presence of the petitioners before the court
is necessary and therefore they “be cane
parties to a judicial proceeding and they can

be [awful Iy kept only in judicia
custody ............ The courts of law do not
approve
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of citizens or aliens remaining in the custody
or detention of the police for a long tine.
The police is certainly carrying out its
executive duties and it is in the discharge of
these duties that the police has to keep  sone
persons in their custody, but the courts are
vigilant that the police does not  detain
persons in their custody beyond the period
which is necessary for the discharge of | their
duties. In this case it was not necessary for
the police to detain the petitioners in their
custody for discharging their duties and their
duty would start after the, wit petition wits
decided. Up to that tine the presence of the
applicants was needed in the hearing of the
Wit petition field by them and their
detention for this period was primarily to
help the court in deciding the Wit Petition."
It is not very clear fromthe | earned Judge's judgnent as to
what according to himwas the duty of the police after a
petition for a wit of habeas corpus had been filed. It s
not possible to make out whether it was the opinion of the
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| earned Judge that on the filing of a petition for habeas
corpus the police were bound imrediately to have released
the detained person or whether the authorities could
l[awfully detain the person till the Court decided the
matter. The |earned Judge went on to add
" I am therefore, clearly of the opinion
that the petitioners should have been pre-
sented either before the High Court itself for
a suitable remand order or at any rate before
a Magistrate so that a judicial mind should
have operated in deciding the question as to
their being kept in custody and the conditions
tinder which they should be kept in custody.
The State failed to do so and detained the
petitioners in the custody of the police.
Thi s
927
viol ates  the mandatory provision of’ clause
(2) of Article 22 It cannot be said that the
arrest and detention of the petitioners
subsequent to their conmi ng back to Lucknow was
that type of detention which is not covered by
the mandat ory provi sions of Article 22."
It is very difficult to appreciate what exactly either of
the | earned Judges 'hadin mind in nmaking these observations
holding that the guarantee under Art. 22(2) had been
violated. During the ,,second stage" at which the |earned
Judges held that the detention has been illegal because of
violation of Art. 22(2), the facts were  these. The
respondents had brought back to Lucknow on a nmessage
reacquiring their production before the H gh Court. They
reached Lucknow on the 25th at 1 p.m and were produced at 3
p.m the sane day, i.e., within two hours of ‘reaching
Lucknow before the Deputy Registrar. The Deputy Registrar
had directed their production the next day and they were
accordingly so produced. Even taking it that the Deputy
Registrar was not a judicial authority such as the |earned
Judges had in mnd, the respondents had been produced on the
26th norning at 10.15 a.m before the | earned Judge.3 when
they were at liberty to nake any order regarding the custody
which they considered proper and the tine when they were
produced before the Judges was admittedly not beyond 24
hours fromthe time the respondents reached Lucknow. On the
26t h the | earned Judges who took part in the final ~decision
passed an order directing the production of the respondents
on July 27, 1960, (at 2 p.m which obviously permtted the
previous custody to be continued till further orders. They
were produced accordingly at 2 p.m on that day and by a
further order of July 27, 1960, the’ |earned Judges bad dir-

ected the release of the respondents on ])ail ~and in
pursuance of this order the, respondents had been  rel eased
on July 27, 1960, itself. In these circuns-
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tances we are at a loss to. understand which is the period
during ",the second stage" or "on the 27th" when the
respondents could be said to have been illegally detained
for nore. than. 24 hours wthout production before a
judicial authority as required by Art. 22(2). W would add
that even if Art.22(2) were construed to require that a
person arrested and detained has to be produced before a
Magi strate every 24 hours during his detention, a neaning
which it assuredly cannot bear, though it is not clear to us
whet her the | earned Judge did not understand the Article to
require this, even such a requirement was satisfied in this
case as the respondents were during "the second stage"
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produced, before the High Court itself "for suitable orders”
on the 26th and again on the 27th. W have no desire to
conment further on this judgnment of the Ilearned Judges
except to say that there was no justificati on whatsoever for
the finding on the basis of which the I|earned Judges
directed the rel ease of the respondents.
We have given anxious thought to the question as to the
proper order, to pass in the appeal. |In the first place, we
have to take into account that it is the Iliberty of the
person that is involved and that it is the duty of the
Courts to ensure that there is no encroachments on that
liberty and particularly of infringenents of the guarantees
which the Constitution ‘has conferred on all per sons,
citizens and others in- that regard. Wen the highest Court
in a State has nade an order uphol ding such a liberty, this
Court would naturally be slowto interfere with it wunless
satisfied that there ‘has been a miscarriage of justice
caused by a patently erroneous interpretation of the |aw,
though' it 'need hardly be added that a miscarriage of justice
m ght equally be occasioned by the inproper order rel ease of
a person whose custody is lawful. W are also conscious of
the fact that the appeal before us is by virtue of specia
| eave under Art. 136, and that

929
in such cases, it Jis not every error that would be
corrected, and in a case of the kind now before us, the
consci ence of the Court should be sati sfied t hat
interference is called for before the order of the Court
below is interfered wi t h. I't is beari ng t hese
consi derati ons in mnd that we have arrived at the
conclusion that the order of the H gh Court should not be
all oned to stand.
The appeal is accordingly allowed and the order of the Hi gh
Court set aside.
SUBBA RAO, J.- | regret ny i inability to agree. The facts
are sinple. The two respondents, ‘husband and wife,  were
arrested at Lucknow. by the police on July 21, 1960 at about
6 p.m Soon thereafter, they were sent by train to’ Amitsar
for being deported to Pakistan.% They reached Amritsar in
the early hours on July 23, 1960, and were produced before a
Magi strate at Amitsar at 10 a.m on the same day. They
were ordered by the said Magistrate to be. kept in Gvi
Lines Than& .till further orders. They were brought back to
Lucknow in the afternoon on July 25 1960, and, i mrediately
thereafter.. they were produced before the Deputy Registrar
H gh Court; Lucknow Bench, who directed themto be produced
before the Court at 10.15 a.m 'on the next day. At 10.15
a.m on July 26, 1960, the High Court directed the respon-
dents to be produced in court at 2 p.m on July 27, 1960 to
which tinme the petition for habeas corpus, filed by the
respondents, was posted for hearing. The petition was
adjourned to July 28, 1960 and the MO Court directed the
",two applicants to be released on bail on. certain terns.
On July 28, 1960,the | earned Judges allowed the petition for
a wit of habeas corpus on the ground that the arrest of the
respondents was in violation of the provisions of Art. 22(2)
of the Constitution and, therefore, directed themto be set
at liberty. The State of Uttar Pradesh has preferred the
present appeal against the said order of the Hi gh Court.
930
It has been brought to our notice that subsequent to the
filing of the present appeal, the respondents filed a suit
and obtai ned an injunction against the State from deporting
them to Pakistan pending the disposal of the suit. 1In the
ci rcunmst ances they have ceased to have any interest in the
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present appeal

The first question is whether it is a fit <case for
exercising the extraordinary jurisdiction of this Court
under Art. 136 of the Constitution. The appeal has becone
i nfructuous, for even if the state succeeds it cannot arrest
the respondents till the disposal of the suit. Nor has the
H gh Court deci ded any such inportant question of lawas to
cause sone irreparable injury to the appellant unless this
Court set,%the matter right. The |earned Judges expressly
left, open the question raised, nanely, whether Art. 22
woul d govern the arrest for the purpose of deportation. I
woul d, therefore, dismss the appeal on the sinple ground
that this is not a fit case for interference by this

Court.

That apart, | amalso not satisfied that the conclusion
arrived at by the High Court is wong. On the said facts,
the respondents were arrested on July 21, 1960, for the
pur pose of deportation and they were adnmittedly not produced
before the nearest Magistrate within a period of 24 hours of
such arrest excluding the tine necessary for the journey
from the place of arrest to the court of the Magistrate.
Such persons could. not be detained in custody beyond the
said period wthout the authority of a Magistrate. There is
an allegation that the respondents were produced be-fore a
Magi strate at Anritsar, but that Mgistrate did not satisfy
the definition of "' Mgistrate" in “Art. 22(2) of the

Constitution. | find it difficult to dissect the detention
into t wo periods, nanely, (i) detention for
deportation, and

931

(i) detention for production before the H gh Court, The act
of detention was a continuous one and it did not cease to be
one for the purpose of deportation by the fact that the
respondents wore brought back to Lucknow or thereafter to
the High Court pursuant to the notice issued. The question,
therefore, is whether such an arrest for the purpose of
deportation is outside the ken of the consti'tutiona
protection given under Art.22(2). lndeed, the State of Utar
Pradesh in its petition for special |eave contended that the
detention was for the purpose of deportation and, therefore,
was not governed by the said provisions. The materia
portions of the article read:
"22. (2) Every person who is arrested 'and
detained in custody shall be produced before
the nearest mmgistrate within a  period of
twenty-four hours of such arrest excluding the
time necessary for the journey fromthe, place
of arrest to the court of the nmagistrate and
no such person shall be detained in custody
beyond the said period without the authority
of a mmgistrate.
(3) Nothing in clauses (1) and (2) | shal
appl y-
(a) to any person who for the time being is
an eneny, alien; or
(b) to any person who is arrested or

det ai ned under any law providing for
preventive detention."
It would be seen that under this provision.” there is a

constitution injunction that a person arrested and detained
in custody shall be produced before a magistrate within the

prescribed tine. It cannot be gain said that arrest and
detention in custody in contravention of this provision is
illegal. O ause (3) of the article specifies two

exceptions to the
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said injunction. Admittedly the respondents did not fal
under one or other of the two exceptions. The constitutiona
provision. is couched in clear and unanbi guous phraseol ogy
and it is not pernmissible to read into that provision
exceptions other than those specially provided, for. Wen a
provision issues an injunction in clear words and provides
for two specific exceptions it nmust be held that it
prohibits any other exceptions. 1In the present case it is
not disputed that the respondents were arrested by the
police on July 21, 1960, and detained in their custody till
they were produced before the High Court, and that their
production before the Magistrate at Anritsar was not in
conpliance with the provisions of Art. 22(2) of t he
Constitution. But. it is argued that this Court has linmted
the content of the words "arrested and detained" in State of
Punjab v. Ajaib Singh(1l) and The Coll ector of Malabar v.
Erimal ~Ebrahi m Haj ee(2). The first ease relates to an
abduct ed person taken into custody for the purpose of being
handed over to a rescue-hone. But that decision was con-
fined only tothe facts of that case, nanely, a case which
dealt with an extraordinary situation of unprecedented
exodus and abduction. ~ Das, J., as he then was, observed-
"It s not, however, our purpose, nor do we
consider it desirable, to attenpt. a precise
and  neticul ous enunciation of the scope and
ambit of this fundanental right or to enumne-
rate  exhaustively the cases that sone wthin
its protection. \Whatever else nmay come wthin
the-purview of article 22(1). and (2), suffice
it to say for the purposes of this case, that
we are satisfied that the physical restraint
put upon an abducted person in the process of
recovering and taking that person into custody
(1) [1953]S.C. R 254, 269.
(2) [1957] S.C. R 970.
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wi thout any allegation or accusation of any
actual or suspected or apprehended  conmi ssi on
by that person of any offence of a crimnal or
qguasi - cri m nal nat ure or of any act
prej udi ci al to the State or the public
interest, and delivery of that person to the
custody of the officer in-charge of t he
nearest canp under section 4 of the inpugned
Act cannot be regarded as arrest and detention
within the neaning of article 22(1) and (2)".
There, this Court was dealing with a case of (the police
taking into custody an abducted person wth the limted
object and with the sole view of delivering that person to
the custody of an officer incharge of the nearest - rescue-
hone. In the view of this Court, such a person was not
doing any act prejudicial to the State or the ' public
interest and, therefore, the act of taking such a person
into custody was not arrest within the neaning of the said
constitutional provision. But in the present case the
respondents, who are alleged to be foreigners, were directed
to leave the country; and, as they failed to do so, the
police arrested themwith a viewto deport themout of the
country. The respondents were certainly guilty of an act
prejudicial to the State or the public interest and, there-
fore, their arrest could not be equated with that of’ the
person in the aforesaid case.This Court in express terns
confined that decision to the facts of that ease.
The second deci sion took away the case of arrest of a person




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 12

in execution of a warrant by a civil court out of
constitutional protection. That decision does not bear upon
the present case.

For the foregoing reasons, | hold that the
934
arrest of the respondents was illegal and that the High

Court rightly ordered their rel ease.

In the result, the appeal fails and is dism ssed.

BY COURT. |In accordance with the opinion of the majority,
the appeal is allowed.




