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ACT:

Def ence of India Rules, 1962. Rules 125 and 125A Sugar
M1l C osed- O der of  Central Government taking over
Managenent - Aut hori sed control |l er appointed-order of Centra
Gover nnent - Whet her val i d.

Wrds & Phrases: " Undert aki ng’ -’ Engaged in the
producti on of’-Meaning of-Rul e 125A Def ence of Indi an Rul es,
1962.

HEADNOTE

The management of the Sugar M1 of the Appellant was
taken over under Rule 125 of the Defence of India Rules 1962
and an Authorised Controller was appointed.

In the appeal by certificate to this Court, it was
contended on behalf of the Appellant that long before
passing of the order and even before sugar was declared to
be an essential comodity, the appellant had -conpletely
stopped the running of the MII|l with no intention to start
it again, there was, therefore, no wundertaking within the
neani ng of Rule 125A and the order passed under Rul e 125A
whi ch was not attracted nust be held to be bad and invalid.

On behalf of the Union of India, it was contended that
Rul e 125A confers jurisdiction and authority to pass an
order even in respect of an undertaking closed and intended
to be permanently shut down.

Di sm ssing the appeal
N

HELD : The taking over of the managenment of the sugar
mll of the appellant and the appointment of the authorised
controller were perfectly valid and | awful and the act done
by the authorised controller in the course of nanagenent is
bi ndi ng on the appellant. [553A]

531

2. Although Rule 125 confers very w de powers for
general control of an undertaking, there is no provision in
the said rule to take over the managenent of any
undertaking. Rule 125A by way of anendnent was, therefore,
inserted to confer further power of taking over the
managenent of particular undertakings and of appointing
aut hori sed controllers for running such undertakings. [541G
542A]
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3. Rule 125A makes it clear that the rule was not
intended to apply to each and every undertaking within the
nmeani ng of Rule 125. Special provision is made in Rul e 125A
in respect of particular wundertakings only. Rule 125A
describes and particul arizes the undertakings to which this
rule will be applicable. [542B]

4. The provision in Rule 125A that "in this rule unless
the context otherwi se requires, an ’'undertaking’ mneans any

undertaking (including an undert aki ng vest ed in or
controlled or nmnaged by, a local authority) which is
engaged in---", is nerely descriptive of the undertaking to

which this rule is applicable. The words "which is engaged
in the production" nerely describes the kind of undertaking
by referring to the nature of the activity of the
undertaking for bringing it within the purview of Rule 125A
and they have no bearing on the question whether the
activities are inthe process of being carried on or have
been stopped. The expression any undertaking which is
"engaged i'n” has been wused to  describe the nature of
busi ness ‘'of ‘the undertaking and is nerely descriptive of the
undertaking to which this rule will apply. [542C E]

JUDGVENT:

ClVIL APPELLATE / JURI SDI CTION: G vil Appeal No. 481 of
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Fromthe Judgnent and Decree dated the 22nd Decenber,
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S.T. Desai and H. S. Parihar for the Appellant.

Harbans Lal, Mss A Subhashini and V.B. Saharya for
t he Respondent.

Ms. Shobha Di kshit for Respondent. No. 3.

The Judgrment of the Court was delivered by
532

AVARENDRA NATH SEN, J. Wiether the order of the Centra
CGovernment taking over the nmanagenent of the Sugar M1 of
the Appellant under Rule 125A of the Defence of ‘India Rules
and appointing an authorised Controller of the said MII
thereunder is wvalid, is the principal question which falls
for determnation in this appeal by certificate.

The main contention of M. S. T. Deasi, |earned Counse
for the appellant, is that on a proper construction of Rule
125A of the Defence of India Rules (hereinafter referred to
as the Rules) the order taking over the managenent of the
Sugar M1l under this rule is invalid, as on the date of the
order the Sugar MIi was closed and the appellant had no
intention of re-opening the sane. It has not been disputed
that if the order of the take over of the nanagenent is held
to be valid the appellant will not be entitled to any relief
and the appeal nust fail

We may observe that the question whether the MII was
closed or not on the date the order taking over the
managenent and appointing an authorised Controller under
Rul e 125 was passed, is in serious dispute. However, for the
purpose of deciding the question raised in this appeal it
does not become necessary to go into any dispute with regard
to the facts. W propose to proceed on the basis that the
M1l had remained closed and the appellant had shut it down
permanently on the date the order came to be passed, as, in
our opinion, the order in question, even if the same be held
to have been passed at the tinme when the MIIl was |lying so
closed, nmust be held to be perfectly valid on a proper
interpretation of Rule 125A. As in our opinion, on a proper
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interpretation of Rule 125A, the order in question is |awfu
and justified even if we accept the subm ssion of M. Desa
that the MIIl was factually so closed, it does not becone
necessary for us to advert to the facts of this particular
case. The real question is one of interpretation of Rule
125A

Rul e 125A was introduced by an anendrment and inserted
by G S. R 1813 dated 28th Decenber, 1962. The provisions
of this Rule relevant for the purpose of this appeal are
contained in subrules (1) and (2) which provide as follows: -

"125A (1). In this rule unless the context otherw se

requi res, ’undertaking neans-

(a) any undertaking (including an undertaking vested

or controlled or managed by, a |ocal authority)
whi ch i s engaged in ~the production, generation,
supply, distribution or provision of water,

transport, fuel, light electricity or other power,
or any other thing or service which is notified by
the Governnment _as essential to the life of the
conmuni ty;

(b) any system of public conservancy and sanitation

and any hospital or dispensary;

and also i ncl udes any part or property of an

undert aki ng.

(2) If it appears to the Central CGovernnent or the

State CGovernment that for rmmintaining supplies and

services essential to the life of the community, it is

necessary to take over the nmanagenent of any
undert aki ng, that Government may, by notified order
aut hori se any person or body of ~persons to take over

t he managenment of any undertaking specified in the

order and thereupon such undertaking shall be managed

in accordance with the provisions of that order
Provi ded that powers under this sub-rule shall be

exercised by the State Governnment in respect of a

conpany to whi ch the Conpanies Act 1956 appli es.

M. Desai referring to sub-rule (1) (a) of Rule 125A of
the Rules has argued that the MII| of the Appellant was not
an undertaking wthin the meaning of this Rule, as the MII
on the date of the order was not engaged in production
generation, supply, distribution, or provision of ~water,

transport, fuel, light, electricity or other power or any
other thing or service which is notified by the Government
as essential to the life of the comunity because the MI|
had been |lying closed. It is his argunment that an order

under Rule 125A can only be validly passed in respect of an
undertaking within the nmeaning of the Rule and in terns of
the definition of 'undertaking’ in the rule, an undertaking
to which this rule nay apply, nust be one which is engaged
in the production, generation, supply, distribution or

provision of water, transport, fuel, light, electricity or
ot her power or any other thing or service

534

which is notified by the Governnent as essential to the life
of the comunity. He contends that the MII had been closed
and had not been functioning and therefore, the MII|l was not
engaged in t he producti on, gener ati on, supply or

distribution of any sugar or any other thing or service
essential to the |life of the community. It is his contention
that as the appellant had long before the passing of the
order and even before sugar was declared to be an essentia
conmodity conpletely stopped the running of the MIIl with no
intention to start it again, the MII had ceased to be
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engaged in the manufacture or production of sugar and there
was therefore, no undertaking wthin the neaning of Rule
125A and the order passed under Rule 125A which was not
attracted nust be held to be bad and invalid. He has
submitted that an order under Rule 125A can only be passed
in respect of an wundertaking which is actually engaged in
the activity of production at the tine the order is passed.
In support of the subm ssions nade, M. Desai has referred
to the decision of this Court in R C. Cooper v. Union of
India(’) and also to the decision of the Delhi H gh Court in
the case of National Projects Construction Corporation Ltd.
v. Commi ssioner of Walth Tax. Del hi(2).

On behalf of the Union of India, it has been subnitted
that stoppage of production and non-functioning of the MII
even with an intent to close it down permanently does not,
in any way, affect the power to take over the managenent
under Rule 125A and the jurisdiction and authority to pass
an order even in respect of an wundertaking closed and
intended 'to be permanently shut down, can validly be
exerci sed under rule 125A. The submi ssion is that nerely
because an_undertaki ng has been shut down with no intention
of being reopened it wll not on that ground only cease to
be an undertaking within the meaning of the rule. The
| ear ned counsel argues that for a proper appreciation of the
true inport and neaning of the word 'undertaking and for
understanding the true scope and effect of rule 125A, it is
necessary to refer to rule 125. It is his argunent that in
the light of the provision containedin rule 125, rule 125A
whi ch was introduced by way of “anendment to confer further
power of take over of the managenment of an undertaking wll
have to be understood and construed; and on proper
interpretation it is clear that in the “larger. public
i nterest.
535
the power and authority conferred under rule 125A can
undoubt edly be exercised in respect of an undertaki hg which
may not be functioning and may (have even been cl osed with
i ntent of not reopening the sane.

The rel evant provisions of rule 125 read: -

"125. Ceneral <control of industry, etc.-(1) In
this rule, unless the context otherw se requires, -

(a) any reference to any article or —thing shall be
construed as including a reference to electrica
energy;

(b) the expression 'undertaki ng’ nmeans any undertaki ng
by way of any industry, trade or business and
i ncludes the occupation of handling, loading or
unl oadi ng of goods in the course of transport.

(2) |If the Central Governnent or  the State
CGovernment is of opinion that it 1is necessary or
expedient so to do for securing the defence of India
and civil defence, the efficient conduct of nilitary
operations or the maintenance or increase of supplies
and services essential to the life of the comunity or
for securing the equi t abl e di stribution and
availability of any article or thing at fair prices, it
may, by order, provide for regulating or prohibiting
the production, manufacture, supply and distribution
use and consunption of articles or thing and trade and
commerce therein or for preventing any corrupt practice
or abuse of authority in respect of any such matter.

(3) Wthout prejudice to the generality of the
powers conferred by sub-rule (2), an order nade
t her eunder may provi de-

(a) for regulating by licences, pernits or otherw se
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536
(aa)
(b)
(¢)
(d)
(dd)
537

t he producti on, manufacture, treatnent, keeping
st or age, novemrent , transport, di stribution
di sposal, acquisition, use or consunption of
articles or things of any description what soever;

for regulating or prohibiting any class of
commercial or financial transactions in respect of
any article or thing which in the opinion of the

Covernment are, or, i f not regul at ed or

prohibited, are likely to be, detrinental to any

of the purposes specified in subrule(2)

for prohibiting the with holding fromsale, either

generally or to specified persons or classes of

persons, of articles or things ordinarily kept for
sale and for requiring articles or t hi ngs
ordinarily kept for sale to a be sold either
generally or to specified persons or «class or
cl asses of persons or \iin specified circunstances;
for requiring any person holding in stock any
article or thing to sell the whole or a specified
part-of the stock to the Government or to an
officer or agent of the CGovernment or to such
ot her person or class or classes of persons and in
such circunstances as may be specified in the
order and if the order relates to food-grains, at
such prices as may be specified in the order
havi ng regard to; -

(i) the maxi mum price, if any, fixed by order
under. cl ause (e) or by or under any other |aw
for the time being in force, for the grade or
variety of food-grains to which the order
this clause applies; and

(ii) the price for that grade or variety of food-
grains prevailing or likely to prevail during
the post harvest - period in the area to which
the order applies;

for securing the production or nanufacture of

specified articles or t hi ngs in speci fied
quantities and for effecting nodification'in the
pattern of production or —manufacture ~of such
articles or things;

for securing the production, nmanufacture supply or

sal e according to the prescribed standards and

specifications, of any article or thing appearing
to the Governnent essential to any of the purposes

specified in sub-rule (2);

(ddd) for the m ni mum and maxi num stock of (any article

(e)

(f)

(9)

or thing appearing to the Governnent essential to
any the purposes specified in sub-rule (2), to be
held by any consuner or by any “producer
manuf acturer, distributor, dealer or other person
for controlling the prices or rates at which
articles or things of any description whatsoever
may be sold or hired or for rel axi ng any nmaxinum
or mninumlimts otherw se inposed on such prices
or rates;

for controlling the rates at which any vesse
registered in India may be hired and the rates at
whi ch persons or goods may be carried in or on any
such vessel
for requiring any enployers or class or classes of
enployers to supply to all or any class of their
enpl oyees or to any class of dependants of such
enpl oyees such articles or things in such
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539

(h)

(i)

(i)

(k)

(m

guantities and at such price as may be specified
in the order and to provide such acconmpdati on and
other facilities for taking neals at or near the
pl ace of enploynent as may be so specified,;

for controlling the recruitment and enpl oynent of
| abour in such areas as may be specified in the
order with a view to securing that efficient
workers are available for undertakings which, in
the opinion of the Governnent, are essentia
undert aki ngs;

for regulating the carrying on of any undertaking
engaged in or capable of doing, work appearing to
the Governnent essential to any of the above
nentioned purposes, and, in particular

(i) for requiring work to be done by an under
t aki ng;

(ii) for determining the order of priority in
whi ch,“and the period or periods wthin which work
shall be done by an undert aki ng;

(iii) for controlling or fixing the charges
which may be nade by undertaking in respect of the
doi ng of any work by it;

(iv) for requiring, regulating or prohibiting
the engagenent in the undertaking of any enpl oyees
or class or classes of enployees;

(v) for requiring theundertaking to provide
adequat e 'saf eguar ds agai nst sabot age;

for requiring persons engaged in the production,
manuf acture, supply or distribution of or trade
and comerce in any article or thing, to mamintain
and produce for inspection such books,  accounts
and records relating to their -business and to
furnish such information relating thereto and to
enpl oy such accounting and auditing staff as may
be specified in the order

for collecting any information or statistics with
a view to regulating or prohibiting any of the
aforesaid matters;

for requiring persons carrying on any industry,
trade or business or enployed in connection wth
any undertaking to produce to such authority as
may be specified in the order, any books, account
or other docunents relating thereto; ~and for
requiring such persons to furnish such authority
as may be specified in the order such estinmates
returns or other information relating to any
i ndustry. trade or business or any undertaking as
may be specified in the order or demanded
t her eunder;

for the grant or issue of |I|icences, permts or
ot her docunents, the charging of fees therefor,
the deposit of such sum if any as may be
specified in the order as security for the due
performance of the conditions of any such |icence,
permt or other docunent, the forfeiture of the
sum to deposited for any part thereof for
contravention of any such conditions, and the
adj udi cation of such forfeiture by such authority.

as may be specified in the order;

* * * * * * * * * *
* * * * * * * * * * * * * *

* * * * * * * * * * * * * *

(4) If it appears to the Central Government or the
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State Government that in the interests of the defence
of India and Cvil defence, or the efficient conduct of
mlitary operations, or for nmaintaining supplies and
services essential to the life of the community, it is
necessary to exercise control over the whole or any
part of an existing undertaking, that CGovernnent may by
order authorise any person (hereinafter referred to as
an authorized controller) to exercise, with respect to
the undertaking or any part thereof specified in the
order, such functions of control as may be provi ded by
the order; and so long as an order made under this sub-
rule is in force wth respect to any undertaking or
part of an undert aking-

(a) the authorised controller shall exercise his
functions in~ accordance wth any instructions
given to himby the Central Governnment or the
State CGovernnent, so; however, that he shall not
have power to give any directions inconsistent
with the provisions of any Act or other instrunent
determning the functioning of the undertakers
except in so far as my be specifically provided
by the order; and

(b) the undertaking ~or part shall be carried on in
accordance with any directions given by the
aut horised controller in accordance wth the
provi si ons jof the order, and any person havi ng any
function of managenment in relation to the
undertaking or part shall ~conply with any such
di rections;

(5) The Central CGovernnent, so far as it appears
toit to be necessary or expedient for ~securing the
defence of India and civil defence orthe efficient
conduct of mlitary

operations, or for maintaining supplies and services
essential to the life of the comunity, may direct the
enpl oyment of persons subject to the Arny Act, 1950 or
the Air Force Act, 1950, or the Navy Act, 1957-
(a) inany public wutility service as -defined in
section 2 of the Industrial Disputes Act. 1947, or
(b) in any undertaking or part thereof,
(i) which is being carried on by the Central or a
State CGovernnent, or
(ii) which in the opi nion of the Centra
Covernment is engaged in any trade or
busi ness essenti al to the life of the
conmuni ty, or
(iii) with respect to which an order made under
subrule (4) is in force
and thereupon it shall be the duty of every person so
subject to obey any command given by any. superior
officer in relation to such enploynent and every such
conmand shall be deemed to be a |lawful command within
the nmeaning and for the purpose of the Arny Act, 1950,
or Air Force Act, 1950, or the Navy Act, 1957, as the
case may be
(6) A direction under sub-rule (5) nay be nade
with or w thout the consent of the person carrying on
the undertaking or part thereof to which the direction
relates but if mde wthout his consent shall be
conmuni cated to such person who shall thereupon be
deened to have contravened an order nade under this
rule if he obstructs or fails to facilitate the
enpl oyment of persons subject to the Army Act, 1950, or
the Air Force Act, 1950 or the Navy Act, 1957, in
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pursuance of the direction."

Sub-rule (2) of rule 125 nmkes it clear that for
securing the defence of India and civil defence, efficient
conduct  of mlitary operations or the naintenance or
i ncrease of supplies and services essential to the life of
the community or for seeking equitable distribution and
availability of any article or thing at fair prices very
wi de powers which are indicated in sub-section(3) wthout
prejudice to the generality of the powers conferred by this
sub-section have
541
provi ded for regul ating or prohi bi ting producti on
manuf acture, supply and distribution, use and consunption of
articles or things and trade and comerce and for preventing
any corrupt practice orabuse of authority in respect of any
such matter. Rule 125(1)(b) which defines an undertaking
makes it clear that the expression ’'undertaking’ means any
undertaking by way of" any industry, trade or business and
i ncl udes the occupation of handling, |oading or unloading of
goods in  the course of transport. Sub-rule 3(i) of rule 125
nmakes provision for regulating the carrying on of an
undert aki ng engaged in, or _capable of doing work appearing
to the Governnent essential to any of the purposes mentioned
above in sub-rule (3) and in particular (i) for requiring
work to be done by an undertaking and (ii) for determning
the order of priority in which, and the period or periods
within which the work shall be done by an-undertaking. It
has to be noted that the expression undertaking has been
given a very wide neaning in rule 125(1)(b) and is not
[imted to any undertaking which is functioning, or is a
goi ng concern. Sub-rule 3(i) confers powers and-jurisdiction
for regulating the carrying on of any undertaking not only
engaged in but al so capabl e of doing, work appearing to the
Government essential and this provisionnmakes this position
abundantly clear. 1In the |argerinterest of the country and
particularly for the purpose specifically nentioned in rule
125, power of general control of very wide anplitude is
conferred under rule 125 and there is nothing to indicate in
the said rule that the powers conferred under rule 125
cannot be exercised over any undertaking which has stopped
functioning. |ndeed, such a construction 1is clearly
unwarranted on a plain reading of the section which clearly
provides that such powers can be exercised not only in
respect of an undertaki ng engaged but al so capabl e of doing
the kind of activity contenplated in the rule. Such a narrow
construction is likely to defeat the very purpose for which
the rule has been enacted. Although rule 125 confers very
wi de powers for general control of an undertaking, there is
no provision in the said rule to take over the nanagenent of
any undertaking. Orders and directions under rule 125 to
exercise general control over an undertaking “were not
considered to be sufficient and the authority felt that
further power to take over the management of an undertaking
in appropriate cases was necessary, when such general
control may not prove effective particularly in respect of
certain undertakings. Rule 125A by way of anendrment was,
therefore, inserted to confer
542
further power of taking over the managenent of particul ar
undert aki ngs and of appointing authorised controllers for
runni ng such undert aki ngs. The nmeani ng of the word
"undertaking’ in rule 125A has to be understood in this
background and context. Rule 125A nakes it clear that the
rule 125A is not intended to apply to each and every
undertaking wthin the neaning of rule 125. Specia
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provision is nmade in rule 125A in respect of particular
undertakings. Only Rule 125A describes and particularises
the undertakings to which this rule will be applicable. The
provision in this rule that "in this rule unless the context
ot herwi se requires an ’'undertaking’ neans any undertaking
(including an undertaking vested in or controlled or managed
by, a local authority) which is engaged in the production

generation, supply, distribution or provision of water,

transfer, fuel, light, electricity or other power or any
other thing or service which is notified by the Government
as essential to the life of the community", is nerely

descriptive of the wundertaking to which this rule is
applicable. The words "which is engaged in the production *
* *" nerely describes the kind of undertaking by referring
to the nature of the activity of the wundertaking for
bringing it within the purview of rule 125A and they have no
bearing on the question whether the activities are in the
process of being carried on or have been stopped. The
expression any undertaking which is "engaged in has been
used to 'describe the nature of business of the undertaking
and is nerely descriptive of the undertaking to which this
rule will apply. The take over of the managenent of an
undertaking to which-rule 125A is applicable may becone al
the nore necessary in- larger public interest and for
effectively serving the purposes for which this rule has
been incorporated, particularly when an undertaki ng engaged
in any kind of activity coming wthin the purview of this
rule stops functioning, to enable tee wundertaking to
function for achieving the purposes for which these
provi si ons have been made. The constructi on contended for by
M. Desai wll be inconsistent with the provisions of the
rule and will defeat the purposes which this rule seeks to
serve. The decisions relied on by M. Desai are of no
assi stance as the expressions ’undertaking and ’'engaged
which cane to be considered in these cases, were used in
different status and in entirely different context.

We nust, therefore, hold that the taking over of the

managenent of the sugar nill of the appellant  and the
appoi nt nent of
543

the authorised controller were perfectly valid -and | awful
and the act done by the authorised controller in the course
of managenent by virtue of the provisions of these rules
nust be held to be binding on the appellant.

The appeal, therefore, fails and is dismssed with no
order as to costs.
N. V. K. Appeal di sm ssed.
544




