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ACT:

Exemption from |Inconme-tax-Religious and charitable
pur poses- | ndi an I nconme-tax Act, 1922-Section 4(3)(i)-Intent-
Test for treating a / Trust incone as of a charitable nature
and for entitlenent to exenption under s. 4(3) (i) ibid.

HEADNOTE:

Charitabl e purposes wunder s. 4(3) of the Incone Act
includes relief of the poor, education, nedical relief and
t he advancenent of any other object ~of general public
utility, but nothing contained in clause (i) and (ii) of s.
4(3) applies and shall operate to exenpt fromthe provisions
of the Act that part of the inconme from property held under
atrust or other legal obligation for private ‘religious
pur poses which does not ensure for the benefit of the
public.

Al the six income-tax references made by the I ncome-
tax Appellate Tribunal, Delhi Bench under s. 66 (1) of the
I ndi an | ncome-tax Act, 1922 as to "whether on the facts and
in the circunmstances of the case the incone of the trust
which was spent on the religious and charitable purposes
within the taxable territories was exenpt under s. 4(3) (i)
of the Indian Income Tax Act, 1922" were answered in the
negative and in favour of Revenue, by the Division Bench of
the Del hi Hi gh Court holding "that the property of the trust
cannot be held to be wholly for religious or charitable
purposes". The terns of the trust deeds in all the cases are
simlar and the pattern of financial dealing of the various
trusts is also the sane as could be seen fromthe objects of
the trusts particularly clauses (5)(a), which are, ‘inter
alia, as follows :-

(i) To open, found, construct, establish takes

over, equip, pronmote, conduct, rmaintain

support, subsidise, grant aids and make
donations to schools, colleges, Pathshalas,
boar di ng houses, reading clubs, libraries,
art, music or literary societies and other
institutions educati onal or ot herw se,
associ ations, printing presses, journals,

newspapers, periodicals, and other religious,
conmer ci al , i ndustrial, | egal , medi cal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

engi neering scientific or other know edge or
training.

(ii) To give stipends, scholarships, travelling
expenses allowances and nonetary aids to
students and scholars in India and abroad
engaged in any of the pursuits referred to in
sub-cl ause (i).

(iii)To found, construct, naintain, support,
assist or grant aids or subscriptions to
tenpl es, prayer or congregational halls or

ot her bui I di ngs for «cultural, social or
rel i gi ous di scourses.
(iv) To open, f ound conduct, mai nt ai n, or

contribute to the opening and mai ntaini ng of
such institutions where work at |iving wages
can be provided to poor and deserving people
andal so ~be conducive to the devel opnent of
industries and benefit of the poor

(v) ~ To open, found,” establish, equip, finance
assist, maintain or contribute to religious
comer ci al technical industrial or commercia
concer ns, institutions, associ ati ons or
bodi esinparting any type of training or
providi ng-enmpl oyment to persons.

(vi) To give donati ons, subscriptions or
contributions to any other Charitable Trust
in Jaipur State or outside.

Clauses 11 and 16 of the deed give an  uncontrolled
discretion to the trustees to spend the whole of the trust
fund on any of the non-charitable objects of the trust. The
non-charitabl e objects authorise the opening and nai ntaining
of comrercial institutions where work at |iving wages can be
provided to the
948
poor and also to contribute “to commercial, technical
i ndustrial or comrercial concerns, institutions associations
or bodies inparting any type of training or providing
enpl oyment to persons.

Di sm ssing the appeal s by Special Leave, the Court
N

HELD :

(1) In order to claimthe benefit of exenption under s.
4(3) (i) of the Act the property must be held under trust or
other legal obligation wholly for religious or charitable
purposes. The only relaxation is that all the primry
objects of the trust nust be of religious and charitable
nature and the existence of any ancillary or-~ secondary
object which is not of a religious or charitable nature but
which is intended to subserve the religious and charitable
objects may not prevent the grant of an exenption. This is
because such an ancillary or secondary object even though
not of a religious or charitable nature is intended to
effectuate the main and primary objects of the trust. A
clear distinction nust be drawn between the object of a
trust and the powers conferred upon the trustees as
incidental to the carrying out of the object. Mere
application of incone to charity on the other hand will not
avail to secure exenption if under the terms of the will or
deed the incone is applicable in the first instance to non-
charitable objects and only the residue will go to charity.
[953-A-B, C, D

Comm ssi oner  of Income Tax v. Andhra Chanber of
Commerce (1965) 55 I.T.R 722 appli ed.

Sol e Trustee Loka Shikshana Trust v. Conm ssioner of
I ncome-tax, Mysore [1976] 1 SCR 461; Al India Spinner’s
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Associ ation v. Comm ssioner of |Incone-tax (1944) 12 |.T.R
482; C.1.T. v. Krishna Warriar [1964] 8 SCR 36; Commi ssioner
of Incone Tax v. Bengal Home Industries Association 48
. T.R 181; Hyderabad Stock Exchange Ltd. v. CI.T. 66
. T.R 195; and Conmi ssioner of Income Tax v. Radhaswani
Sat sang Sabha 25 I.T.R 472, discussed and di sti ngui shed.

(ii) The test is that if one of the objects of the
trust deed is not of a religious or charitable nature and
the trust deed confers full discretion on the trustees to
spend the trust funds for an object other than of a
religious or charitable nature, the exenption under s. 4(3)
(i) of the Act is not available to the assessee. [955D]

Lakshm Narain Nath Trust v. Comm ssioner of |ncome Tax
(1969) 73 I.T.R 402, followed.

(iii) Where there are several objects of trusts sone of
which are charitable and sone non-charitable and the
trustees in their discretion are to apply the income to any
of the ~objects, the whole trust fails and no part of the
income is exenpt from the tax.. Wwere the objects are
di stributive, each and every one of the objects nust be
charitable in —order that ~the trust mght be wupheld as a
valid charity. |If no definite part of the property or its
income is allocated to charitable purposes and it would be
open to the trustees to apply the whole inconme to any of the
non-charitabl e objects no exenption can be clai ned [952F-G

East I ndi a I'ndustries ( Madr as) Pvt . Ltd. V.
Conmi ssi oner of I ncone Tax (1967) 65 I.T.R 611 and Mohamred
[brahimRi za v. CI.T. 57 I.A, 260 appli ed.

(iv) In the instant case the various industrial and
commer ci al concerns were not started by Ram Kri shna Dal m a
in furtherance of the objects of trusts. The concerns were
started for the purpose of earning profits which were to be
distributed to the share holders who had invested share
noney in those concerns. The trust property could not be
said to be wholly for religious or  charitable purposes
within the nmeaning of s. 4(3)(i) of the Act. [954G H, 955-C
Argunents for the appellant.

(1) The Trust is entitled to claimexenption under s.
4(3) (i) of the Act because the trust is for religi ous and
charitabl e purposes only.

949

(2) As to clauses which confer power on the trustees to
establish any business, undertaking or industry the incone
derived from such commercial concern is to be spent wholly
for the religious and charitable purposes and therefore
exenption is permissible under s. 4(3)(i) of the Act.

(3) The domi nant purpose of the founder of the trust as
expressed in the forefront of the Deed is religious or
charitable and even if noney be spent on non-charitable
purposes it should not be held that the trust is neant for
non-charitabl e purposes and the founder has ‘expressly
provided in C ause 30 of the Trust deed that the deed shoul d
not becone invalid for the reason that some object night be
consi dered unl awf ul

(4) If any incone from the trust is utilised -and
applied wholly in carrying out the primary purposes of the
trust, the Trust 1is entitled to claim exenption under
proviso (b) to section 4(3)(i) of the Act and there was no
bar on the trust to carry on business under the Act provided
the profits of business were utilised only for charitable
pur poses.

Argunents for the respondents :

(1) The Trust was not entitled to clai mexenption under
s. 4(3) (i) of the Indian Income-tax Act, 1922 for the
simple reason that sone of the object of the Trust gave a
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di scretion to the Trustees to apply the funds of the Trust
to purporses which could not be regarded charitable in the
eye of |aw.

(2) If out of several objects of the Trust sonme of them
were found to be non-charitable, the whole trust would fai
and no part of its inconme would be exenpt fromtax.

(3) It was not a genuine charitable trust as clai ned by
the assessee but its creation and existence were a
canoufl age and were neant only as a device for the benefit
of the settlor Shri Ram Krishna Dalma and the industria
and comerci al concerns controlled by him

JUDGVENT:

ClVIL APPELLATE ~JURI.SDICTION : Civil Appeals Nos. 937
to 966 of 1971

Bi shamber Lal, D. N Banerjee, Pranbd Dayal and M
| yengar, for the appellant.

Hardyal  Hardy (In CA 937/71), S. P. Nayar (In CAs. 938-
966) for the respondent.

The Judgnent of the Court was delivered by

RAY, C.J. These appeals by special |eave are fromthe
judgrment dated 26 May, 1970 of the Hi gh Court of Del hi

The question /'referred to the H gh Court under section
66(1) of the Incone Tax Act, 1922 referred to as the Act was
as follows :

"Whet her 'on the facts and in the circunstances of
the case the incone of the trust which was spent on the
religious and charitabl e purposes w thin the taxable
territories was exenpt under section 4 (3) (i) of the
I ndi an | ncome Tax Act, 1922".

The main judgnent was delivered in |Income Tax Reference
No. 40 of 1965.

The Hi gh Court answered the question in the negative.

The trust in Income Tax Reference No. 40 of 1965 was
taken as typical of all the cases. The deed of trust dated
12 April, 1948

950
was made by Rankrishna Dal mia. The trust was called "Jai pur
Charitable Trust". In Jaipur Charitable Trust Rs. 10,000 was

given on trust on the ternms and conditions set out in the
deed.
The objects of the trust in clause 5(a) are, inter
alia, as follows :
(i) To open, found, construct, ‘establish, take

over, equip, promote, conduct, ~ maintain,
support, subsidise, grant aids and nake
donations to schools, colleges, ' Pathshal as,
boar di ng houses, reading clubs, libraries,
art, music or literary societies and other
institutions, educati onal or ot herw se,
associ ations, printing presses, journals,
newspapers, peri odi cal s, and ot her
publications for imparting or devel oping
religious, commercial, i ndustrial, | ega
nmedi cal , engi neering scientific or other

know edge or training.

(ii) To give stipends, scholarships, travelling
expenses allowances and nonetary aids to
students and scholars in |India and abroad,
engaged in any of the pursuits referred to in
sub-cl ause (i).

(iii)To found, construct, rmaintain, support,
assist or grant aids or subscriptions to
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tenpl es, prayer or congregational halls or

ot her bui I di ngs for «cultural, social or
religi ous discourses.
(iv) To open, f ound conduct, mai nt ai n, or

contribute to the opening and maintaini ng of
such institutions where work at |iving wages
can be provided to poor and deservi ng people
and al so be conducive to the devel opnent of
i ndustries and benefit of the poor

(v) To open, found, establish, equip, finance,
assist, maintain or contribute to religious,
conmer ci al techni cal , i ndustrial, or
comer ci al concer ns, institutions,
associ ations or bodies inparting any type of
training or providing enploynment to persons.

(vi) To give donati ons, subscri ptions or
contributions to. any other Charitable Trust
in Jai pur State or outside.

There are other objects to help w dows, orphans,
lunatics, indigent persons and to . give relier to the poor
and distressed, to build, equip, take over, conduct,
maintain and grant aids to dispensaries, naternity homnes,
hospitals, lunatic asylums, to construct, erect and nmaintain
bri dges, ghats, to- give relief by subscription or otherw se
during fam nes, flood, earthquake, pestilence, to help or
maintain institutions for the cultural, social or econonic
advancenent of any country or countries.

For the purpose of carrying out the trust the trustees
are empowered in clause 5(b), inter alia, (a) to purchase or
ot herwi se acquire any property, rights | eases, concession
(b) to purchase or acquire, start establish, equip or close
any business undertaking or industry; (c) purchase, acquire
or undertake the whole or any part of property and
liabilities on any person, firm or conpany.

951

The property of the Trust is vested in the trustees.
Clause (9) of the Trust Deed provides that the /Trustees
shall carry out the aforesaid objects fromout of the net
income of the Trust left after neeting the expenses of
managenment and all charges and outgoings so far ~as such
i ncone shall permt, and shall not utilize the incone or any
portion thereof for any other objects or purpose.

Section 4(3) (i) of the Act is as follows:-
"Any incone, profits or gains falling withinthe
followi ng classes shall not be included in the'tota

i ncone of the person receiving them

(i) Subject to the provisions of clause (c) of
sub-section

(1) of section 16, any incone derived from property

hel d under trust or other |egal obligation wholly for

religious or charitable purposes, in so far-as such
incone is applied or accunulated for application to
such religious or charitable purposes as relate to
anything done wthin the taxable territories, and.in
the case of property so held in part only for such
purposes, the incone applied or finally set apart for
application thereto:

Provi ded that such income shall be included in the
total income.

(a) xx XX XX

(b) in the case of inconme derived from business,

carried on behalf of a religious or charitable
institution, unless the incone is applied wholly
for the purpose of the institutions and either-

(i) the business is carried on in the course of
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the actual carrying out of a primary purpose
of the institution, or

(ii) the work in connection wth the business is
mainly carried on by beneficiaries of the
institution.

(iii)any income of a religious or charitable
institution derived from vol untary
contributions and appl i cabl e sol el y to
religious or charitable purposes.”

Charitable purpose under section 4(3) of the Act
includes relief of the poor, education, nedical relief and
the advancenent of any other object of general public
utility, but nothing contained in clause (i) or clause (ii)
of section 4(3) applies and shall operate to exenmpt fromthe
provisions of the Act that part of the incone from property
hel d under trust or ~other legal obligation for private
religi ous purposes which does not ensure for the benefit of
the public.

The terms” of the Trust Deeds in all the cases are
simlar. The pattern of financial dealings of the various
Trusts is-alsothe sane.

The appel l ant contends that Trust is entitled to claim
exenption under section 4(3) (i) of +the Act because the
trust is for religious -and charitable purposes only. As to
cl auses which confer power on trustees to establish any
busi ness, undertaking or industry it is said by
952
the appellant that the incone derived fromsuch commercia
concern is to be spent wholly for the religious and
charitabl e purposes and therefore exenptionis permssible.
The appel l ant contends that the dom nant~ purpose of the
founder of the trust as expressed inthe forefront of the
Deed is religious or charitable and evenif noney be spent
on non-charitable purposes it should not be held that the
trust is meant for non-charitable purpose. The appellant
also relies on clause 30 of the trust deed where it is said
that the deed should not becone invalid for the reason that
sone obj ect m ght be considered unlawf ul

The Revenue denies the claim for exenption on the
ground that sonme objects are non-charitable and the trustees
are given an unfettered discretion with regard to the
utilisation of the income. Sonme of the objects of the Trust
according to the Revenue give absolute discretion to the
Trustees to apply the funds of the Trust for purposes which
cannot be regarded charitable in the eye of |l aw._The Revenue
contends that if out of several objects of the Trust some
are found to be non-charitable, the whole trust will fail.
The Revenue also contends that it is not. a genuine
charitable trust but its creation and existence are a
canoufl age and are nmeant only as a device for the benefit of
the settlor and the industrial and comrercial ~-concerns
control l ed by him

Clauses 11 and 16 of the deed give an uncontrolled
di scretion to the trustees to spend the whole of the trust
fund on any of the non-charitable objects of the trust. The
non-charitabl e objects authorise the opening and nai ntai ni ng
of comrercial institutions where work at |iving wages can be
provided to the poor and also to contribute to comercial,
technical, industrial or comercial concerns, institutions,
associ ations or bodies inparting any type of training or
providi ng enpl oyment to persons. The Revenue contends that
these clauses are clearly non-charitable. Each clause is
i ndependent and distinct, According to the Revenue it is
neither ancillary nor secondary to the primary dom nant
purpose of the trust nor can it be said that these clauses
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subserve the mmin object of the trust. Engagenent in
commercial institutions giving enpl oynent on wages cannot be
said to be charitable object. Some of the objects of the
trust are non-charitable. The trustees have been authorised
to utilize the incone of the trust for any purpose mentioned
in the Trust Deed.

The question is whether exenption can be granted where
sonme objects are charitable and sonme non-charitable. Were
there are several objects of a trust, some of which are
charitabl e and sone non-charitable, and the trustees in
their discretion are to apply the income to any of the
objects, the whole trust fails and no part of the income is
exenpt from tax. Wiere ‘the objects are distributive, each
and every one of the objects nust be charitable in order
that the trust mght be upheld as a valid charity. If no
definite part of the property or of its inconme is allocated
to charitable purposes and it would be open to the trustees
to apply ‘the whole Jincome to any of the non-charitable
objects no exenption can be clainmed. (See East India
I ndustries (Madras) Pvt Ltd. v. Conm ssioner of |ncone
Tax(1) and Mohammad | brahimRi za v. Cl.T.(2)

953

In order to claim the benefit of the exenption under
section 4(3) (i) of the Act the property rmust be held under
trust or other legal ~obligation wholly for religious or
charitabl e purposes. / The only relaxati on which may arise in
some cases is that all the primary objects of the trust nust
be of a religious and charitable nature and the existence of
any ancillary or 'secondary object which is not of a
religious or charitable nature but which s intended to
subserve the religious and  charitable objects my not
prevent the grant of an exenption. This is because such an
ancillary or secondary object even though not of a religious
or charitable nature is intended to effectuate the min and
primary objects of the trust.

If the primary or dom nant purpose of a trust is
charitabl e, another object which by itself my not be
charitable but whichis nerely ancillary or incidental to
the primary or dom nant purpose would not prevent the trust
frombeing a valid charity. A clear distinction nust be
drawn between the object of a trust and the powers conferred
upon the trustees as incidental to the carrying out of the
object. If the only object of a turst is the construction
and nmai ntenance of a swinming bath which is a purpose of
general public utility, the fact that the trustees are given
the power to supply or sell refreshments to persons who
resort to the bath would not make the trust any of the |ess
charitable. Mere application of incone to charity on the
other hand wll not avail to secure exenption if under the
terns of the will or deed the incone is applicable in the
first instance to non-charitable objects and “only the
residue will go to charity. (See Conmi ssioner of |Incone Tax
v. Andhra Chanber of Commerce (1).

The appellant contended that if any incone from the
Trust is utilised and applied wholly in carrying out the
primary purposes of the Trust, the Trust is entitled to
cl ai m exenption under proviso (b) to section 4(3) (i) of the
Act. The appellant relied on the recent decision of this
Court in Sole Trustee Loka Shikshana Trust v. Comm ssi oner
of I ncone Tax, Mysore(2). The Loka Shikshana Trust was
engaged in the business of printing and publication of
newspaper and journals and the further fact that the
activity yielded profit and there were no restrictions on
the trust earning profits in the course of its business went
to show that the purpose of the trust did not satisfy the
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requirenent that it was one not involving the carrying on of
any activity for profit. This Court relied on the decision
in All India Spinners’ Association v. Conm ssioner of |ncone
Tax(3) nanely, that the charitabl e purposes exclude objects
of private gain.

The appellant contended that there was no bar on the
trust to carry on business under the Act provided the
profits of business were wutilized only for charitable
purpose. The appellant relied on the decision of this Court
in Cl.T. v. Krishna Warriar(4) In Krishna Warriar’s case
the trustees were directed to apply 60 per cent of the
income of the business vested in the trustees to charitable
purposes and 40 per cent for the benefit of the famly. The
guesti on was whether 60 per cent of the
954
income was liable to tax under proviso (b) to section 4(3)
(i) of the Act onthe ground that the entire income was not
applied for charitable purposes. The question that arose in
that case dealt with the neaning of the expression "part" as
used in 'section 4(3) (i) off the Act that "in the case of
profit so _held in part only for such purposes the incone
applied or finally set —apart for application thereto shal
not be i ncluded in the total incone of +the person
receiving’ . Krishna  Warriar’s (supra) case does not dea
with the effect of a‘deed which has charitable as well as
non-charitabl e objects and the trustees have been given the
power to apply the whole of the trust fund for non-
charitabl e objects excluding charitable objects.

The decision in C1.T. v. Bengal Home Industries
Associ ation (1) Hyderabad Stock  Exchange Ltd. v. C1.T.(2)
C.1.T. v. Radhaswam Satsang Sabha(3) on which the appell ant
relied are all applications of the ruling in Al India
Spi nners’ Associ ation (supra) case that what has to be found
out is whether the object clause has ~any non-charitable
object. In the Bengal Hone Industries (supra) case, the
object was to prompote and devel op hone industries, arts and
crafts. The incone of the Association was to be applied
solely towards the pronotion of and carrying out of its
objects. No portion of the income could be paid or
transferred directly or indirectly by way of dividends to
the menbers. In the case of w nding up the surplus could not
be distributed to the nenbers but were to be transferred to
the institution.

In the Hyderabad Stock Exchange (supra) case, the ains
and objects were not only to further the interests of
brokars and deal ers but also to assist, regulate and contro
the trade in securities, to mintain high standards of
commer ci al honour and integrity, to discharge and suppress
mal -practices to settle disputes and decide all question of
usage, custom or courtesy in the conduct of trade or
busi ness. The objects were found beneficial to a section of
the public and of general public wutility. The profit were
not to be distributed to the nmenbers but were to be utilized
for the pronotion of the objects of the Exchange. Therefore,
the object was charitable and the incone was applied wholly
for charitable purposes.

In Radhaswani Satsang Sabha (supra), case severa
i ndustrial and commercial concerns were started for the
benefit of the Satsanghis. Those were not run for individua
profits nor were the profits distributed anong the nenbers.
The concerns were started in furtherance of its objects of
religious and charitable nature.

In the present case, the Income Tax Authorities found
that the various industrial and comrerci al concerns were not
started by Ram Krishna Dalma in furtherance of the objects
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of the trusts. The concerns were started for the purpose of
earning profits which were to be distributed to the share-
hol ders who had invested share nobney in those concerns
955

This Court in East India Industries (Mdras) Private
Limted v. C1.T.(1) found that one of the objects of the
trust was not for charitable or religious purposes. The
object was to nmanufacture, buy, sell and distribute a
pharmaceuti cal nmedicinal, chenical and other preparations.
The other objects were charitable in nature. The Trust Deed
in East India Industries (Madras) Pvt. Limted (supra) case
conferred power on the trustees to apply the whole or any
part of the trust property or fund for all or any other
purposes of the trust. This Court found that there was no
special trust and no particular item of property had been
burndened with the performance of any specific object of the
trust. It was opento the trustees to utilize the income for
any one of the objects of the trust to the exclusion of al

ot her objects.” It would not be a violation of the trust if
the trust'ees devoted the entire inconme to the carrying on of
a business of manufacture, sale and distribution of

pharmaceuti cal, nedicinal and other preparations. This Court
held that the trust property could not be said to be wholly
for religious or charitable purposes within the nmeaning of
section 4(3) (i) of the Act. The present appeals are all of
the type of East India Industries (Madras) Private Limted
(supra) case and fall within the ruling in that case

The test is that if one of the objects of the trust
deed is not of a religious or-charitable nature and the
trust deed confers full discretion on the trustees to spend
the trust funds for an object other than of a religious or
charitabl e nature, the exenption under section 4(3) (i) of
the Act is not available to the assessee. (See Lakshni
Narain Nath Trust v. Comm ssioner of |Income Tax(2).

For these reasons the appeals are disnissed. In view of
the fact that the Hi gh Court directed that the parties wll
bear their own costs, the sane order is nade as to costs.

S R Appeal s di sni ssed.
956




