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ACT:

Constitution of /India 1950, Art. 226 & Madhya Pradesh
Muni ci pal Corporation (Preparation, Revision-and Publication
of Electoral Rolls and Sel ection of Councillor.) Rules 1963,
Rul es 4(1), 4(3)-Notification issued stipulated 20 days tinme
for filing objections to electoral roll-Rule provided 30
days-Wit Petition filed three days  before el ection
i mpugni ng, electoral roll-Wit if couldbe issued.

HEADNOTE:

On Septenber 30, 1978 the  Collector published the
prelimnary electoral roll under Rule 4(1) of the Mdhya
Pradesh Muni ci pal Corporation (Preparation, Revision and
Publication of Electoral Rolls and Selection of Councillors)
Rul es, 1963 for the purpose of holding elections .in
Decenber, 1978 to the Minici pal Corporation, and al so i ssued
a notice wunder the said rule inviting clains or objections
to be filed within twenty days fromthe date of publication
of the notice. A period of 30 days was however actually
provided in the rule. The final publication of the electora
roll was made on Novenber 16, .1978. After Novenmber 25, 1978
a | arge nunber of nom nations were received by the Returning
officer arid the final |ist of candidates for the el ections
with their synbols was published on Decenber 20, 1978 and
the poll took place on Decenber 31, 1978.

The appellants (Petitioners 1, 5 and 6) along with sone
others in their wit petition filed on Decenber 28, 1978
contended that the entire election process had becone
vitiated on account of the defect in the notice issued by
the Collector under Rule 4 (1) providing 20 days for
preferring clainse and objections while the rule prescribed
30 days and that by non-conpliance wth this nandatory
requirement, the entire election process held on the basis
of the defective electoral roll, becane a nullity and
therefore the declaration of results of the successfu
candi dates was |iable to be quashed.

The High Court held that the appellants were not
entitled to any relief as they had approached the Court
after undue del ay.
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Di sm ssing the appeals this Court,

HELD: 1. It is well settled that the power of the High
Court under Art. 226 of the Constitution to issue an
appropriate wit is discretionary and if the H gh Court
finds that there is no satisfactory explanation for the
inordinate delay, it may reject the petitionif it finds
that the issue of wit will lead to public inconveni ence and
interference with rights of others. This rule applies also
to a casein which the wvalidity of an election to a |l oca
authority is challenged. The question whether in a given
case. the delay involved . is such that it dissentients a
person to relief . wunder Art. 226 is a matter within the
di scretion of the H gh Court which as in all matters of
492
di scretion has to exercise it judiciously and reasonably
havi ng regard to The surroundi ng circumstances. [497C D

2. 1f the appellants felt that the notice under Rule
4(3) suffered fromany illegality, they could have brought
it to the notice of the Collector imediately Thereafter. It
was open themto nove the State Governnent under Rule 6 of
the Rules to nake an order directing the Collector to foll ow
the provisions governing the preparation or the electoral
roll. It was also ‘opento themto file a wit petition
i mediately after /'the - publication of ‘the said notice
guestioning its legality. None of the above courses was
adopted by the | appellants. Persons  whole clains were
rejected could have filed an appeal under Rule 5 before the
Col  ector. No such appeal was presented. [495H 496B]

3. It was only on Decenber 5, 1978 for the first tine a
letter was addressed by one of the petitioners to the
Col l ector drawing his attention to theerror-that had crept
into the notice under Rule 4(1) of the Rules. By that tine,
the nominations had all been received.  The final | list of
candi dates for the election with their synbols was published
on Decenber 20, 1978. The wit petition itself was filed on
Decenmber 28, 1978 when the polll had to take place on
December 31, 1978. No satisfactory explanation was given in
the course of the petition by the petitioners asto why they
del ayed the filing;, of the petition till Decenber 28, 1978
even though they knew that there was an error in-the notice
i ssued under Rule 4(1). [496C E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal Nos. 1617
and 1640A of 1979.

Appeal s by Special Leave fromthe Judgnent and order
dated 20-1-1979 of the Madhya Pradesh High Court in/ M sc.
Petition No 884 of 1978.

R P. Bhatt and Sri Narain for the Appellant (In CA
1617/ 79).

G L. Sahu and Mss Maya Ra for the Appellant (In_CA
1640A/79) an R 54 in CA 1617/ 79.

Shiv Shankar Rao, H K. Puri, V. K Bahl and M ss Madhu
Mool chandani For RR 7-10, 13, 14, 16, 18-25, 27-29, 33-36,
39-42, 45, 49 and 50 in CA 1617 and for RR 7, 10, 13 14, 16,
18-25, 27-29, 33-36, 39-42, 45, 49 & 50 in C A 1640A/ 79.

S. K Ganbhir for RR 5-6 in CA 1617/79.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. For the purpose of holding election
to the . Minicipal Corporation of Raipur in the nonth of
Decenber, 1978 wunder the provisions of the Madhya Pradesh
Muni ci pal Corporation Act, 1956 ( No. 23 of 1956)
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(hereinafter referred to as ’'the Act’), the Collector of
Rai pur published the prelinmnary electoral roll on Septenber
30, 1978 under Rule 4(1) of the Madhya Pradesh Minici -
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pal Corporation (Preparation, Revision and Publication of
El ectoral Rolls and Selection of Councillors) Rules, 1963
(hereinafter referred to as ’'the Rules’) pronul gated under
the Act by the Madhya Pradesh State Governnent and issued a
public notice under Rule 4(1) of the Rules <calling upon
persons whose names had not been included in the electora

roll and who clained to be included in i. and persons who
had any objection to the inclusion of the nane of any person
in the said electoral roll to submt their clains and/or
objections within 20 days fromthe date of the publication
of the said notice “before Shri K P. Pande, Deputy
Col l ector, Raipur who had been authorised to pass orders on
such clainms or objections. It was also notified that clains
or objections which had not been preferred as required under
the Rules within the prescribed period would be rejected.
The final _publication of the electoral roll under Rule 8 of
the Rul es- was done on Novenber~ 16, 1978. Thereafter the
cal endar of events was published on Novenber 25, 1978
notifying that the poll, if necessary would take place on
Decenmber 31, 1978 in-all the 44 constituencies: Six
petitioners including ‘the appellants herein presented a
petition under Article 226 of the Constitution before the
H gh Court of Madhya Pradesh at Jabalpur on Decenber 28,
1978 requesting the Court to nake _an order ' quashing the
electoral roll and the calendar of events issued for the
purpose of the said election and directing the respondents
to refrain fromconducting the poll on Decenber 31, 1978.
They prayed for a further direction to be “issued to the
respondents calling wupon them to hold the election after
preparing the electoral roll afresh in accordance with the
provisions of the Act and the “Rules. They al so prayed for
the issue of an interimorder staying the poll which had
been fixed to be held on Decenber 31, 1978. On Decenber 30,
1978, the |earned Single Judge before whomthe case canme up
for orders directed the issue of notice of the petition and
the stay application to the respondents and issued an
interimorder directing the respondents not tonotify the
results of the election under Rule 46 of the Rul es pending
di sposal of the petition. On Decenber 31, 1978, the poll was
hel d and 44 persons were declared el ected. Their nanmes were,
however, not published under Rule 46 of the Rules in view of
the interim order made by the Court.  Thereafter the
successful candi dates were al so i npl eaded as respondents and
the petition was anended by the inclusion of an additiona

prayer that the declaration of the results of the election
shoul d al so be quashed. After the respondents filed their
counter affidavits, the petition was heard and it was
di smissed by a Division Bench of the H gh Court on January
20, 1979. Aggrieved by the order passed by the H gh Court,
Ashok Kumar M shra and Bhagwat Singh Thakur (Petitioners No.
1 and 5 respectively in the
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petition before the High Court) filed a petition for specia

| eave to appeal to this Court and Purshottam Lal Sharma
(petitioner No. 6 before the H gh Court) filed another
petition. On special | eave being granted, the above
petitions were registered as appeal s.

One of the grounds on which the appellants chall enged
the validity of the electoral roll, the cal endar of events
and the declaration of results of election was that the
entire election process had beconme vitiated on account of
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the defect in the notice issued under Rule (1) of the Rules
notifying that clains and objections should be preferred
within a period of 20 days fromthe date of the publication
of that notice when sub-rule (3) of Rule 4 of the Rules
prescribed that such clains and objections could be
preferred within 30 days fromthe date of publication of
that notice. It was alleged that by reason of a shorter
period being fixed for entertaining clains and objections, a
| arge nunber or people who could have filed clainms and
objections were prevented from preferring them wthin 30
days from the date of publication or the notice which was
the prescribed period. It was alleged that petitioner No. 5
had filed a claimto include his nane in the electoral rol
on Cctober 19, 1978 and that was rejected by the Deputy
Col l ector without followi ng the procedure prescribed for the
purpose. It was also alleged that on October 20, 1978, 34
persons nentioned in Annexure -~ P-7 approached the Deputy
Col l ector .to entertain their claimfor inclusion in the
el ectoral 'roll  and he refused to receive their applications.
It was contended that on account of nonconpliance with Rule
4(3) of the Rules, which was nandatory, the entire el ection
process held on the basis of the defective electoral roll
became a nullity and that therefore, the declaration of
results of all the 44 successful candidates was liable to be
guashed.

On behal f of the respondents, it was pleaded that while
it was true that the period of 20 days had been nentioned in
the notice issued under Rule 4(1) of the Rules, it was open
to all the persons who were interested in preferring clains
or objections to file themwthin 30 days fromthe date of
publication of the notice under Rule 4(1). It was pl eaded
that pursuant to the notice published under Rule 4(1) of the
Rul es only four clains including that of petitioner No. S
were received by the Deputy Collector; that all the
applicants were asked to appear on Cctober 30, 1978 to
substantiate their claimand that  the applications were
di sposed of on Cctober 30, 1978. The clai mof petitioner No.
5 was rejected as no evidence ‘in support of his claimwas
produced before the Deputy Collector. It was further pleaded
that no other clains or objections were preferred either on
Cct ober 20, 1978 or on any other sub sequent -date. The
al l egation that 34 persons had approached the Deputy
495
Col l ector requesting himto receive their applications for
inclusion of their names in the electoral roll on October
20, 1978 was deni ed. They further pleaded that the
authorities would have taken action to correct the error in
the notice issued under Rule 4(1) of the Rules granting 20
days’ tinme to prefer «clainms and objections if it had been
brought to their notice by the petitioners inmediately after
it was noticed by them The petitioners were not entitled to
any relief wunder Article 226 of the Constitution on account
of the inordinate delay involved in the presentation of the
wit petition.

The High Court after hearing the parties dismssed the
petition holding (i) that respondent No. 2, the Deputy
Col I ector had asked petitioner No. S to appear before himon
Oct ober 30, 1978 and that as he did not produce any evidence
in support of his claim his application was dismssed, (ii)
that none of the persons mentioned in Annexure P-7 preferred
any claim before respondent No. 2 on Cctober 20, 1978 and
that he did not refuse to receive any such claimand that no
person preferred any claim or objection after Cctober 19,
1978 before respondent No. 2 and (iii) that the petitioners
were not entitled to any relief as they had approached the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 6

Court after undue del ay.

Since one of the grounds on which the Hi gh Court
di smissed the petition was that the petitioners were not
prompt in moving the H gh Court, we shall first examne
whet her the Hi gh Court was right in doing so, since if we
agree with the High Court on the above question, it would
become unnecessary to go into the other questions raised
bef ore us.

The Coll ector published the notice under Rule 4(1) of
the Rules on Septenmber 30, 1978 and also «called upon
interested persons to prefer clains and/or objections
thereto within a period of 20 days. In paragraph 7 of the
notice, it was nentioned that clains and objections received
beyond the prescribed period would not be considered. The
peri od prescribed for preferring clains and objecti ons under
Rule 4(3) was 30 days. It is not the case of the petitioners
that they did not know.imediately after the publication of
such notice that in the said notice a period of 20 days had
been nentioned in its preanble as the period wthin which
the clains and objections could be preferred and in
paragraph -7 thereof it had been stated that any such claim
or objection filed beyond the prescribed period was |iable
to be rejected. If they felt that the said notice suffered

fromany illegality, they could have brought it to the
notice of the Collector imediately
496

thereafter. It was open to themto nove the State Governnent
under Rule 6 of the Rules to nake ~an order directing the
Collector to fol low . the provisions governing the
preparation of the electoral roll. It was al'so open to them
to file a wit petitioninmediately after the publication of
the said notice questioning its legality. None of the above
courses was adopted by the petitioners. Persons whose clainms
were rejected could have filed an appeal ‘under Rule S before
the Collector. No such appeal was presented. The fina

el ectoral roll was published on Novenber 16, 1978. It was
notified that the nom nations could be filed on and after
Novermber 25, 1978 and the poll, if necessary, would take

pl ace on Decenber 31, 1978. After Novenber 25, 1978, a |arge
nunber  of nomi nations were received by the Returning
officer. It was only on Decenber 5, 1978 for the first time
that a letter was addressed by petitioner No. 6 to - the
Coll ector drawing his attention to the error that had crept
into the notice published under Rule 4(1) of the Rules. By
that time, the nom nations had all been received. The fina

list of candidates for the election with their symbols was
publ i shed on Decenber 20, 1978. The wit petitionitself was
filed on Decenber 28, 1978 when the poll had to take pl ace
on Decenber 31, 1978. \Wen the petition cane up for order on
Decermber 29, | 978, it had to be adjourned to Decenber 30,
1978 at the request of the counsel for the petitioners. No
sati sfactory explanation was given in the course of the
petition by the petitioners as to why they delayed the
filing of the petition till Decenber 28, 1978 even though
they knew that there was an error in the notice issued under
Rule 4(1) of the Rules in the nonth of October, 1978 nore
than two nonths before the date on which i, was filed. It
was, however, argued before wus relying upon a news item
whi ch had appeared in a daily called ’Nav-Bharat’ dated
Cctober 21, 1978 in which there was a reference to a
statement nmade by the Mnister for Local Self Governnent of
Madhya Pradesh regarding the irregularity in the division of
Rai pur town into different wards for purposes of election

It was also stated therein that in the course of the
di scussion wth the press-reporters on that day, the
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M nister had stated that he had directed the Commi ssioner
Rai pur Division, Raipur that the date for inclusion of nanes
in the electoral roll could be extended if the election date
was not affected. There was a further reference to dates of
election to Bi | aspur  Muni ci pal Conmittee having been
adjourned twice before. It is difficult to place any
reliance on the above news item for the purpose of
concluding that the Collector, Raipur had been inforned
about the defect in the notice issued under Rule 4(1) of the
Rul es by Cctober 21, 1978. The other documents produced
alongwith the wit petition referred to onmissions of certain
nanes fromthe electoral roll. They do not show that any
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of the petitioners had raised any objection with regard to
the date within which “the clains and objections could be
preferred to the electoral roll nentioned in the notice. W
have, therefore, to proceed on the basis that it was only on
December S, 1978 for ~the first tine that the attention of
the Collector ~was drawn to the said error and that the wit
petition'itself ~was presented on Decenber 28, 1978. No
sati sfactory reason for the delay was set out in the
petition.

It is well settled that the power of the H gh Court
under Article 226 of the Constitution to issue an
appropriate wit s discretionary and if  the H gh Court
finds that there is not satisfactory -explanation far the
inordinate delay, it may reject the petition if it finds
that the issue of Wit will lead to public inconveni ence and
interference with rights of others. This rule applies also
toa case in which the validity of an election.to a |loca
authority is challenged. The question whether —in a given
case the delay involved is such that it dissentients a
person to relief under Article 226 is a matter within the
di scretion of the High Court which asin all matters of
di scretion has to exercise it judiciously and reasonably
havi ng regard to the surrounding circumnstances.

W are not, therefore, inpressed by the argument that
the petitioners were entitled tothe issue of ‘the wit
prayed for as of right and the delay in filing the petition
shoul d have been ignored.

On the facts and in the circunmstances of the case, we
are of the viewthat the wit petition was rightly disnissed
by the Hi gh Court as there was no satisfactory explanation
for the delay in preferring it. W, therefore, find it
unnecessary to deal with the other points urged before us.

For the foregoing reasons, the appeals fail and arc
di sm ssed. W make no order as to costs.

N. V. K Appeal s di sm ssed
498




