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1. The el ection of the appellant from Sringavarapukota 28
S.T. Assenbly constituency in Vizianagaram Di strict of Andhra

Pradesh to the legislative assenbly in the elections of the year 1999
was chal | enged under the Representation of the People Act before the
H gh Court of Andhra Pradesh in three Election Petitions. Two of

them were by defeated candi dates and one of themby a voter in the
constituency. The election petition [E P.No. 25 of 1999] filed by one
of the defeated candi dates abated due to the death of the petitioner
therein during the pendency of the election petition in the H gh Court.
The other two el ection petitions were all owed by the H gh Court
uphol di ng the challenge to the el ection of the appellant on the ground
that the appellant was not qualified to contest froma constituency
reserved for Schedul ed Tribe candi dates. Thus the el ection of the
appel | ant was set aside. Aggrieved thereby, the appellant has filed
these appeal s under Section 116A of ‘the Representati on of the People
Act, 1951.

2. The question that fell for decision before the Hi gh Court in
the Election Petitions filed under Section 81 read with Section 100 of
the Act and that falls for decision before us, is whether the appellant
bel ongs to a Schedul ed Tri be and hence qualified to contest the election
froma constituency reserved for a Schedul ed Tribe. According to the

El ection Petitioners, the appellant belonged to a forward conmunity,

Pat nai k Si stu Karnam while according to the appellant, she belongs to

t he Bhagat ha Comunity, which was a notified Scheduled Tribe. /The

Hi gh Court, on evaluation of the pleadings and the evi dence adduced
before it, came to the conclusion that the appellant was a Patnaik Sistu
Karnam and was not a nenber of Bhagatha Conmunity, a Schedul ed

Tribe comunity. It was thus that the election of the appellant was set
aside. The Hi gh Court posed the question whether the El ection
Petitioners have established that the appellant did not belong to
Bhagat ha Community as cl ai ned by her and on coming to the

concl usion that they have established that she bel onged to the Patnai k
Si stu Karnam conmunity and further finding that the said conmunity

was not a Schedul ed Tribe, granted the relief to the Election
Petitioners,. Wat is contended in these appeals on behalf of the
appellant, is that the said finding by the H gh Court was not justified
and the appellant was entitled to be treated as bel ongi ng to Bhagat ha
Conmuni ty, a Schedul ed Tri be.

3. Certain facts are not in dispute. One Sobha Rama Raju
bel onged to Bhagat ha Community. He had two wi ves, Mllama and

Gowr amma.  Through Mall amma he had a daughter Simhachal am

The appellant is the daughter of Sinmhachalam According to the
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El ection Petitioners,, Simhachalam had married one Mirahari Rao

bel ongi ng to the Patnai k Sistu Karnam caste and in that wedl ock, was
born the appellant and five other children. The appellant adnitted that
she was the daughter of Simhachal amthrough Miurahari Rao. But she

pl eaded that she and five of her siblings, were the illegitimte children
of Murahari Rao, a Patnaik Sistu Karnam and Si mhachal am of the

Bhagat ha Community. Sinmhachal am had earlier married Ladda Appal a

Swanmy who bel onged to the Bhagatha Comunity and that narriage

was never term nated and there was no nmarriage between Simhachal am

and Murahari Rao, though there was intimacy and cohabitation

between themresulting in progeny, six in all including herself, al
illegitimate. To add strength to her contention, the appellant also raised
a plea that Mirahari Rao had hinself earlier married his Sister’s
daught er Kal avat hi and that narriage had al so not been term nated and,
therefore, there was no possibility of Mirahari Rao, her father formally
marryi ng Si mhachal am~ her nother. The appellant further pleaded that
she had married one Appala Raju;, her maternal uncle belonging to the
Bhagat ha Community and being the wife of a person belonging to a
Schedul ed Tri be, she was also entitled to be treated as belonging to the
Schedul ed Tri be. ~ Thus she had the status of a Schedul ed Tribe and

hence was qualified to contest the election froma constituency reserved
for Schedul ed Tribes. The Election Petitioners,, on the other hand,

deni ed that Simhachal am had earlier married Ladda Appal a Swany as

al | eged by the appellant and al so deni ed that Mirahari Rao, her father
had earlier married Kalavathi as clainmed by the appellant. They

pl eaded t hat Murahari/ Rao and Si mhachalam were married and all the

six children including the appellant were born to themin a |lawfu

wedl ock. The High Court, on the evidence, cane to the conclusion that
there was no evidence to establish that the nother of the appellant

Si mhachal am had earlier nmarried Ladda Appala Swany. 1t further

held that even if there was any such marriage, the sanme nust be taken

to have been ternmi nated before Simhachalam started living with

Murahari Rao. The Hi gh Court held that Murahari Rao had narried

Si mhachal am the nother of the appellant, and six legitimte children
were born to Murahari Rao and Sinmhachalam Since a child took the

caste of her father, the appellant had to be considered a Sistu Karnam
and coul d not be considered to be a nmenber of the Bhagatha

Conmunity. The High Court also held that the appellant had failed to
establish that there was a marri age between Murahari Rao and

Kal avat hi as alleged by her. There was, thus, no inpedinment in

Murahari Rao formally and | egally marrying Si mhachal am and

begetting six children through her. It then considered the question
whet her by virtue of the nmarriage of the appellant w th Appal a Raju,

her maternal uncle who bel onged to the Bhagat ha Community, she

could be considered to be a nenber of the Bhagatha Comunity, a
Schedul ed Tribe. The H gh Court, based on a decision of this Court,
held that she could not claimthe benefit of reservation to contest from
a reserved constituency nerely because of her nmarriage to a Schedul ed
Tri be when she herself belonged to a forward comunity. It was on

these findings that the challenge to the election of the appellant was
uphel d.

4. Before the trial court, PW, 1 to 11 were exam ned on
behal f of the Election Petitioners, in addition to marking Exhibits A 1
to A6. On behalf of the appellant, RW. 1 to 10 were exam ned and
Exhibits B.1 to B.35 were marked. Exhibits X.1 to X 32 were marked
through wi tnesses sumtmoned. The evi dence on the side of Election
Petitioners was to the effect that the father of the appellant had married
Si mhachal am the nother of the appellant, that they were living
together; that they had begotten six children including the appell ant;
that they were recogni zed as husband and wife in the village and that
the children were brought up as Sistu Karnans and not as persons

bel ongi ng to the Bhagatha Conmunity. On behalf of the appellant, her
father, her nother, her husband, Kal avathi, the alleged w fe of

Mur ahari Rao, the brother of Kalavathi, the father of Kalavathi and
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three others were examned in addition to she herself getting exam ned.
Si mhachal am and Murahari Rao, the nother and father of the

appel l ant, even while adnmitting parenthood, tried to give evidence that
they were never formally married. An attenpt was nade by the other
relatives to support that story. But the trial court, on a proper
appreci ation of the evidence, in the light of the circunstances disclosed
and the adm ssions made by these wi tnesses, cane to the concl usion

that the plea of absence of marriage between Mirahari Rao and

Si mhachal am coul d not be accepted in the Iight of the evidence

available and in the light of the | ong cohabitation and the birth of six
children including the appellant and the presunption arising therefrom

5. We were taken el aborately through the judgnent of the

H gh Court, the pleadings and the evidence of the w tnesses exam ned

on either side with particular reference to the evidence of the appellant
as RW1, her father RW2, her nother, RW7 and RW4, 8 and 10,

Kal avat hi, her brother and her father. On going through the evidence

of these witnesses, we are inclined to agree with the conclusion of the
Hi gh Court that there are enough adm ssions in the evidence of these

wi t nesses which clearly go to prove that Murahari Rao and

Si mhachalam the parents of the appellant, |ong cohabited together

begot children and were recogni zed as husband and wi fe by the

conmunity. This especially in the context of the docunentary

evi dence adduced in the H gh Court which were again brought to our

notice by | earned counsel for the respondents. |In short, we find that the
finding of the High Court that Mirahari ‘Rao and Si mhachal am were
married and the six children including the appellant were born in that
wedl ock and that it was not possible to hold that there was only a
concubi nage and the six children-including the appellant were born out

of that relationship and out of wedlock is unexceptionable. Simlarly,
we also do not find much nerit in the challengeto the finding that the
appel l ant had failed to prove that Simhachal am had earlier narried

Ladda Appal a Swany or that there was any subsisting relationship

bet ween Si mhachal am and Ladda Appala Swamy which could stand in

the way of a valid marriage between Miurahari Rao and Si mhachal am
Equally, we find that the finding rendered by the H gh Court that the
appel l ant had failed to show that 'her father Mirahari Rao had earlier
married Kal avathi, his sister’s daughter, is also fully justified especially
if one were to read the evidence of Kalavathi, her brother, her father
and RW9, exani ned on behal f of the appellant.

6. We find that the conclusion that there was a valid marriage
bet ween Murahari Rao, the father of the appellant and Si mhachal am
the nother of the appellant, stands strengthened by the presunption
available in law arising out of the | ong cohabitation of Mirahari Rao
and Si mhachalam The Privy Council in Mhabbat Ali Khan vs.

Muhamrad | br ahi m Khan and others, AIR 1929 PC 135, hel d that

the law presunes in favour of marriage and against concubi nage, when
a man and a worman have cohabited continuously for. a nunber of years.
This Court in Gokal Chand vs. Parvin Kumari Al R 1952 SC 231

hel d that continuous cohabitation of a nan and a wonan as husband

and wife and their treatment as such for a nunmber of years nay raise
the presunption of marriage. But the presunption which may be

drawn fromlong cohabitation is rebuttable, and if there are

ci rcunst ances whi ch weaken or destroy that presunption, the Court
cannot ignore them W nust say that on the evidence here, including
the docunentary evidence relied on by the H gh Court, the presunption
arising fromlong cohabitation of Murahari Rao and Si mhachal am of a
valid marriage between them gets strengthened and there is no nateria
ci rcunst ance which can be said to rebut such presunption arising from
| ong cohabitation. The arising of a presunption, though rebuttable, has
al so been noticed by this Court in S.P.S. Bal asubranmanyam vs.
Suruttayan Alias Andali padayachi and others., (1994) 1 SCC 460,

and in Ranganat h Parneshwar Panditrao Mali and anot her vs.

Eknat h Gaj anan Kul karni and anot her, (1996) 7 SCC 681. W may
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al so incidentally notice that even assunmng that there was any earlier
marri age between Si mhachal am the nother of the appellant and Ladda
Appal a Swany at a tinme when Simhachal am was al |l egedly ei ght years

old, the same also can be presuned to have been term nated especially
in the context of the subsequent |ong cohabitation of Murahari Rao and
Si mhachal am and t he evi dence on the side of the appellant herself that
the alleged nmarriage between Si mhachal am and Ladda Appal a Swany

was when Si nmhachal am was ei ght years old; that the said narriage was
never consummated and that Sinmhachal am had |eft Ladda Appal a

Swarnry inmedi ately after marriage and had never lived with him It is
undi sputed that divorce was pernmtted in the conmunity. In this
context the ratio of the decision in Raja Ramvs. Deepa Bai (1973

MPLJ 626) could be applied. Thus, on the whole, we agree with the
finding of the High Court that there was a valid marriage between
Murahari Rao and Si mhachal am the father and the nother of the

appel  ant and that the appellant was a |l egitinmte daughter of that union
7. Learned counsel for the appellant, in spite of her efforts, could
not show any serious flaw in the appreciation of evidence by the Hi gh
Court whil'e coming to the conclusion that there was a narri age

bet ween Miurahari ‘Rao and Si nmhachal am Learned counsel coul d not
successfully challenge the finding of the H gh Court that the appellant
could not prove that her nother Simhachal amwas earlier married to
Ladda Appal a Swany and that marri age was subsisting or that the

father of the appel l'ant Murahari Rao had earlier married Kal avat hi and
that marriage was subsi'sting. Learned counsel, no doubt, contended
that the appellant nust be treated to be an illegitinmte daughter of
Murahari Rao and Simhachalam and if so treated, the appellant could
be considered to be a person of the caste of her nother and so vi ewed,
could be considered to bel ong to Bhagatha Conmunity, a Schedul ed

Tri be. Learned counsel further contended that in any view, since the
appel l ant had married Appal a Raju, a person bel onging to the Bhagat ha
Conmuni ty, and she havi ng been brought up as a nmenber of the

Bhagat ha Community and accepted by that community as a nenber

thereof, her status as a menber of the Bhagatha Conmunity had to be
uphel d especially in the context of the certificate issued to her by the
concerned authority under the Andhra Pradesh (Schedul ed Castes,
Schedul ed Tribe and Backward C asses) Regul ation of /| ssue of

Conmunity Certificate Act, 1993.

8. El aborati ng her argunent, |earned counsel for the appellant
contended t hat even though the appellant was born-to Miurahari Rao, a
Sistu Karnam she was still being treated as a nenber of the Bhagatha
Conmunity to which her nother bel onged and that she had nmarried a
person bel ongi ng to the Bhagatha Comunity; that the Bhagat ha
Conmunity had al ways accepted her as belonging to that conmunity

and in such a situation, she nust be considered to belong to the
Bhagat ha Community, a Schedul ed Tri be and hence eligible to contest
froma constituency reserved for the Schedul ed Tri bes. ~That the
appel l ant had married Appal a Raju, her maternal uncle belonging to the
Bhagat ha Community, is not in dispute. But the claimof the appellant
that she was being brought up and was bei ng recognized as a nenber

bel ongi ng to the Bhagat ha Conmunity, cannot be accepted in the face

of the evidence discussed by the H gh Court including the docunentary
evidence relied on by it. The docunent Exh. 10 and the entry therein
marked as Exh. X-11 relating to the appellant, show her caste as Sistu
Karnam and not as Bhagatha. This entry was at an undi sputed point of
time. Moreover, the evidence also shows that she was al ways being
educated at Vi sakhapat nam and she was never living as a tribal in

Bhi mavaram vill age to which her mother’s famly belongs. There is no
reason for us to differ fromthe conclusion of the H gh Court on this
aspect. Faced with this position, |earned counsel for the appell ant
pi tched her case on the fact that the appellant had narried a person
bel ongi ng to a Schedul ed Tri be and had thereby acquired nmenbership

in that community and consequently, she nust be treated as a nmenber

of the Schedul ed Tribe. Learned counsel placed reliance on the
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decision of this Court in NE Horo vs. Snt. Jahan Ara Jai pal Singh ,
AR 1972 SC 1840, to contend that once a marriage of a nale

pertaining to a Scheduled Tribe with a female pertaining to a non
Schedul ed Tribe was approved or sanctioned by the concerned

Panchayat they became nmenbers of the conmunity and even if a

female is not a menber of a tribe by virtue of birth, but she had been
married to a tribal after due observance of all formalities and after
obtai ning the approval of the elders of the tribe, she would belong to
the tribal conmmunity to which her husband bel ongs on the anal ogy of

the wife taking the domicile of the husband. Learned counsel also
referred to the decision in Val samma Paul (Ms.) vs. Cochin

Uni versity and others, (1996) 3 SCC 545, in support, though the said
deci sion has been relied on by the High Court for negating the claimof
the appellant in that regard.

9. What is contended by |earned counsel for the appellant is that on
the marriage of the appellant with Appala Raju in the customary form
of the Bhagatha Comunity, the appellant had been recogni zed as a
nmenber of 't he Bhagatha Comunity and accepted as such by the

nmenbers of that community and consequently, the appellant nust be
taken to have acquired nmenbership of ‘the Bhagatha Comunity. First

of all, we nust point out that the H gh Court, in our view, has rightly
held that there was nothing to show that the marriage of the appellant
with Appala Raju took place in the customary node foll owed by the
Bhagat ha Community., On the other hand, as noticed by the Hi gh

Court, the avail abl e evidence tends to indicate that the narriage was
nore in the formfollowed by Sistu Karnans, the comunity to which

her father bel onged. = Secondly, as noticed by the H gh Court, there is
not hi ng to show t hat the appell ant was accepted by the Bhagat ha
Conmuni ty of Bhimavaramas a menber of that conmunity. As

di scussed by the Hi gh Court based on the evidence in the case, the

i ndi cation avail able was that the appellant hardly resided in

Bhi mavaram vi |l age to whi ch her maternal grand-father bel onged and
there was no occasion for that comunity to treat her as a menber of
that comunity. There is also nothing to show that the appell ant
followed the way of life of that comunity.

10. VWhat then renmains is the fact that the appellant though assigned
the caste of her father Miurahari Rao, nanely, the Sistu Karnam
comunity, had nmarried a tribal belonging to the Bhagat ha

Conmunity. On the basis of this marriage, it is argued that she nust be
taken to have acquired nmenbership in the community of her husband

and consequently treated as a nenber of that community. It is in that
context that the decision in Horo (supra) was relied on. ~ It is also
contended that the decision in Horo (supra)-related to an election

di spute and consequently, the ratio of that decision should govern the
present case. W have already indicated that there is nothing to show
that the marriage of the appellant with Appal a Raju was sanctioned or
approved by the el ders of the Bhagatha Comunity or the concerned
Panchayat or was in tribal formor that the fornalities attending such a
tribal marriage were observed and the marriage was perforned after
obt ai ni ng the approval of the elders of the tribe. Even ot herw se, we
have difficulty in accepting the position that a non-tribal who marries a
tribal could claim to contest a seat reserved for tribals. Article 332 of
the Constitution speaks of reservation of seats for Schedul ed Tribes in
Legi sl ative Assenblies. The object is clearly to give representation in
the legislature to Schedul ed Tri be candi dates, considered to be
deserving of such special protection. To pernmit a non-tribal under
cover of a marriage to contest such a seat would tend to defeat the very
obj ect of such a reservation. The decision of this Court in Val samm
Paul (Ms.) vs. Cochin University and others (supra), supports this

Vi ew. Neither the fact that a non-backward fenale nmarried a backward
mal e nor the fact that she was recogni zed by the comunity thereafter

as a menber of the backward community, was held to enabl e a non-
backward to claimreservation in terns of Articles 15(4) or 16(4) of the
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Constitution. Their Lordships after noticing Bhoobun Myyee v. Ram

Ki shore, (1865) 10 M A 279, and Lul | oobhoy Bappoobhoy

Cassi dass Mool chund v. Cassibai, (1879-80) 7 | A 212, held that a

worman on marriage beconmes a nmenber of the family of her husband

and thereby she becones a menber of the caste to which she has

noved. The caste rigidity breaks down and would stand as no

i npedi nrent to her becoming a nmenber of the famly to which the

husband bel ongs and to which she gets hersel f transpl ant ed.

Thereafter, this Court noticed that recognition by the community was

al so inmportant. Even then, this Court categorically laid down that the
recognition of a lady as a menber of a backward community in view of

her marriage would not be relevant for the purpose of entitlenment to
reservation under Article 16(4) of the Constitution for the reason that
she as a nenber of the forward caste, had an advantageous start in life
and a marriage with a nale belonging to a backward cl ass woul d not
entitle her to the facility of reservation given to a backward conmunity.
The High Court has applied this decision to a seat reserved in an
election in terns of Article 332 of the Constitution. W see no reason
why the principle relating to reservation under Articles 15(4) and 16(4)
| ai d down by this Court should not be extended to the constitutiona
reservation of a seat for a Scheduled Tribe in the House of the People
or under Article 332 in the Legislative Assenmbly. The said

reservations are also constitutional reservations intending to benefit the
really underprivileged and not those who conme to the class by way of
marriage. To the extent the decision in Horo (supra) can be said to run
counter to the above view, it cannot be accepted as correct. Even

ot herwi se, in the absence of evidence on the relevant aspects regarding
marriage in tribal formand acceptance by the comunity, the decision

in Horo (supra) cannot come to the rescue of the appellant. On a

consi deration of the relevant aspects, we are of the view that whether it
be a reservation under Articles 15(4) or 16(4) or 330 and 332, the said
reservation would benefit only those who belong to a Schedul ed Caste

or Schedul ed Tribe and not those who claimto acquire the status by
marriage, |like the appellant in this case. Thus, in our view, the H gh
Court was fully justified in comng to the conclusion that the appellant
could not claimthe right to contest a seat reserved for a Schedul ed
Tribe in terns of Article 332 of the Constitution of India nerely by
virtue of her marriage to a person belonging to a Schedul ed Tri be.

11. VWhat remains is the argunent based on the certificates

al | egedly issued under The Andhra Pradesh (Schedul ed Castes,

Schedul ed Tribes and Backward C asses) Regul ation of Issue of

Conmunity Certificate Act, 1993. The Hi gh Court has not accepted

the certificates as binding for the reason that the evidence showed that
the certificates were i ssued based on the influence exercised by the
appel l ant as a nenber of the Legislative Assenbly, one after another,

i mredi ately on an application being nade and wit hout any due or

proper enquiry. We are inpressed by the reasons given by the Hi gh

Court for not acting on these certificates. That apart, a reference to
Section 3 of the Act would indicate that a certificate thereunder, insofar
as it relates to elections, is confined inits validity to elections to |oca
authorities and co-operative institutions. |t does not enbrace an
election to the Legislative Assenbly or to the Parlianent.

Therefore, in any view of the matter, it cannot be said that the High
Court, exercising jurisdiction under The Representati on of The Peopl e

Act in an Election Petition is precluded fromgoing into the question of
status of a candi date or proceeding to make an i ndependent inquiry into
that question in spite of the production of a certificate under the Act.
At best, such a certificate could be used in evidence and its evidentiary
value will have to be assessed in the Ilight of the other evidence let inin
an Election Petition. Therefore, nothing turns on the factumof a
certificate being issued by the concerned authority under the Act of

1993. We are also satisfied as the H gh Court was satisfied, that no
proper inquiry preceded the issuance of such a certificate and such a
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certificate was issued nerely on the say so of the appellant. W have,
therefore, no hesitation in overruling this argunment raised on behal f of
the appel |l ant.

12. Before we part with this case, we wish to express our disnmay
at the extent to which a person could go to sustain her seat in the
| egi sl ature. The appel |l ant brands her five siblings and herself as
bast ards, and her nother a concubi ne. We desi st from maki ng any
further observations on this aspect.

13. On an anxi ous reconsideration of all rel evant aspects, we are
satisfied that the H gh Court was right in declaring the election of the
appel l ant to the concerned Legi sl ative Assenbly of Andhra Pradesh
invalid. W, therefore, confirmthat decision of the Hi gh Court and

di sm ss these appeals with costs.




