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In these appeal s by special |eave the appellant has inpugned the
j udgrment and order of ‘the High Court of Judicature at Bonbay dated July
27, 2004 in Wit Petition No.4261 of 1991. The High Court by its inpugned
j udgrment and order ‘'allowed the wit petition filed by the tenant-respondent
herein and di smi ssed the application for eviction filed by the appellant to
evict the respondent fromthe suit prenmises which is a flat |ocated at Bandra
inthe city of Mumbai. Wile doing so, the Hgh Court set aside the
appel | ate order of a bench of the Court of Small Causes, Minbai which had
hel d that the |andl ady \ 026 appellant herein'had established her case of bonafide
personal need of the suit premses. Having regard to the finding recorded by
the H gh Court it is not necessary to reproduce the facts of the case in detai
but to appreciate the findings of the Hi gh Court it is necessary to state the
facts as briefly as possible.

The appel | ant herein undoubtedly, is the owner of the suit prem ses.
She was residing in the suit premses till Decenber, 1971 when she suffered
serious burn injuries. In the unfortunate circunstances, since there was no
nmal e nenber residing with her, she noved to the prem ses owned by two of
her brothers nanely, father Lawence and M. Tito, which prenises are
known as Ashoka Apartnents. Till then she was residing with her nother
and her brother and two of her nephews and one niece. The brother being a
sailor, enployed in the Merchant Navy, was very oftenon the hi gh seas.
Her brother, father Lawence advi sed her that they should stay with himin
the Ashoka Apartments. At about that time, the respondent herein was in
need of accommobdati on since the prenises occupied by himhad col | apsed
and there was urgent need of acconmpdation for himand his famly
menbers which included two brothers, both of themlawers. Under these
ci rcunst ances, on 24th or 25th January, 1972 an agreenment was executed
bet ween the | andl ady and the respondent purporting to Iet out the prenises
on leave and |licence basis on nonthly fee of Rs.550/-. It is not disputed that
under the amended provisions of the Tenancy Act, such a |licencee has
acquired the status of a tenant.

Havi ng stayed with her brother for several years, the appellant
deci ded not to burden her brother any nore and to return to her own
prem ses along with the fanmly nenbers who were earlier residing with her
Accordingly, a notice terminating the tenancy was issued in the year 1979
and a suit for eviction followed in the year 1980. It is not necessary to refer
to other |egal proceedings relating to fixation of standard rent and eviction
claimed on the ground of default in paynment of rent. The case of the
appel l ant was that she had to | eave the suit premises in the circunstances
narrated above, and started living with her brother. However, she needed the
suit prenises for her own reasonabl e and bonafide need and al so for
accommodati ng her two nephews and her ni ece who always resided with




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

her. Her nephews and niece also required sufficient accommbdation to

pursue their studies. The acconmpdati on available in her brother’'s flat was
not only insufficient but also inconvenient. She did not want herself and her
nephews and ni ece to be a burden upon her brother, father Law ence who

was a research scholar, after enjoying his hospitality for a long tine during
her ailnment. She submitted that she did not own any other inmovable

property in Minbai nor did she have sufficient means to acquire or secure

any other suitable acconmodati on for herself.

The respondent contested the application for eviction and denied that
the appellant required the suit prem ses reasonably and bonafi de for her own
use and occupation along with her two nephews and her niece. It was
asserted that they had been residing with the appellant in the Ashoka
Apartnents with her brother, father Lawence who owned a big self-
contained flat which had sufficient accommpdati on to acconmodate all of
them There was denial of the fact that the appellant did not own any other
i movabl e property-in Munbai nor did she have sufficient means to acquire
or secure any other suitable acconmpdation for herself. 1t was al so asserted
that greater hardship would be caused to himif the decree for ejectnent was
passed.

The Trial Court franed several issues, the crucial issue being whether
the plaintiff failed to prove her bonafide reasonable need of suit prem ses for
her own use and accommodati on al ong with her two nephews and one ni ece.

The Trial Court found on the basis of material on record that the
appel | ant had been residing in the suit premses during the years 1966-68
and even thereafter. ' Therefore, the plea urged on behalf of the respondent
that she used to give the suit prem ses to various persons on | eave and
licence basis was rejected. The facts found by the Trial Court also disclosed
that soon after the appellant shifted to the apartnment of her brother, the
prem ses were given to the respondent on | eave and |icence basis. The
def endant was also in dire need of accommmpdati on since the prenises
occupi ed by him had col |l apsed. The Trial Court however, cane to the
concl usion that the appell ant had gone to reside in the Ashoka Apartments
with the intention not to cone backin near future, and with that intention to
give the prem ses on |l eave and licence basis to earn income therefrom On
the question of bonafide personal need, the Trial Court caneto the
concl usion that the appellant had clai ned possession of the suit premni ses on
the ground that the suit premi ses were reasonably and bonafi de required by
her and her nephews and ni ece who had grown up and required sufficient
accommodati on whi ch was not avail able in the Ashoka Apartnents and t hat
she did not want herself and her nephews and ni ece to be a burden on her
brother Lawence. The Trial Court observed that the appellant had nowhere
stated that she required the suit prem ses for her nephews and niece who had
to pursue their studies and vocation. The Trial Court noticed that the nother
of the appellant died during the pendency of the suit and her unmarried sister
also got married and was residing with her husband at Goa. Her niece al so
got married and was residing with her husband at Goa, while one of her
nephews Lino joined the Merchant Navy and the other Brian was studying
for his MB.B.S. Degree. The Trial Court considered the evidence in great
details and canme to the conclusion that since sone of the fanmly menbers
residing with the appellant started residing el sewhere after marriage or on
getting enployed, there was sufficient acconmodati on available in the
apartment of her brother Lawence which was a spaci ous apart nent
consi sting of three bed roons, a hall, kitchen etc.

The Trial Court further held that the appellant as well as her brother

Lawr ence had sufficient incone to nmaintain thenselves and, therefore, the
pl ea of the appellant that she did not want to burden her brother any nore
did not appear convincing. 1It, therefore, concluded that the accombdati on
in Ashoka Apartnents was sufficient for the appellant as well as others who
were residing with her. Her requirement of additional prenises therefore
could not be said to be reasonabl e and bonafi de.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

On such findings the Trial Court disnmssed the eviction petition. The
appel | ant preferred an appeal before the Appellate Bench of the Court of

Smal | Causes at Munmbai. On a consideration of the evidence on record the
Appel | ate Bench held that the appellant had made out a case of bonafide
personal need of the premi ses in question. It found that the appellant had not

| eft her own apartnent permanently w thout any intention of com ng back

The Trial Court was in error in holding that the appellant had | eft her
apartment once for all. In any event, this question was imuaterial to decide
the question of bonafide personal need. It considered the appellant’s plea
that she had lived with her brother for quite some tinme and she did not want
to stay there any longer. She therefore required her own prem ses for her
own occupation and her need could not be said to be unreasonable. Since

she had her own flat on the ground fl oor which suited her in her old age, and
she did not wish to burden her brother any nore, there was nothing
unreasonabl e in her wanting to reside in her own apartment rather than
continuing to reside in her brother’s apartnent where she had to nove under
conpel | i ng circunstances on account of serious burn injuries suffered by

her. Moreover, before the accident in which she had suffered burn injuries,
the appel l'ant ‘was residing in her owmn flat. The Appellate Bench took notice
of the fact brought on record that after filing of the suit the appellant was
detected to be suffering fromheart ail ment and, therefore, she would enjoy
staying in her own apartnent rather than staying with her brother. The
Appel | ate Bench further observed that even if the appellant’s sister and niece
got married and were residing at different places, and her nother had al so
died, that did not lead to the conclusion that the bonafi de personal need of
the appellant to reside in her own apartment did not survive. It nmay be that
the premi ses were no | onger required al so for providing accommbdation to

her sister, niece and nother, but her own need for the premn ses subsi sted.
The Appel | ate Bench also recorded a finding that respondent woul d not

suffer greater hardship than the appellant if he was evicted fromthe

prem ses in question.

On these findings the Appell ate Bench all owed the appeal hol di ng that
the appell ant had established her bonafide personal need for the prenmises in
guesti on.

The respondent preferred a wit petition before the H gh Court of

Judi cature at Bonbay which was ultinately allowed by the H gh Court by

its impugned judgment dated July 27, 2004. After briefly noticing the facts
of the case the Hi gh Court accepted the finding of the Appell'ate Bench that
the appellant had not left the prem ses with the intention of staying with her
br ot her permanently. The High Court al so accepted the finding of fact
recorded by the First Appellate Court that the appellant had no share in the
flat in Ashoka Apartnments and, therefore had no right to-stay therein
However, the High Court was inpressed by the subsequent events which

were brought to its notice by a civil application filed by the respondent. The
subsequent events which inpressed the H gh Court were that the appellant’s
not her had died in the year 1976 and her sister-in-law had also died in the
year 1982. Her brother was residing permanently in Goa to | ook after the
ancestral famly property. O the three children of her brother, a son Lino
had died during the pendency of the Wit Petition while his daughter had got
married and was residing permanently at Goa. Another son of her brother
nanely, Brian had settled in U S. A as a nedical practitioner. The appell ant
denied that Dr. Brian had mgrated to U S. A permanently. The | earned

Judge held that apart fromthe appellant and Dr. Brian all the others who
were earlier residing with the appellant had either expired or had settled
down el sewhere and therefore the need of the other famly nmenbers did not
survi ve. The appellant’s brother Lawence had al so died. The H gh Court
concl uded that Law ence being a bachel or, the appellant has also inherited a
share in his flat at Ashoka Apartments and t hus becane a co-owner having a
right to reside in the flat in Ashoka Apartnents. Her brother Tito no doubt
was al so a co-owner of the premi ses since he owed the prenises jointly

with her late brother Lawence. In view of the fact that she as a co-owner
had a right to reside in the prem ses, her need of her own apartnment did not
survive. The H gh Court, therefore, concluded that in the changed
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ci rcunst ances and subsequent events which happened during the pendency

of the Wit Petition before the High Court, the need of the appellant did not
survive and, therefore the decree passed by the Appellate Court deserved to
be set aside. Accordingly, the Wit Petition was allowed and the eviction
petition was rejected.

Havi ng noticed the evidence on record and the findings recorded by
the Courts bel ow we have conme to the conclusion that this appeal nust be
al lowed. The finding of bonafide personal need recorded by the Appellate
Court is a finding of fact based on the evidence on record. W have
consi dered the evidence on record and we find that the finding recorded by
the Appellate Court did not deserve to be set aside. |In fact, the Hi gh Court
al so was of the same view, but in the changed circunstances having regard
to the events that took place during the pendency of the Wit Petition, the
Hi gh Court interfered with the order of the Appellate Court. W hold that
the High Court was not justified in doing so. |t cannot be |ost sight of that
the prenises whichthe appellant required for her personal bonafide need
bel onged to her.~ She was residing in those premises with other famly
nmenbers for many years. Unfortunately, she suffered an accident and in the
absence of any other grown up nmale nenber in the famly she was
per suaded by her brother Lawence to cone and reside in his apartnent
whi ch was one of the flats inthe Ashoka Apartnment and whi ch was owned
by himand his brother Tito: After residing there for several years, the
appel l ant felt that she should not burden her brother any nore and, therefore
wanted to shift to her own accomobdati on which was then in occupation of
the respondent. The Trial Court nmade nmuch of the fact that the appellant
had al so pl eaded her bonafide need of provi ding acconmbpdati on to other
menbers of the family. While doing so the Triial Court conpletely |ost sight
of the fact that apart fromthe requirement of other menbers of the famly,
the appell ant al so required the prem ses for her own acconmpbdati on. Thus,
even if the other menbers of the family no | onger required the prem ses, the
requi rement of the appellant survived. She had every right to occupy her
own prenmi ses and she could not be told that she should share
accommodation with her brother in another apartnent.

The High Court was in error in holding that since the appell ant

became a co-owner of the prem ses upon the death of 'her brother Law ence,

she had a right to reside in those prem ses and, therefore, her need for the
prem ses owned by her exclusively did not subsist. The appellant has

brought to our notice the fact that in Septenber 2003, the appellant and her
sister gave their consent for the transfer of the flat in Ashoka Apartments in
the nane of Tito their brother, who was a co-owner of the flat along with her
| ate brother Lawence. Even if we ignore this fact, one cannot conpel the
owner of the premi ses which exclusively belongs to her to share
accommodation with a co-owner of hers in another premises. The appellant
bei ng the owner of the suit preni ses, her need bei ng bonafi de and

reasonable, it would be unfair to conpel her to share the accompdation in
another premses with its co-owner. W nust therefore hold that the High
Court was in error in comng to the conclusion that the bonafide persona
need of the appellant did not subsist.

We, therefore, set aside the inpugned judgnent and order of the High
Court and restore that of the Appellate Bench of the Court of 'Small Causes,
Munbai dated June 14, 1991 allowi ng the Eviction Petition and directing the
respondent to deliver/ vacant possession of the suit premises to the appellant.
These appeal s are accordingly allowed with costs.




