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In this appeal by special |eave the plaintiffs are the appellants.

Their suit against original defendant nos. 1 to 9 was decreed for the
sum of Rs. 8,92,815.14 by the Third Joint Cvil Judge (Seni or

Di vision), Nagpur in Civil Suit No.52 of 1980. On appeal by origina
defendants 1 to 3, the High Court in First Appeal No.35 of 1988 by its
i mpugned judgment and order of April 10, 1992 all owed the appea

and di sm ssed the suit holding that in view of the provisions of
Section 69(2) of the Indian Patnership Act (hereinafter referred to as
the "Act’), the suit was not maintainable, the plaintiff being an
unregi stered firm

The facts of the case are notin dispute and they will be briefly
noticed. Plaintiff No.1, Pursushottam carried on business as whol e-
sal e paper merchant in the nanme and style of "D nesh Paper Mart" as
the sole proprietor of the concern.  During this period he supplied
goods to the defendant firmnanely \026 Shivraj Fine Arts Litho Wrks,

a firmregistered under the Partnership Act. Defendants 2 to 9 were

the partners of the said firm In the year 1974, Special Civil Suit No.9
of 1974 was filed for dissolution of the defendant partnership firm and
for rendering of accounts. During the pendency of the suit a receiver
was appointed initially to take possession of the properties of the firm
and to run the business of the firm Later joint receivers were
appointed, and it is not in dispute that at the relevant tine defendant
No. 2 and defendant No.12 were in managenent-of the aforesaid

regi stered firm\026 respondent No.1 herein as joint receivers.

The af oresai d Purushottam had busi ness dealings with the
respondent No.1 \026 firm Goods were supplied and paynents nade
fromtinme to time. It is not in dispute that the anpunts due and
payabl e to the plaintiff No.1, Purushottamwere fully paid up as on
March 20, 1974, that is, before the date of appointment of Receiver.
Even after appointnent of the Receiver, successive Receivers
purchased goods from Plaintiff No.1, Purushottam herein for-the
busi ness of respondent No.1 \026 firm A khata was nai ntai ned by
plaintiff No.1 \026 Purushottamin which paynents nade were duly
entered, and at the end of the year the anount outstanding as on
Decermber 31, was carried forward to the next year. The defendant
firmacknow edged their liability to pay the anmount entered in the
khata by maki ng an endorsenent in the khata. As at the end of the
financial year 1979 a sum of Rs.6,22,713.06 was the bal ance due from
the defendant firmto plaintiff Purushottam The plaintiff was al so
entitled to interest at the agreed rate of 18% per annum on the bal ance
out standi ng for nmore than seven days.
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Wth effect fromJanuary 1, 1980 the proprietary \026 firm of
Purushottam (Plaintiff No.1l) was taken over by a partnership of which
plaintiff Purushottamwas also a partner. The said partnership firm
took over all the assets and liabilities of "Dinesh Paper Mart" and
continued their business in the same name. Though the said
partnership firmcame into existence on January 1, 1980, an
application for registration of the firmunder the Act was nade on
January 14, 1980. While the said application was pending, the instant
suit was filed on March 31, 1980. Later, on Novenber 29, 1980, the
Plaintiff No.2 \026 firmwas granted registration under the Act. It would
thus appear that though the newy constituted partnership firm had
applied for registration on January 14, 1980, on the date on which the
suit was filed, that is on March 31, 1980, it was an unregistered firm
and registration was granted |l ater on Novenber 29, 1980. This
therefore, gave rise tothe objection urged on behalf of the defendants
relying on Section 69(2) of the Act that the suit by an unregistered
firmwas not maintainable to enforce a right arising froma contract.

The High Court took the view relying upon authorities that the
suit was barred by Section 69(2) of the Act, and even if registration
was subsequently granted, that woul d not cure the defect. Repelling
the argument that in any event Plaintiff No.1, the erstwhile proprietor
may be entitled to enforce his claim the Court held that once he had
transferred his rights to the partnership which took over all the rights
and liabilities of 'the proprietary concern, he lost his exclusive right to
recover the anount since that had becone an asset of the partnership
firmover which he as a partner had no exclusive right. He, therefore,
di d not have any enforceabl e subsisting claimafter the partnership
canme into existence, and, therefore, no relief could be granted to him
in his personal capacity as erstwhile proprietor of the concern

Shri V. A Mohta, Sr. Advocate, appearing on behalf of the
appel | ants before us advanced three nain subnissions.. Firstly, he
submitted that once registration is granted, even though after the filing
of the suit, the suit should be held to be maintainable as fromthe date
on which registration is granted subject to the law of Iimtation
Secondly, he subnmitted that Plaintiff No.l1l, Purushottamin his
personal capacity could sue the respondent firmfor the anpbunt in
question, if the firmof which he was a partner was for reason of non-
registration unable to nmaintain a suit. Lastly, he subnitted that
Section 69(2) of the Act is not attracted to a case where the contract in
question is not with the unregistered firmand for this he relied on the
judgrment of this Court in Haldiram Bhujiawal a and Anr. Vs. Anand
Kumar Deepak Kumar and Anr. : (2000) 3 SCC 250.

In Ms. Shreeram Fi nance Corporation Vs. Yasin Khan and

O's. (1989) 3 SCC 476; it was held by this Court that a suit filed by
the existing partners of the firmafter reconstitution was not

mai ntai nable if the newy added partners were not shown as partners

in the Register of Firms under the Act. |In that case the suit was filed
in the name of the current partners as on the date of the suit, whose
nanes were not shown as partners in the Register of Firns maintained
under the Act. It is no doubt true that in the aforesaid deci'sion the bar
was attracted not on account of non-registration of a partnership firm
but on account of the fact that the persons suing had not been shown

in the Register of Firms as partners of the firm Counsel for the
respondent submitted that Section 69(2) of the Act is mandatory and

unl ess the conditions specified therein are fulfilled, a suit by a
partnership Firmwill be hit by the bar contained in that provision

The question as to whether the subsequent registration of the
firmwould cure the initial defect in the filing of the suit arose for
consideration in D.D. A Vs. Kochhar Construction Wrk and Anr.

(1998) 8 SCC 559. This Court held that in view of the clear provision
of the Act it was not possible to subscribe to the view that subsequent
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registration of the firmmay cure the initial defect, because the
proceedi ngs were ab initio defective as they could not have been
instituted since the firmin whose nane the proceedi ngs were
instituted was not a registered firmon the date of the institution of the
proceedi ngs. This Court also noticed the difference of opinion
amongst the Hi gh Courts and concl uded thus: -

"Counsel for the respondents, however, invited our

attention to two deci sions which take a view that

subsequent registration of the firmcan cure the initia

defect provided the registration is before the period of
[imtation has run out. CQur attention was drawn to

M S. A. Subramani a Mudaliar Vs. East Asiatic Co.

Ltd. and Atmuri Mahal akshm Vs. Jagadeesh Traders.

However, the Hi gh Court of Patna in Laduram

Sagarmal Vs. Januna Prasad Chaudhuri and the

H gh Court of Madras in T. Savariraj Pillai Vs. RS. S

Vastrad & Co. takea contrary view and hold that the

suit is inconpetent ab initio. W have considered

these deci'sions, but in the light of the plain | anguage

of Section 69 of the Partnership Act read with Section

20 of the Arbitration Act and in view of the decision

of this Court reported in Shreeram Fi nance Corpn

We are clearly of the opinion that proceedi ngs under

Section 20 of the Arbitration Act were ab initio

defective since the firmwas not registered and the

subsequent registratiion of the firmcannot cure that

def ect"”.

The sane view was also reiterated in U P. State Sugar Corporation
Ltd. Vs. Jain Construction Co. And Anr. (2004) 7 SCC 332.

These deci sions squarely answer the first subm ssion of Shr
V. A. Mohta. The subni ssion nust therefore be rejected.

The second subm ssion urged on behalf of the appellants is al so
squarely answered by a judgment of this Court reported in Addank
Nar ayanappa and Anr. Vs. Bhaskara Krishnappa (D) & Os., (1966)
3 SCR 400 This Court hel d:

"It seens to us that | ooking to the schene of the

I ndi an Act no other view can reasonably be taken

The whol e concept of partnership is to enbark upon a
joint venture and for that purpose to bring in as capital
noney or even property including i nmovabl e

property. Once that is done whatever is brought in

woul d cease to be the exclusive property of the person
who brought it in. It would be the trading asset of the
partnership in which all the partners would have

interest in proportion to their share in the joint venture
of the business of partnership. The person who

brought it in would, therefore, not be able to claimor
exerci se any exclusive right over any property which

he has brought in, nmuch [ ess over any other

partnership property. He would not be able to exercise
this right even to the extent of his share in the

busi ness of the partnership. As already stated, his

right during the subsistence of the partnership is to get
his share of profits fromtine to tine as may be

agreed upon anmong the partners and after the

di ssolution of the partnership or with his retirenent
frompartnership of the value of his share in the net
partnership assets as on the date of dissolution or
retirement after a deduction of liabilities and prior
charges."

The High Court has, therefore, rightly held that the partnership
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havi ng cone into existence of which Plaintiff No.1 was a partner, and

he having transferred to the said partnership all his assets and
liabilities of his proprietary concern, he had no subsisting exclusive
right to enforce the liability against the defendants since such rights as
he had as the proprietor vested in the partnership. He could not
therefore either file a suit or claimany relief in the suit filed by the
partnership asserting his right as the erstwhile proprietor. The second
subm ssion also fails.

This brings us to a consideration of the third subnmission that the

bar in Section 69(2) of the Act is not attracted to a suit in which the
contract in question is not with the unregistered firmwhich is the
plaintiff. Counsel placed considerable reliance on the judgnent of
this Court in Haldiram Bhujiawala and Anr. (supra), and subnitted

that the principles laid down therein applied to his case with full force.
On the other hand, the respondents insist that the case is clearly

di stingui shable onfacts, and in any case the observations relied upon
by the appellants do not constitute the ratio, as it was wholly
unnecessary to go into the question which did not fall for

consi deration after the first question was answered in favour of the
appel | ants.

It therefore becones necessary for us to notice the relevant facts
of the case, the questions that fell for consideration, and the principles
[ aid down therein.

The plaintiffs in the suit were the sons of Mol chand, the first
plaintiff being the partnership firmof which three of his sons were
partners, and the second plaintiff being his fourth son. Their case was
that the partnership of which their |ate father Mol chand was a partner
was the duly registered proprietor of the tradenmark Hal di ram
Bhuj i awal a. On dissolution of the firmon 16.11.1974 in terns of the
deed of dissolution, Mol chand becane the sole proprietor of the
trademark for the whol e country except State of West Bengal. Snt

Kam a Devi, another partner, who was the wife of R L. Aggarwal a

br ot her of Mool chand, was gi ven ownership of the trademark rights

for West Bengal. Upon the death of Mol chand in 1985 his four sons

got thensel ves recorded as joint proprietors of the trademark.. Three
of themformed a partnership in the year 1983 -and were running a

shop in Chandni Chowk, Del hi.

In the neantinme on 10.10.1977 R L. Aggarwal and his son

applied in Calcutta for registration of the sane trademark in their

name claimng to be full owners of the tradenmark, w thout disclosing
the dissolution deed of 16.11.1974. In these circunstances a suit was
filed by the partnership firmwith three of the sons of Mdol chand as
partners thereof being the first plaintiff. The second plaintiff in the
suit was the fourth son of Molchand. They clained the relief of

i njunction restraining the defendants fromusing the said trademark,
danages, and for destruction of the naterial etc. “The defendants filed
an application under Order 7, Rule 11, CPC for sunmary dism ssal of

the suit since Plaintiff No.1 partnership firmwas not a registered
partnership firmon the date of the filing of the suit. ~The Trial Court
di sm ssed the application and so did the appellate bench of the H gh
Court of Delhi. The defendants appealed to this Court by Specia

Leave.

Two questions were franmed which arose for consideration.
"(i) \Whether Section 69(2) bars a suit by a firm

not registered on the date of suit where pernanent

i njunction and damages are clained in respect of
trademark as a statutory right or by invoking comon

| aw principles applicable to a passing-off action?
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(ii) Whether the words "arising froma

contract” in Section 69(2) refer only to a situation
where an unregistered firmis enforcing a right arising
froma contract entered into by the firmwith the

def endant during the course of its business or whether
the bar under Section 69(2) can be extended to any
contract referred to in the plaint unconnected with the
def endant, as the source of title to the suit property?"

The first question was answered relying upon the law | aid down

by this Court in Raptakos Brett & Co. Ltd. Vs. Ganesh Property

(1998) 7 SCC 184 that the bar in Section 69(2) of the Act did not
operate to bar a suit by an unregistered firm seeking enforcenment of a
statutory right or a common lawright. It was held that a passing off
action being a common | aw action based on tort, and not on contract,
Section 69(2) did not apply. The reliefs of permanent injunction and
damages were cl ainmed on the basis of infringenment of registered
trademark. Thus the suit was held to be one based on statutory right
under the Trade Marks Act, and therefore not barred by Section 69(2).

Counsel for the respondents contended before us that having
answered the first questionin favour of the plaintiffs, it was wholly
unnecessary for the disposal of the appeal to consider the second
question fornulated by this Court. Therefore, any observation made
or principle enunciated, in relation to the second question was at best
obiter, and not a binding precedent.

W shal |l assune in favour of the respondents that the
observati ons nmade and principleslaid dowmn are obiter and therefore
not a bind precedent. Even so that does not preclude this Court from
appreciating the reasons given for the principles laid down, and if the
reasoni ng appears to this Court to be cogent, and nerit acceptance, the
same may be accepted by this Court as its own and applied to the case
before it.

In Hal diram Bhujiawal a and Anr. (supra) this Court noticed the
recomendati ons nmade by the Special Cormittee in its report which
was considered by the | egislature while enacting the Partnership Act,
1932. The Conmittee recommended that registration of firns be
made optional as it considered naking registration conmpul sory too
drastic for a beginning in India. It was proposed that registration
should lie entirely with the discretion of the firmor partner concerned,
but any firmwhich was not registered will be unable to enforce its
claimagainst third parties in the civil court; and any partner who is
not registered will be unable to enforce his clains either against third
parties or against fellow partners. Paragraphs 18 and 19 of the Report
reads as follows :-

"18. Once registration has been effected the statenent
recorded in the register regarding the constitution of
the firmw Il be conclusive proof of the facts therein
cont ai ned agai nst the partners maki ng them and no
partner whose nane is on the register will be
permtted to deny that he is a partner V026 with certain
natural and proper exceptions which will be indicated
later. This should afford a strong protection to
persons dealing with firms agai nst fal se denials of
partnership and the evasion of liability by the
substantial menbers of a firm

19. \005\0050n the other hand, a third party who deal s
with a firmand knows that a new partner has been

i ntroduced can either make registration of the new
partner a condition for further dealings, or content
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hinself with the certain security of the other partners
and the chance of proving by other evidence, the
partnership of the new but unregi stered partner. A
third party who deals with a firmw thout know ng of
the addition of a new partner counts on the credit of
the old partners only and will not be prejudiced by the
failure of the new partner to register”.

It would thus appear that registration of a firmwas conceived as
a protection to third parties dealing with a partnership firm
Regi stration ensured the certainty of existence of the firmand its
nmenbership, so that later an unsuspecting third party contracting with
the firmmay not run the risk of being defeated on discovery that
neither the partnership firmnor its partners existed in fact. On the
ot her hand, an unregistered firmcould not bring a suit for enforcing
its right arising froma contract.

In Raptakos Brett & Co. Ltd. (Supra) this court after noticing
Section 69 of the Act observed

"A nmere | ook at the aforesaid provision shows that the
suit filed by an unregistered firmagainst a third party
for enforcenent of any right arising froma contract

with such a third party would be barred at its very
inception. To attract the aforesaid bar to the suit, the
foll owi ng conditions nust be satisfied:

(i) That the plaintiff-partnership firmon the
date of the suit nust not be registered under the
provi sions of the Partnershi p Act and consequently or
even ot herw se, the persons suing are not shown in the
Regi ster of Firms as partners of the firm on the date
of the suit.

(ii) Such unregistered firmor the partners
nmentioned in the sub-section nust ‘be suing the
defendant-third party.

(iii) Such a suit nust be for enforcement of a
right arising froma contract of the firmw th such a
third party".

Rel yi ng upon the aforesaid analysis this Court in Haldiram
Bhujiawal a and Anr. (supra) held that the contract contenpl ated by
Section 69 of the Act is the contract entered into by the firmwth the
third party defendant. The contract by the unregistered firmreferred
to in Section 69(2) nmust not only be one entered into by the firmwth
a third party defendant, but nust al so be one entered into by the
plaintiff firmin the course of the business dealings of the plaintiff
firmw th such third party defendant.

Wth respect, we find ourselves in conplete agreenent wi th the
principles enunciated in Hal diram Bhujiawal a and Anr. (supra).
Havi ng regard to the purpose Section 69(2) seeks to achieve and the
i nterest sought to be protected, the bar nust apply to a suit for
enforcenent of right arising froma contract entered into by the
unregistered firmwith a third party in the course of business dealings
with such third party. If the right sought to be enforced does not arise
froma contract to which the unregistered firmis a party, or is not
entered into in connection with the business of the unregistered firm
with a third party, the bar of Section 69(2) will not apply.

In the instant case the contract was entered into with the
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respondent firmby the erstwhile proprietor of the concern nanely
Purushottam The partnership firmcane into existence later. The
amount clainmed in the suit were due to the proprietor Purushottam

who carried on his proprietary business in the name and style of

"Di nesh Paper Mart". \When he entered into partnership with others,

he contributed to the partnership by way of his contribution to the
capital, all the assets and liabilities of his erstwhile proprietary
concern. Thus, though the partnership firm which was unregistered,
becanme entitled to enforce the contractual obligation of the defendant
firmwhich it owed to Purushottam the contract was not one entered
into by the unregistered firmwith a third party, nor was it one entered
into by the unregistered firmin the course of its business dealings
with the defendants. So viewed, the bar of Section 69(2) cannot apply
to the suit filed by the Plaintiff \026 appellants.

We, therefore, allowthis appeal with costs and set aside the

i mpugned judgnment and decree of-the H gh Court and restore that of
the Third Joint Civil Judge (Senior Division) Nagpur, in Cvil Suit
No. 52 of 1980 dated 29. 4. 1987.




