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PETI TI ONER
SARVI NDER SI NGH

Vs.

RESPONDENT:
DALI P SI NGH & CRS

DATE OF JUDGVENT: 02/ 08/ 1996

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
1996 SCALE (6)59

ACT:
HEADNOTE:
JUDGVENT:
THE 2ND DAY OF AUGUST, 1996
Present:
Hon’ bl e M. Justice K Ramaswany
Hon’ bl e M. Justice G B. Pattanaik
R K. Kapoor, P. Ver ma, S. K Srivastava B. R Kapoor and
S.C Patel, Advs. for the appellant
Ms. Rekha Palli, Adv. for the Respondents.
ORDER
Sar vi nder Si ngh
V.
Dalip Singh & Os.
ORDER

Leave granted.

W have heard | earned counsel on both sides.

The admitted facts are that the appellant filed suit
Case No. 253-1 before the Sub-Judge, Ferozepur for
declaration that he is the owner of the property on the
basis of a registered WII dated My 26, 1952 executed by
his mother Snt. Hira Devi and that a declaration to that
effect was already given by the civil Court in another
decree dated March 29, 1974. He filed an application under
Oder 39, Rule 11 CPC for ad interiminjunction to-restrain
the defendants frominterfering with his possession and
enjoyment of the plaint schedule property situated in
vill age Dabbla Kalan Tehsil Fazilka. The interiminjunction
was granted on June 14, 1991 whi ch subsequently cane to be
vacated on Decenber 2, 1991. It would appear that the
def endants alienated the self-sane |ands by registered sale
deeds dated Decemnber 2, 1991 and Decenber 12, 1991 in favour
of the respondents before this Court. On the basis thereof,
they sought to cone on record as defendants under Order 1
Rule 10, CPC. The trial Court dismssed the application
hol ding that they were neither necessary nor proper parties
to the suit. On revision, the H gh Court in the inpugned
order in C R No.323/93, dated May 13, 1993 directed
i mpl eadnent of the respondents as party defendants to the
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suit. Thus this appeal by special |eave.

Shri  Kapoor, | earned counsel for the appellant,
contended that the claimfor declaration of title is founded
upon the registered will executed by his nother dated My

26, 1952 which was wupheld in an earlier suit in which the
decl aration and possession was granted and in furtherance
thereof the appellant renmained in possession. His nother
Hra Devi |left behind himand three sisters and one of the
sisters is Rajender Kaur whose sons are the defendants in
the suit. The second suit cane to be filed when his
possessi on was sought to be interdicted asserting their
right to the property through their nother. Pending suit,
when they had alienated the property to the respondents. It
is hit by the doctrine of Iis pendens under section 52 of
the Transfer of Property Act. The respondents are neither
necessary nor proper parties. In support thereof, he placed
reliance on the judgnent of this Court in New Redbank Tea
Co. Pvt. Ltd. vi KunkumMttal & Os. [(1994) 1 SCC 402].
Ms. Rekha Palli, learned <counsel for the respondent
contended that the declaration sought is in respect of
i movabl e property. Having purchased the property, though
pending suit, they are proper parties for defending the
title of their predecessor in interest. Therefore, the Hi gh
Court was right in~ bringing them on record under Oder 1
Rule 10 CPC. The /placed reliance on the judgnent of this
Court in Ranesh H Kundanmal v. Muinicipal Corporation of
Greater Bonbay [(1992) 2 SCC 524]. ~The ratio in either of
the cases has no ‘application to the facts in this case.
Therefore, it is not necessary to refer to themin extenso.
Having regard to the respective contentions, the
guestion that arises for consideration is: ~whether the
respondents are necessary or proper parties to the suit? It
cannot be disputed that the foundation for the exclusive
right, title and interest in the property, the '@ subject
matter of the suit, is founded upon the registered WII
executed by Hra Devi, the nother of the appellant as on My
26, 1952. The trial ~court noted( that in a suit filed on a
previ ous occasion by the appellant, the will was proponded
as basis for an exclusive right, title and interest in the
said property. He inpleaded Rajender Kaur,  one of the

daughters of Hira Devi, to the suit-along wth tw other
sisters and suit came to be decreed by the trial Court on
March 29, 1974. The decree becane final. In view of those

facts, the necessary conclusion that can be deduced is that
the foundation for the relief of declaration in the second
suit is the registered WII| executed by Hira Devi in favour
of the appel l ant on May 26, 1952. The respondents
i ndi sputably cannot challenge the legality or the validity
of the wll executed and registered by Hira Devi. on May 26,
1952. Though it may be open to the |egal heirs of Rajender
Kaur, who was a party to the earlier suit, to resist the
claimon any legally available to tenable grounds, | those
grounds are not available to the respondents. Under those
ci rcunmst ances, the respondents cannot, by any stretch  of
i magi nation, be said to be either necessary or proper
parties to the suit. A necessary party is one whose presence
is absolutely necessary and wi thout whose presence the issue
cannot effectually and conpletely be adjudicated upon and
deci ded between the parties. A proper party is one whose
presence would be necessary to effectually and conpletely
adj udi cate upon the disputes. In either case the respondents
cannot be said to be either necessary or proper parties to
the suit in which the primary relief was found on the basis
of the registered WIl executed by the appellant’s nother,
Smt. Hyra Devi. Mreover, adnittedly the respondents cl ai med
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right, title and interest pursuant to the registered sale
deeds said to have been executed by the defendants-heirs of
Raj ender Kaur on Decenber 2, 1991 3nd Decenber 12, 1991
pendi ng suit.

Section 52 of the Transfer of Property Act envisages
that "during the pendency in any Court having authority
within the limts of India of any suit or proceedi ng which
is not collusive and in which any right to inmnovable
property is directly and specifically in question, the
property cannot be transferred or otherwise dealt with by
any party to the suit or proceeding so as to affect the
right of any other party thereto under the decree or order
whi ch may be nmade therein, except under the authority of the
court and on such ternms as it nay inpose. " It would,
therefore, be clear that the defendants in the suit were
prohi bited by operation of Section 52 to deal wth the
property and coul d not transfer-or otherwi se deal with it in
any way affecting the rights of the appellant except with
the order or authority of the Court. Adnmittedly, the
authority or order of the Court had not been obtained for
alienation of ~those properties.” Therefore, the alienation
obviously would be hit ~by the doctrine of |I|ie pendens by
operation of Section52. Under these circunstances, the
respondents cannot ~be considered to be either necessary or
proper parties to the suit.

The appeal s accordingly allowed and the petition
under Order 1, Rule 10, CPC stands-dism ssed, but in the
ci rcunst ances without costs




