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ACT:
Crimnal Law Public servant receiving bribe-Ilnvestigation by
officer below rank of Deputy Superintendent of Police-
Perm ssion to investigate granted by Magistrate-Oder not
di scl osing material before Mgistrate nor di'scl osi ng reasons
for order-Permssion, if invalid-Investigation, scope of-
Prevention of Corruption Act, 1947 (2 of 1947). s. 5A-Code
of Crimnal Procedure, 1898 (Act 5 of 1898), s. 4(1).

HEADNOTE

Section 5A of the Prevention of Corruption Act, 1947, pro-

vided: " No police officer belowthe rank of  a deputy

Superintendent shall investigate any offence punishable

under s. 161, s. 165 or s. 165A of the Indian Penal Code or
under s. 5(2) of the Act without the order of a nmmgistrate
of the first class ............ "

(1) (1880) L.R 7 I.A 107.
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On January 11, 1955, B, the manager of a conmpany, gave
information to the Sub-Inspector of Police, Special Police
Establi shment, that the respondent, an Assistant Station
Master, was demanding a bribe for sending the goods
bel onging to the conmpany by rail. The Sub-Inspector, after
assisting B to trap the respondent, cane on the scene,
guestioned the latter, searched his person and recovered the
mar ked notes and other articles fromhim The Sub-Inspector
filed an application before the District Magistrate, stating
that he had been deputed to investigate the case and the
perm ssion mght be given to himto do so under s. 5A of the
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Act . On the application the Magi strate passed the order
"perm ssion given." Neither the application nor the order
made thereon disclosed that any material was placed before
the Magistrate on the basis of which he gave perm ssion. A
charge-sheet was filed before the Special judge. The
respondent filed objections questioning, inter alia, the
validity of the Magistrate giving permission to the Sub-
Inspector to nmake the investigation. The Special |judge
di sal l owed the objection. On revision, the H gh Court set
aside the order of the Special judge with a direction that "
in order to rectify the defects and cure the illegality " he
shoul d order the Deputy Superintendent of Police to carry on
the investigation hinself while the case remmi ned pendi ng on
his file. The State preferred an appeal against the order
of the Hi gh Court by special |eave: -

Held, that the statutory safeguards under S. 5A of the
Preventi on of Corruption Act must strictly be conplied wth
for they were conceived in public interest and were provided
as a guarantee against frivolous and vexatious prosecutions.
A Magistrate cannot surrender his discretion to a police
of ficer, but must exercise it having regard to the relevant
material nmade available to himat the stage of granting
per m ssi on. He nust also be satisfied that there is
sufficient reason owing to the exi genci es of the
admi ni strative conveni ence to entrust a subordinate officer
with the investigation.

Were an of ficer other than the designated officer seeks to
make an investigation, he should get order of a Magistrate
enpowering himto do so before he proceeds to investigate,
and it is desirable that the order giving the permssion
should ordinarily on the face of it disclose the reasons for
gi vi ng perni ssion.

Where objection is taken by the accused that the order
giving permission was invalid, the prosecution, at the
earliest opportunity, nust adduce evidence to support the
contention that the Magistrate gave the permssion only
after having satisfied hinself on'the advisability of doing
so on the material placed before him

H. N. Rishbud & Inder Singh v. State of Delhi, [1955] 1
S.C.R 1150 and Vi swabhusan Nai k v. The State of ~Oissa,
[1955] 1 S.C.R 92, relied on.
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Hel d, further, that an investigation starts after the police
officer receives information in regard to an offence, -and
that as wunder s. 5 O the Act attenpt to obtain from any
person any gratificationis in itself an offence, any steps
taken by the Sub-Inspector after the informati on-was given
to himanounted to investigation

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 141 of
1958.

Appeal by special |eave fromthe judgnent and order dated
Novermber 28, 1957, of the Madhya Pradesh H gh Court in
Criminal Revision No. 78 of 1957, arising out of the
judgrment and order dated August 21, 1957, of the Court of
Speci al Judge at Gmalior in File No. 2/57 Special Case.

G C Mathur and R H. Dhebar, for the appellant.

The respondent did not appear.

1959. February 3. The Judgnent of the Court was delivered
by

SUBBA RAO, J.-This is an appeal by special |eave against
the, Judgment of the H gh Court of Mdhya Pradesh at
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Jabal pur directing the Special Judge, Indore, to order the
Deput y Super i nt endent of Police to carry on t he
investigation afresh. The facts are sinple.

One Shri Mhinder Nath Bhalla was the nmanager of Daisy
Sewing Machine Co. Ltd., Bhopal. On January 11, 1955,
between 12 and 1 p. m, he contacted the Sub-Inspector of
Pol i ce, Special Police Establishnment, Gaalior, and gave him
the follow ng information: The conpany had opened their
stall in the Gwalior Mela and he (Shri Bhalla) had to
book enpty wooden cases of machi ne and nmachi ne parts from

Gnalior Mela, to Now Del hi. Wen lie went to the station to
enquire for booking the said cases, the Station Master
demanded annas ten for each case as illegal gratification

but he did not agree to it. Subsequently, the Assistant
Station Master agreed to accept annas eight for each case
and asked himto bring the wooden cases between 2 and 4 p

m on the sane -day, i.e., January 11, 1955. On this

all egation lie requested the police to take action " to stop
the said sort of
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corruption_".~ The police officer- went along wth the

informant to his stall at Gaalior Mela and saw the twenty
wooden cases-twel ve big and eight small-ready for booking.
The said Shri Bhalla gave the police officer a typed
conpl aint signed by himand duly attested by two witnesses.
Wth the assistance of the police officer, a trap was |aid.
The nunbers of the rupee notes intended to be given as bribe
to the Assistant Station Master were entered iin a menorandum
whi ch was attested by w tnesses. = The said rupee notes were
given to Shri Bhalla in the presence of the w tnesses. Shr
Bhalla was instructed to pay the anpbunt to the Assistant
Station Master when demanded by himin-such a nmanner that
the witnesses could overhear the conversation and also see
the Assistant Station Master taking the bribe. He was also
told that on his giving a signal, the police would cone on
the scene. The plan was carried out in detail as  agreed.
The Assistant Station Master, after sone bargaining, took
the bribe, and after the act of bribery was conpleted, Shri
Bhal | a gave the prearranged signal. - The Sub-Ilnspector then
went to the Station Ofice and disclosed his identity to the
Assistant Station Master in the presence of wtnesses and
asked himto produce the nmoney taken by himas bribe. The
Assistant Station Master, when questioned by the Sub-
I nspector, gave himhis nane and al so produced the notes
which he had kept in his pocket. The police officer~ took
those notes and counted them The nunbers on those notes
tallied with those noted in the menorandum He then
searched the person of the Assistant Station | Master. and
secured the articles found on him He also searched the
person of Shri Bhalla and took fromhis shirt two currency
notes, which he did not give to the Assistant  Station
Master, as the bargain was struck at a smaller anount, and
secured the same. The nunbers of those notes also tallied
with the corresponding nunbers noted in the menorandum
Thereafter, a nmenorandum of the articles recovered was
prepared in the presence of the witnesses and was duly
attested by them The forwarding note, together with the
record copy of the
205

R/'R prepared in respect of the booking of the twenty wooden
cases to New Del hi, was taken possession of and another
menor andum was prepared in regard to them An inventory of
the twenty wooden cases lying on the platform near the
wei ghing machi ne as booked by the Assistant Station Master
was also prepared and the same was attested by t he
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Wi t nesses. The Sub-1nspector, having regard to the
aforesaid facts, came to the conclusion that the facts
di scl osed of fences puni shabl e under ss. 120-B and 161 of the
Indian Penal Code and s. 5(2) of the Prevention of
Corruption Act, 1947 (2 of 1947), had been committed by the
Assi st ant Station Mster, Shri Mibarak Ali, and the
poi nt sman, Shri Mool Chand, of Gol akamandir railway station

On the sane day he sent a report of the aforesaid facts to
the Special Police Establishment O fice, Madhya Bharat. The
office registered it on January 14, 1955, in its register.
Seven days thereafter, on January 21, 1955, the Sub-
I nspect or filed an application before the Addi ti ona

District Magi strate (Judicial), GOwalior, aski ng for
perm ssion to investigate the offence under the aforesaid
secti ons. The record does not disclose what further steps
were taken by the Sub-Inspector after he obtained the said
permi ssion from the Additional District Magistrate. On
Cct ober~ 1, 1955, a charge-sheet was filed before the Specia

Judge, Anti-Corruption, Indore.” It appears fromthe record
that soon after the case was taken wup for trial, the
respondent  filed objections questioning, inter alia, the
validity of the order of the Additional District Magistrate
gi vi ng perm ssion to the Sub-lnspector to make t he
i nvestigation. But the scope of the objections is not clear
as they have not been placed before us. It appears that the
Speci al Judge intended to take evidence on the question of
del egation of power of investigation, but the prosecution
applied for adjournment on the ground that an appeal had
been filed in the H gh Court  against a simlar order
directing the prosecution to give evidence on the said
gquestion and the same was pending there. The | earned
Speci al Judge, though inclined not to give the adjournment,
nmade an order giving an adjour nnent
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of three weeks on Decenber 3, 1955, on the ground that " the
Special Police Establishment. O fice mght not have any

grievance on that account ". W do not know what transpired
bet ween Decenber 3, 1955, and the date of disposall of the
obj ections by the Special Judge, i. e., August 21, 1957. On

August 21, 1957, the learned Special Judge nade an order
di scharging Shri Mol Chand, the pointsman, and charging
Shri Mubarak Ali, the Assistant Station Master, under s. 161
of the Indian Penal Code. By the said order the Ilearned
Judge, presumably an officer different fromthe one who gave
the adjournment in 1955, disallowed the objection of the
accused on the ground that on the date when the Magistrate
gave the sanction, there were nany papers in connection with
a case against the accused, on observing which the Magi-
strate could have satisfied hinself whether-there was a
prima facie case or not against the accused and that /'there
was no reason to believe that at the tine of giving the
sanction, the WMagistrate did not peruse the papers. The
accused preferred a Revision against the said order to the
H gh Court of Madhya Pradesh. The Hi gh Court cane to the
concl usion that the Sub-Inspector applied for perm ssion-ten
days after investigation had started and that the Magistrate
did not satisfy hinmself that there were good and sufficient
reasons for authorising the officer of a lower- rank to
conduct the investigation but had given the perm ssion as a

mere matter of routine. 1In the result, the H gh Court set
aside the order of the Special Judge with a direction that
in order to rectify the defects and cure the illegality he

shoul d order the Deputy Superintendent of Police to carry on
the investigation hinmself while the case remains pending on
his file ". The State, preferred the present appeal against
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the said order of the H gh Court.

Learned Counsel, appearing for the State, raised before us
two points: (i) the High Court was not justified in holding
that the Magistrate gave the pernission as a nere natter of
routine without satisfying hinmself as to the advisability of
giving such permssion; (ii) the H gh Court was wong in
hol di ng
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that the investigation started ten days prior to the
obtaining of permssion of the Mgistrate by the Sub-
| nspector.

To appreciate the first contention, it is necessary to set
out sone of the relevant provisions of The Prevention of
Corruption Act, 1947 (2 of 1947), hereinafter referred to as
the Act.

Section 3 (as it stood before the Prevention of Corruption
(Amendrment) Act, 1955 (50 of 1955):

"An offence punishable under section 161 or section 165 or
section 165A of the Indian Penal Code (Act 45 of 1860) shal
be deened to be a cognizabl e of fence for the purposes of the
Code of - Crimnal Procedure, 1898 (Act 5 of 1898),
notw t hstanding anything to the contrary contained therein

Section 4. " (1) Wiere in any trial of an offence punishable
under section 161 or section 165 of the Indian Penal Code
(Act 45 of 1860), it is proved that an accused person has
accepted or obtained, or has agreed to accept or attenpted
to obtain, for hinself or for ~any other  person, any
gratification (other. than |legal renuneration) or any
val uabl e thing from any person, it shall be presuned unless
the contrary is proved that he accepted or obtained, or
agreed to accept or attenpted to obtain, that gratification
or that valuable thing, as the case may be, as a notive or
reward such as is nmentioned in the said section 161, or, as
t he case may be, wi thout consideration or f or a
consi derati on which he knows to be inadequate "

The Act was passed, as the preanble indicates, to make nore
effective provisions for the prevention of bribery and
corruption anong public servants. It i ntroduced a
definition of the offence of crimnal misconduct in
di scharging an official duty and new rules of presunption
agai nst accused in the case of the said offence. But in the
year 1952, by Act 59 of 1952, presumably on the basis of the
experience gained, s. 5A was inserted in the Act to protect
the public servants against harassment and victinzation

If it was in the interest of the public that corruption
shoul d be eradicated, it was equally in the interest of the
public that honest public servants should be able to
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di scharge their duties free from false, frivolous and
mal i ci ous accusations. To achieve this object, ss: - 5A and 6
introduced the following two safeguards: (1) no police
of ficer below the rank-(a) in the presidency towns of Mdras
and Cal cutta, of an assistant comm ssioner of police, (b) in
the presidency town of Bonbay, of a superintendent of police
and (c) elsewhere, of a deputy superintendent of police,
shall investigate any offence punishable under s. 161, s.
165 or s. 165A of the Indian Penal Code or under sub-s. (2)
of s. 5 of the Act, without the order of a presidency
magi strate or a magistrate of the first class, as the case
may be, or nmmke any arrest therefor without a warrant-see s.
5A; (2) no court shall take cognizance of an offence
puni shabl e under s. 161 or s. 164 or s. 165 of the Indian
Penal Code or under s. 5(2) of the Act, alleged to have been
conmitted by a public servant, except wth the previous




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

sanction, of the appropriate Governnent-see s. 6. These
statutory safeguards nust be strictly conmplied with, for
they were conceived in public interests and were provided as

a against frivolous and vexatious prosecutions. VWiile in
the case of an officer of assured status and rank, the
| egislature was prepared to believe them inmplicitly, it

prescribed an additional guarantee in the case of police
officers below that rank, nanely, the previous order of a
presidency magi strate or a nmagistrate of the first class, as

the case may be. The mmgistrate’s status gi ves assurance
to the bonafide8 of the investigation. In such
circunmstances, it is self-evident that a magi strate cannot

surrender his discretion to a police officer, but nust
exercise it having regard to the relevant nmaterial rmade
available to himat that stage. He nmust also be satisfied
that there is sufficient reason, owing to the exigencies of
admi ni strative conveni ence, to entrust a subordinate officer
with the  investigation. This Court in H N R shbud and
Inder 'Singh v. The State of° Delhi (1) enphasised the
necessity to adhere strictly to the provisions of s. 5A of
the Act. Jagannadhadas, J., who delivered the judgment of
the Court, observed at p. 1159:
(1) [21955] 1 S.C R 1150.
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" When, therefore, 'the Legislature thought fit to renove the
protection fromthe public servants, in'so far as it relates
to the investigation of the offences of corruption conprised
in the Act, by making them cognisable, it may  be presuned
that it was considered necessary to provide a  substituted
safeguard from undue harassnent by requiring that the
investigation is to be conducted normally by a police
of ficer of a designated high rank. Having regard therefore
to the perenptory | anguage of subsection (4) of section 5 of
the Act as well as to the policy apparently underlying it,
it is reasonably clear that the said provision nust be taken
to be mandatory "
After adverting to the argument advanced on behal f / of the
State,l earned Judge closed the discussion thus at p.
1162:
"We are, therefore clear in our opinion that section 5(4)
and provisoto section 3 of the Act and the correspondi ng
section 5-A of Act LIX of 1952 are mandatory and not
directory and that the investigation conducted inviolation
thereof bears the stanp of illegality".
This Court again considered the scope of s.-6 of the Act in
Bi swabhusan Naik v. The State of Orissa (1). One of the
guestions raised there was that the sanction given by the
CGovernment was invalid. In rejecting that contention Bose,
J., observed at p. 95
" The judgnment of the Judicial Committee relates to clause
23 of the Cotton Cloth and Yarn (Control) Order, 1943, but
the principles apply here. It is no nore necessary for the
sanction under the Prevention of Corruption Act to be.in any
particular form or inwiting or for it to set out the
facts in respect of which it is given than it was under
cl ause 23 of the Oder which their Lordshi ps wer e
consi deri ng. The desirability of such a course is obvious
because when the facts are not set out in the sanction proof
has to be given aliunde that sanction was given in respect
of the facts constituting the offence charged, but an
(1)[1955] 1 S.C R 92.
27
210
omi ssion to do so is not fatal so long as the facts can
be, and are provided in sonme other way "
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While the former decision enphasises the inportance of the
protection given by the Act to public servants against
harassnment, the latter decision points out the desirability
of giving all the necessary facts in an order giving
sanction-the same applies to an order of a Magistrate-and
also the necessity of proof aliunde of the said facts in
case the facts are not disclosed in the sanction. Appl yi ng
the said two principles, we nust hold that in a case where
an officer other than the designated officer, seeks to make
an investigation, he should get, the order of a Magistrate
enmpowering himto do so before he proceeds to investigate
and it is desirable that the order giving the permssion
should ordinarily, on the face of it, disclose the reasons
for giving the perm ssion.  For one reason or other, if the
said salutary practice i's not adopted in a particular case,
it is the duty of the prosecution to establish, if that fact
is denied, that -the Magistrate in fact has taken into
consi deration the rel evant circunstances before granting the
perm ssion to a subordinate police officer to investigate
t he case.
In the present case, though objection was taken by the
accused at the earliest stagein 1955 on the ground that the
order giving permission was invalid no attenpt was made by
the prosecution, though years have el apsed between the date
of the petition and that of the order of the Sessions Judge,
to adduce any evidence to support the contention that the
Magi strate gave the permission to the  Sub-1nspector only
after satisfying hinself on the advisability of doing so on
the material placed before him ~The only material that was
pl aced before the Sessions Judge was the application filed
by the Sub-Inspector before the Magi strate seeking the said
perm ssion and the order nmade by him thereon. In that
application the Sub-Inspector stated that he had been
deputed to investigate the case and therefore permssion
m ght be given to himto do so under s. 5-A of the Act. On
t hat application, the Magistrate passed the order "
perm ssion given ". Neither the application
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nor the order nade thereon discloses that any naterial was
pl aced before the Magistrate on the basis of which he gave
the permssion. Ex facie, it appears to us, just like it
appeared to the Hi gh Court, that the WMagistrate did  not
realise the significance of his order giving perm ssion, but
only nmechanically issued the order on the basis of the
application which did not disclose any reason,  presunmably
because he thought that what was required was only a forna
conpliance w th the provisions of the section. A request
was made before the Hi gh Court that an opportunity should be
given to the prosecution to enable them to produce the
necessary evidence to support the order of the Magistrate.
But the |earned Judge of the H gh Court rightly -did not
accede to that belated request. W, therefore, without any
hesitation, agree with the H gh Court that the provisions of
S. 5A of the Act have not been strictly complied with
in this case
In this view no other question arises for consideration
But as the | earned Counsel appearing for the State contended
that the observations of the | earned Judge of the H gh Court
that permssion of the Magistrate was obtained ten days
after the investigation was started was wong, it would be
as well that we considered the argunent briefly. Section
4(1) of the Code of Criminal Procedure defi nes "
i nvestigation as to include all the proceedings under that
Code for the collection of evidence conducted by the police
officer or other persons other than a Mugistrate who is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

aut horised by the Magistrate in this behalf. Chapter XV of
t he Code prescribes the procedure for i nvestigation
Investigation starts after the police officer receives
information in regard to an offence. Under the Code "
i nvestigation consists generally of the follow ng steps: (i)
proceeding to the spot; (ii) ascertainment of the facts and
circunst ances of the case; (iii) discovery and arrest of the
suspected of fender; (iv) collection of evidence relating to
the conmi ssion of the of fence which may consist of (a) the
exam nation of various persons (including the accused) and
the reduction of their statements into witing, if
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the officer thinks fit, (b) the search of places of seizure
of things considered necessary for the investigation and to
be produced at the trial; and (v) formation of the opinion
as to whether on the naterial collected there is a case to
pl ace the accused before a Magistrate for trial and if so
taking ~the necessary steps for the same by the filing of a
charge-sheet under s. 173."See H N Rishbud and Inder Singh
v. The 'State of Delhi (1). Fromthe narration of facts
gi ven supra, it would be seen that in the present case Shr
Bhal | a gave information to the Sub-Inspector on January 11
1955, as regards theattenpt by the Station Master as well
as the Assistant Station Master to take bribe from him
Under s. 5 of the Act, attenpt to obtain fromany person for
hinself or for any other person any gratification is in
itself an offence and therefore the “information certainly
related to an offence. Thereafter, the Sub-Inspector, after
assisting Shri Bhalla to trap the accused, 'came on the
scene, questioned the accused, searched his person and
recovered the marked notes and other articles fromhim; he
searched the person of the informant and recovered the other
notes marked but not given to the accused ; ‘he took
possessi on of the twenty wooden boxes intended to be booked
and the forwarding note together with the record copy of the
R'R, he got prepared rel evant nenoranda for the aforesaid
recoveries and got themduly attested by wtnesses; and
thereafter on the basis of his investigation he sent a
report to the Special Police Establishnent Ofice, Indore.
We do not know on the material placed before us what further
things he did in the matter of investigation between the
14th and 21st when be obtained the pernmission of the

District Mgistrate. In the circunstances, we nust- hold,
agreeing with the High Court that the investigationin this
case was started by the Sub-Inspector on the 11th, i.e., ten

days prior to his obtaining permn ssion of the Mgistrate.
The appeal fails and is dism ssed.

Appeal dism ssed.

(1)[1955] 1 S.C R 1150.
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