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PETI TI ONER
M S RAYMOND LIM TED & ANR., ETC. ETC

Vs.
RESPONDENT:
MADHYA PRADESH ELECTRI CI TY BOARD & CORS., ETC. ETC.
DATE OF JUDGVENT: 16/ 11/ 2000
BENCH

B. N. Ki rpal , Doraiswany Raju, K G Bal akrishna

JUDGVENT:
RAJU, J
L..... [ T....... T ... .. T....... T....... T....... T..J

The above batch -of appeals arise out of a conmon
judgrment rendered’ ina batch of Wit Petitions by a Ful
Bench of the Madhya Pradesh Hi gh Court, since reported in
AR 1999 Madhya @ Pradesh 143 and also the consequentia
separate orders passed subsequently by the Division Bench
dismssing the Wit Petitions. The Wit  Petitioner -
Industries filed appeal s agai nst that portion of the opinion
of the Full Bench confining the declaration of law nmade for
prospective application only and the dism ssal of the Wit
Petitions, whereas, the Electricity Board had filed appeals
against that portion of the opinion of the Full ' Bench
declaring the position of |aw that whenever the contracted
supply falls short of 40% of the contract load then the
Board shall be entitled to charge only for the reduced
energy actually supplied and not for 40% of the  contract
load as mninmum charges and thereby overruling an earlier
deci sion of a Division Bench of the said H gh Court reported
in Ms OGwnlior Steels Private Ltd. vs MP. Electricity
Board (AIR 1993 M P. 118). For the purpose of appreciating
the points raised, we would advert to the facts in one of
these appeals, particularly those in Ms Raynond Ltd. in
C. A Nos. 4218-4219 of 1998.

The appellant Ms Raynond Ltd., a conpany registered
under the Conpanies Act, 1956 and having its cenent
manufacturing division within the State of Madhya Pradesh,
ent er ed into an agreenent with the Madhya Pradesh
Electricity Board on 27.3.1979 renewed periodically for
supply and purchase of high tension electric energy for use
in the manufacture of cenent. The mninmum contractua
demand was for 33 MW (38,822 KVA) per day and clause 19
provided for the Tariff, while clause 21 stipulated the term
relating to mnimum guarantee in the follow ng terns:

21(a) The consuner shall fromthe date of utilisation
of electrical energy, or fromthe date of expiry of the
three nonths notice nentioned in clause 2 hereof guarantee
such mnimum consunption as when calculated at the tariff
(excl udi ng charges due to fuel adjustnment clause, neter rent
and mscellaneous charges) will yield an annual revenue of
Rs. 5, 40,000/ - (Rupees Five Lakhs Forty Thousand Only) or pay
this sum as a minimum The deficit, if any, between the
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guaranteed m ni mrum charges and the actual charges shall be
payabl e by the Consuner.

(b) The minimmguarantee specified in Cause 21(a)
above shall at all times be without prejudice to realisation
by the Board of the m nimum prescribed under the tariff
referred to in Clause 19 hereof.

(c) It hereby agreed further that the Board shall be
entitled to fix and charge enhanced anmount of annual revenue
if the Board, on conpletion of all works for supply to the
Consumer, finds it has incurred higher expenditure than the
pre- estimated cost and in that case the Consuner shall pay
to the Board the enhanced annual revenue so fixed by the
Board without any objection.and will not raise any dispute
regardi ng the same.

Clause 19 of the agreenent read as foll ows:

The Consuner shall pay to the Board every nonth,
charges for the electrical energy supplied to the Consuner
during the preceding nmonth, at the Boards tariff applicable
to the class of service and in force fromtinme to tine. A
copy of the current HT. tariff No.1-A of notification
No. 5/ GA/ 147-A dated 11.03.1976 as anended applicable to the
Consunmer is set out in the Schedule attached to this
Agr eenent .

Under the notification issued for H gh Tension for 132
KV/ 220 KV supply, the minimumtariff prescribed for cenent
factories is said to be as hereunder

The consuner wll guarantee a mnimm nonthly
consunption (KWH) equivalent to 40%Iload factor 'of the
contract denmand. The consuner will be required to pay the
energy charges on the said mni mumnonthly consunption plus
the demand charges on the billing demand for the nmonth as
m ni mum nonthly paynent irrespective of whether any energy
is consumed or not during the nonth. An average’ power
factor of 0.9 wll be applied for the calculation of
corresponding unit of 40% load factor on contractua
demand.

The Seni or Account O ficer concer ned of t he
Electricity Board issued a bill dated 18.10.1995 raising a
demand of Rs.2,83,18.581/- for the consunption period from
15.9.1995 to 15.10.1995. VWi | e recording the act ua
consunption in wunits of the electrical energy and the
charges therefor, the ultinmate bill and denand cane to be
raised on the basis of the mninmm guarantee charges
equivalent to 40% | oad factor of contract denmand. Thi s,
according to the appellant, resulted in a demand of
Rs.87,45,685/- in addition to the charges really due on the
actual consunption of energy during the period in question
Challenging the same, Wit Petition No. 3616 of 1995 cane
to be filed, clainmng either for refund or adjustrment of the
said excess ampunt against future demands, the said sum
being for electrical energy not really consumed by them
During the pendency of the said Wit Petition, another bil
dated 18.10.96 for the consunption period from1l.12.95 to
15.12.95 was said to have been issued for Rs.10,24,867/-
towards mninum guarantee charges equivalent to 40% | oad
factor of contract demand. As against this, Wit Petition
No. 4711 of 1996 cane to be filed challenging the denand
and seeking for either refund of the same or for adjustnent
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thereof against future denmands. The Electricity Board
contested the claimof the appellants and others contending
that as per the terms of the agreenment entered into
governing the supply of electrical energy, the sum denanded

is quite, in accordance with law, justified and cannot be
avoi ded by any of the appellants, and the details of their
defence will be adverted to hereinafter, at the appropriate
st age.

The batch of Wit Petitions initially cane up before a
Di vi sion Bench and keeping in view the earlier decision of a
Di vi sion Bench reported in AIR 1993 MP. 118 (Supra), by an
order dated 11.9.97, the matter was placed before a Ful
Bench with the follow ng observations:

After reviewing all these cases on the subject we are
inpressed with the argunents. that the nmatter requires
consi deration by the |arger Bench because notwi thstanding
the fact that as per the terns of the agreenment, an
obligation ~has been cast on the consuner 40% | oad factor of
the contract denmand and pay for the sanme every nonth. But
there is no corresponding obligation on the Electricity
Board to supply 40%|oad factor of the contract denand.
VWen there is no corresponding duty on the part of the
Electricity Board’ to  supply m ninmum 40%of the contract
demand | oad every mnonth still the consuner is under an
obligation to 40% of the contract -demand | oad. Thi s
prima-facie sound in equitable. ~Therefore, we think it
proper that since this is a larger issue which involve
serious interpretation of the aforesaid tariff clause of the
El ectricity Board as much, yet the matter may be referred to
a Larger Bench so that the natter can be placed beyond the
pal e of any further controversy in the natter. Papers maybe
pl aced before the Chief Justice for constituting a Larger
Bench.

The Full Bench, which heard the matter, by its opinion
dated 5.3.98 held as foll ows: @@
JJJJJIJIIIIIIIIIIIIAIIIIY

25. After considering all aspects of the natter, we
are of the opinion that the view taken by the |earned
Division bench of this Court in the case of Ms Gnalior
Steels Private Limted v MP.Electricity Board, AR 1993
Madh Pra 118, does not lay down a correct-|aw and we  hol d
with reference to Cause 23(b) of the Agreenent read with
Tariff, that whenever contracted supply falls short of 40%
of the contract |oad, then the Board shall be entitled to
charge for the reduced energy (actually supplied) and  will
not be entitled to charge 40% of the contract | oad. Thi s
interpretation which appears to us to be nore equitable,
just and reasonabl e shall be applicable only prospectively
that is fromthe date of the order and will not have any
retrospective operation. This is being done keeping in view
that the Division Bench judgnent of this Court has held the
field since 1993 and the Board has been billing the
consunmers in the State on that basis and now since we are
taking a different view fromthat of the Division Bench of
this Court and we are interpreting the provision contrary to
the view taken by the Division Bench in the above case of
Ms Gnalior Steel Private Limted it would be nore just and
equitable to give this interpretation a prospective effect
and not retrospective. Similar course of action was adopted
by the Hon. Suprene Court in the case of L.Chandra Kunmar v.
Union of India, AIR 1997 SC 1125. Therefore, we hold that
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the present interpretation will be prospective in nature and
not retrospective.

Ther eupon, the Wit Petitions cane to be posted before
the Division Bench, and apparently on account of the
prospective declaration of law, no relief as prayed for in
respect of particular demands for the earlier period could
be granted and the Wit Petitions cane to be disnissed.
Hence, the appeals by the Wit Petitioners before the High
Court. So far as the Electricity Board is concerned, they
filed appeals, felt aggrieved by the judgnment of the Ful
Bench insofar as it overruled the earlier judgnent reported
in AR 1993 MP. 118 (Supra). This Court, while granting
leave in the Special Leave Petitions filed, on 24.8.98
directed the appeals to be placed before a Bench of three
judges /inwview of the decision of this Court in Orissa State
Electricity Board & Another vs IPlI Steel Ltd. & Ohers
reported in 1995 (4) SCC 320.

Heard the |earned counsel appearing on either side.
Shri  C. S. Vai dyanathan, | earned seni or counsel for the
El ectricity Board, took us at length through the various
clauses in the agreenents and contended that the m ninmum
charges expressly guaranteed in favour of the Board is not
subject to either actual supply by the Board or consunption
by the consurmer and the payment of such m ni num guarantee at
a rate equivalent to 40% | oad factor of the contract denand
is in substance a partial return for various investnents in
the various installations and to neet recurring expenses for
nmai nt enance and t he consuners, havi ng specifically
undertaken to do so with no provision for any reduction or
deduction in the contract as such for such reasons or
grounds, cannot go back upon the solemm conmitnrments and

undertaking wunder clause 19. " In reinforcing the said stand
it is further contended that whenever the State GCovernnent
pass orders under Section 22 B inposing power

cuts/reduction/staggering in supply both parties are obliged
to carry out the same and it would be futile for the
consunmers to read into the word consunption, the el enent

of supply too. The |load factor envisaged is said to be a
neasure of liability for m nimum guarantee and not to cast
any obligation on the Board to effect supply of energy to
that extent so as to make it a condition precedent for
casting liability on the consuner to pay the  mnimm
guar anteed charges. It is further contended that the
m ni mum guar ant ee has been fixed for various industries such
as cenment, steel etc. depending upon the different m ninmum
| oad factors having regard to t he i nvest nent s on
establishments and recurring nmai ntenance expenditure and it
is never considered to be part of the tariff but really
relate to the realm of mechanics of price fixation,
excl usively within the discretion of the Boar d and
consequently the H gh Court could not have interfered wth
t he same.

On  behalf of the consuner industries Shri G L. Sanghi
| ear ned seni or Advocate, made the | eading argunments foll owed
by Sarvashri A K Chital e, Bhi nr ao Nai k, Ravi ndr a
Srivast ava, Seni or Advocat es, and S. Ganesh, U. A Rana,
A. K Sanghi and others. Adverting to clauses 1(a), 3(a),
(b), 8, 11, 12, 18, 19, 21 and 23, it was strenuously
contended that the contract nust be construed as a whole in
the context of the object underlying the same and the basic
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contract being for supply continuously 33 KV electrica

energy on day to day basis, it should really be nmeaningfu

and really wuseful and possible of consunption for the
purposes of the industries concerned. It is further stated
that the quality, the quantity and manner of supply has al so
to be taken into account in assessing the useful ness of the
energy for industrial purposes and if it is shown that the
supply actually nmade did not conformto these vital aspects
of supply then the undertaking to pay the mini num guaranteed
amount should itself have to go and any other construction
woul d result in grave injustice besides being al so
i nequitable and unconscionable. The further plea is that
the Board during the period in dispute did not supply even
the bare mnmnimum quality of energy required to run the
essential machineries “to keep the nmanufacturing process
going and continuous and the supply actually nmade was of
poor quality, not really useful, erratic and non-
conti nuous, fluctuating and accentuated wth frequent
trippings’ and in effect not only dislocating the nornal
wor ki ng. ‘'of “the industries but al so damagi ng the nachineries
and retarding production and therefore, no exception could
be taken to the manner of construction placed on the cl auses
in the contract as well as the conclusions arrived at in
respect of the statutory and other [liabilities of the
consuners, by the H gh Court. The |earned counsel appearing
al so endeavoured to highlight some of the individual factua

details pertaining to their cases and also invited our
attention to sone of the correspondence exchanged between
parties regardi ng their grievances about the quality as well
as the quantity of supply nmade to them We may meke it
clear even at this stage that we do not propose to undertake
an enquiry into or adjudication of such factual clains in
these proceedings, particularly in the teeth of the ' manner
of disposal given by the Division Bench after the opinion of
the Full Bench and the desire of ~the |earned counse

thenselves to relegate to the H gh Court the matters, if
need be, for determ nation of such clains.

Though there was an attempt for the consuners to

contend that any shortfall in the supply of the tota
quantity of contract demand agreed to be nade would relieve
them of all liabilities from payment—of the mninmm

guaranteed sum undertaken, we are unabl e to countenance any
such claim particularly in view of the very question that
was actually referred to and decided by the Full Bench of
the High Court and which on the face of it merely pertained
to the liability or otherw se of the consumer industries to
pay the m ni mum guaranteed charges even when the m ni mrum 40%
of the contract denmand energy is not supplied during the
rel evant period by the Board. As a nmatter of fact, we find,
in the light of the decision in AIR 1993 MP. 118 (Supra)
the correctness of which was taken up for consideration by
the Full Bench, the question referred to the Full  Bench
itself is as to whether the consuner is required to pay
mnimm tariff of 40% of the contract |oad irrespective  of
the fact that even 40% of the contract |oad energy has been
supplied or not to the consunmer. Therefore, it is not
permi ssible for the consuner industries in these appeals to
invite a decision as to the liability or otherw se of the
consunmers to pay the m ni mum guar ant eed charges undertaken
notwi thstanding the factual position that the supply nmade
was actually 40% or even nore though not of the extent of
total contract denmand agreed to between the parties under
the respective contracts. That apart, countenancing such
clains to be agitated in proceedi ngs under Article 226 of
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the Constitution would anount to the extraordi nary
jurisdiction being permtted to be availed to rewite the

contract and read just contractual liabilities and thereby
undertaking an adjudication of rights of parties flow ng
under a contract - a function nornmally assigned to the

ordinary civil courts of the |and.

Apart from naking such submissions on the nmerits of
their claim on the basis of the very decision of the High
Court and drawi ng sustenance to substantiate such cl ains,
the consumer industries also attacked that portion of the
judgrment which purported to confine the declaration of |aw
made for future application only by applying the principle
of prospective overruling, contending that such principles
cannot be invoked by the Hi gh Courts exercising jurisdiction
under Article 226 of the Constitution of India and that the
H gh Court, in _any event, committed an error in not
affording an opportunity to themto nmake their subm ssions
on the applicability or otherwise of the principle of
prospective overruling to the cases on hand.

Clains simlar to the one sought to be now asserted,
have cone up for consideration before this Court, though in
somewhat different =~ background of facts and pattern of
contracts between/ consuners and Electricity Boards, and
either of the parties before us tried to lay their hands on
sone or the other of the observations made in those cases,
to justify their respective stand. 1n Ms Northern India
Iron and Steel Co. vs. State of Haryana & Anr. (1976 (2)
SCC 877) the dispute arose between the parties as to whet her
in a situation where there were substantial power cuts and
the Board was not able to supply the energy required by the
consunmer in ternms of the contract entered into, the Board
was entitled to get any demand charge and if so, to what
extent and whether the State could demand any duty on such
demand charge. This Court adverted to the existence of two
wel | -known systens of tariff - .one the flat rate system in
which a flat rate on units of energy consuned and 't he other
known as the two-part tariff system nmeant for big consuners
of electricity conprising of (i) what is known as ‘' demand
charges to cover investment, installation and the standing
charges to sone extent and (ii) energy ~charges for the
actual anount of energy consumed. The Court ultimately
deci ded the question on the basis of the specific
stipulation contained in clause 4(f) of the contract
therein, which entitled the consumer to a ©proportionate
reduction of demand charges/ m nimum charges, if t he
consumer was not able to consume any part of the electrica
energy due to any circunstance beyond its control and for
that purpose the circunstance of power cut which disabled
the Board to give the full supply to the consuner because of
the governnent order nade under Section 22 B ‘of the
Electricity Act, 1910, was considered to be a circunstance
whi ch disabled the consumer from consuming electricity as
per the contract.

In Bihar State Electricity Board & Anr. vs Ms
Dhanawat Rice & Gl MIls (1989 (1) SCC 452), this Court
while applying the decision in 1976 (2) SCC 877 (supra)
construed clause 13 of the contract between parties in that
case which specifically provided for the proportionate
reducti on of the annual mnimum guarantee bills, as nerely
entitling the consumer to a proportionate reduction only and
not conpletely avoid paynent of annual mininmum guarantee
bills, even in cases where there was failure on the part of
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the Board to supply electrical energy as per demand of the
consunmer under the contract. |In Bihar State Electricity

Board, Patna & Ohers vs Ms G een Rubber Industries &
QO hers (1990 (1) SCC 731, this Court, while repelling a
challenge to the clause in the agreement which provided for
payment of mni mum guaranteed charges irrespective of
whet her energy was consuned or not, observed that the sane
was reasonable and valid for the reason that the supply of
electricity to a consumer involves incurring of overhead
installation expenses by the Board which do not vary wth
the quantity of electricity consumed and al so for the reason
that those installations have to be continued and nust be
mai ntai ned until the agreenent itself conmes to an end. Such
a stipulation was also considered to be not by way of
penalty for not consuming the specified quantity of energy
but more for the obligation of the Board to keep the energy
avail able to the consuner at his end. Again in Andhra Stee

Cor por ati on Ltd. & Ohers 'vs Andhra Pradesh State
Electricity Board & Ohers (1991 (3) SCC 263) this Court
held that the purpose of prescribing mnimmcharges is to
ensure that no undue |oss i's caused to the Electricity Board
due to the tendency of the consuner to have connection for
inflated requirement and the Boards agreement to meet such

requi rement and the readiness to maintain the supply up to
that requirenent, even if no or very Llittle energy is
consuned. The decision of the State Government under
Section 78 A of the Supply Act, 1948, to fix concessiona

tariff was also held not sufficient to absolve the consuner
from the liability undertaken to pay the m nimum guar ant eed
char ges. In comng to such a conclusion, reliance has al so
been placed upon the decisions reported in 1990 (1) SCC 731
(Supra) and The Anal gamated El ectricity Conpany Ltd.. vs The
Jal gaon Borough Municipality (1975 (2) SCC508) wherein this
Court observed as foll ows:

9. Moreover it is obvious-that if the plaintiff
conpany was to give bulk supply of electricity at a
concessional rate 0.5 anna per unit it had to |ay down |lines
and to keep the power ready for being supplied as and when
required. The consuners could put- their  sw tches on
whenever they liked and therefore the plaintiff had to keep
everything ready so that power is supplied the monent the
switch was put on. 1In these circunstances it was absol utely
essential that the plaintiff should have been ensured the
payment of the mninmumcharges for the supply of electrica
energy whether consunmed or not so that it may be able to
nmeet the bare mai ntenance expenses.

In Oissa State Electricity Board & Another vs' [Pl
Steel Ltd. & Ot hers (1995 (4) SCC 320) this Court had an
occasion once again to deal with these issues in the Iight
of the wearlier case law on the subject. This | Court
explained therein the nmeaning of the expressions nmaximm
demand charges, consunption charges and dealt with the
role as well as purpose of installing two neters - the
normal neter neant for recording the total quantity of
energy consuned over a given period, in variably a nonth and
trivector neter neant for recording the highest |evell/
load at which the energy is drawn over any thirty mnute
period in a nmonth. Wile explaining the two part tariff
system neant for big/bulk consuners of electricity, this
Court has enphasised and reiterated the justification and
reasonabl eness of the sane, observing the foll ow ng:

Normal |y speaking, a factory utilises energy at a
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broadly constant |evel. May be, on <certain occasions,
whet her on account of breakdowns, strikes or shutdowns or
for other reasons, the factory may not utilise energy at the
requisite | evel over certain periods, but these are
exceptions. Every factory expects to work normally. So
does the Electricity Board expect - and accordingly produces
energy required by the factory and keeps it in readiness for
that factory - keeping it ready on tap, so to speak. As
al ready enphasised, electricity once generated cannot be
stored for future use. This is the reason and t he
justification for the demand charges and the manner of
charging for it. There is yet another justification for
this type of levy andit is this: demand charges and
consunption charges are intended to defray different itens.
Broadly speaking, while demand charges are neant to defray
the capital costs, consunption charges are supposed to neet
the running charges. Every - Electricity Board requires
machi nery, plant, equipnent, sub-stations, transm ssion
lines and so on, all of which require a huge capital outlay.
The Board |'i ke any other corporation has to raise funds for
the purpose which neans it has to obtain |oans. The | oans
have to be repaid, and with interest. Provision has to be
made for depreciation of machinery, equipment and buil di ngs.
Pl ants, nmachines, stations and transm ssion |ines have to be
mai ntai ned, all of which require a huge staff. It is to
neet the capital outlay that demand charges are |evied and
coll ected whereas the consunption charges are levied and
collected to neet the running charges:

Adverting to the actual grievance of the consumer in
that case that where the cut-in supply, be it even for the
reason of an order passed by the Governnent under Section 22
B of the 1910 Act, is only to the extent of half  of the
contract demand, it was held that during such periods of
restricted supply the consumer _had to pay the energy charges
for the actual consunption plus maxi mum demand charges for
the nmaxi mum demand availed of by himat the rate prescribed
in the agreenent. As in the cases before us, it seens to
have been projected there also that even during the periods
of restricted supply there were frequent cuts and break
downs as well as irregular supply and the Board cannot |evy
full demand charges nerely because in any thirty mnute
period in a given nonth, the power is availed at the maxi num
demand | evel, and that except the actual consunption charges
nothing further, particularly the full demand charges coul d
be collected. After referring to the decisions reported in
1990 (1) SCC 731 (Supra), and the other decisions which were
quoted with approval therein such as AIR 1936 Cal .265 (Sail a
Bala Roy vs Chairnan, Darjeeling Minicipality and 1969 (1)
Madras Law Journal 69 (M G Natesa Chettiar vs Mad. SEB)
which were quoted with approval earlier by this Court, the
chall enge by the consuner canme to be rejected. It was al so
observed that breakdowns and trippings etc. which are not
confined to periods of restricted supply al one but may occur
during normal tinmes also does not affect the liability  of
the consumer and only if there is no supply at all for
consi derable periods, the situation would be different,
whet her it happens during the period of normal supply or
restricted supply, though on facts the case considered by
the Court was not found to be one such

We have carefully considered the subni ssions of the
| earned counsel appearing on either side, in the light of
the provisions of the 1910 Act and 1948 Act, the contract
entered into between the parties, the general conditions for
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supply and the tariff rates prescribed as well as the
governing principles as laid down by this Court. The terms
and conditions of supply, as envisaged in the contract and
the statutory provisions and general conditions have been
standardi sed for uniformapplication anong consumers wth
variations nmerely necessitated by the different class or
categories of consuners and there is no scope otherw se for
expecting any scope for individual or free bargaining right
in this regard by each consumer with the Board. Therefore,
it is futile for a consuner to contend that the Board was at
the dictating end and the parties were not equal |y
positioned in settling the terms of the contract. The
further attenpt nade to contend that the failure on the part
of the Board to effect supply up to the contract denand
| evel relieved the consunmers fromthe obligation undertaken
to pay a mninmm guaranteed sum per nmonth, as though the
contract demand i's the mini mum guaranteed for supply, not
only lack any basis in law or on the terns of the contract
governing the supply but also directly runs counter to the
terns in_ the contract which makes different stipulations
relating to contract demand and the m ni num guarantee in the
form of a portion or percentage of the contract denand,

only. The question of exonerating the consuner from the
[iability undertaken to pay m ni mum guaranteed charges for a
nonth and billing /only for the actual consunption of energy

or allowing a consuner to pay the rates on the actua
consunption of electricity nmeasuredin units will and can
ari se and has al so been considered for determination only in
case the supply by the Boarditself fell short of the
m ni mum of energy, the consunption of which go to nake up
the mninmm guaranteed sum It is well settled and there
could be no controversy over the position that if only the
supply was available for consunption but the consunmer did
not consune so nuch of energy up to the extent 'of the
obligation cast upon himto pay the ninimumcharge, there is
no escape from the paynent. of ~the mnimm guaranteed
charges, except in very exceptional cases envisaged under
clause 23 of the contract, and that too subject to the
stipulations and restrictions contained therein

In the light of the serious controversies raised as to
the duration, quantity, manner and quality of supply of
electrical energy expected to be made by the Board, it
becomes inevitably necessary to decide first the question
relating to the wunit or standard of neasurenent, ~which
invariably nust have relevance, in our view, only to the
billing cycle envisaged in the contract and the tariff which
is only a nonth. The paynent by the consuner is to be on
the electrical energy supplied during the precedi ng nonth.
The parties have al so agreed that the maxi num demand of the
supply is to be neasured with reference to the nonth at the
point of supply of the consunmer and will be determined on
the basis of the supply during any consecutive ‘thirty
mnutes in that nonth as recorded by the trivector neter.
The power factor, according to the statutory conditions  of
supply which formpart and parcel of the supply of energy to
a consumer, is also to be determned with reference to the
supply of energy to a consumer, and that factor is also to
be determined wth reference to the supply of electrica
energy made during a nonth. The mnimum consunption of
energy guaranteed, as per the tariff notification, is also
in terns of a nonthly mnimnum \Wile that be the position
it is futile for the consuners to contend that they will not
be liable to abide by the mninum guaranteed charges
undert aken, unless on every day of the nonth/year and during
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the twenty four hours or round the clock the |oad factor and
power supply agreed to be nade, at one and is the sane | eve

wi thout any shortfall, tripping or Ilow voltage. The
provi sions of Section 56 of the Contract Act, 1872 sought to
be relied upon have no rel evance or application to the cases
on hand. Countenancing of such clains would not only defeat
the very purpose, object and aimof providing for a m nimm
charges guarantee clause but would ultimately result in
mutilation of the very fabric of tariff structure rendering
thereby the schenes of generation and supply of power at the
agreed concessional rates uneconom cal and non-viable for
the Board. This would also result in the re-witing of many
of the <clauses in the contract and rendering nugatory the
tariff pattern and systemitself throwing into disarray and
di sharmony the efficient execution of the power supply
schenes.

The  further claimasserted on behalf of the consuners
that since what was agreed to between the parties was to
nake the supply avail able continuously except during
situations envisaged in clause 11 of the <contract, the
failure to effect such supply by the Board renders the very
contract relating to the payment of minimm guaranteed
char ges unenforceabl e -against them does not nmerit
accept ance in our hands. It cannot legitimtely be
contended that the word continuously has one definite
meani ng only to convey uninterruptedness in time sequence or
essence and on the other hand the very word woul d al so nean
‘recurring at repeated interval's so as to be of repeated
occurrence’. That apart, used as an adjective it draws
colour fromthe context too, and in the light of the texture
of clause 11 as well as clause 12 and clause 23 (b) and al so
Section 22 B of the 1948 Act and orders passed therein which
are binding with equal force upon both the consuner and the
Board, the word is incapable of being construed in such
absol ute terns as endeavoured by the | earned counsel for the
consumers.

The High Court was of the viewthat it would be nore
j ust, equitable and reasonable to  hold whenever the
contracted supply fell short of 40%of the contract |oad
whi ch alone accounts for the mni mum guaranteed sum then
the Board shall be entitled to charge for the reduced energy
actual ly supplied and not the m ni nrum of 40% of the contract
demand. As noticed supra, on behalf of the consunmers, not
only inspiration is drawn to support their claim in this
regard but an extrene stand is also sought to be taken by
contending that in such cases as also in cases where the
supply is not of the contracted load and to the extent of
the agreed load factor without interruptions so as to cause
any disturbance or dislocation of the smooth functioning of
their industry concerned, the obligation under the clause in
the agreement providing for the payment of the nininmm
guaranteed charges to the tune of 40% of the contract | oad
al so woul d autonatically stand snapped and not only that the

consuners will be relieved of their liability but they can
be nade answerable only to the extent of energy actually
supplied and which has been consuned. There is no

justification for countenancing this extrene stand either
under any of the provisions of the Act or the regulations
made thereunder or under the provisions of the contract
entered into between the parties and tariff schedule
notified and nmade bi nding upon the consuners. This would,
if accepted, give credence to the plea vaguely and
indirectly projected as though the contract demand is the
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m ni mum supply undertaken to be made by the Board, whereas
in contrast clause 23 of the general conditions for supply
of electrical energy by the Board applicable to al
consunmers in unm stakable terns stipulate that the maximm
demand agreed to be supplied and taken under the agreenent
shall be the consunmers contract demand and that if as a
matter of fact in any given case the consunption exceeds
this level, then only the contract provides for additiona
charges to be paid by the consuners.

As a matter of general principle, any stipulation for
payment of m ni mum guarantee charges is unexceptionable, in
a contract of this nature wherein, the Board whi ch
undert akes generation, transm ssion and supply of electrica
energy has to, in order to fulfil its obligation [ay down
lines and install the required equi pmrent and gadgets and
constantly keep themin a state of good repair and condition
to render it possible for the consuner to draw the supply
required ‘at ~any _and all tinmes. These conmitnments are
irrespective of the capacity of the Board to generate at a
given point —of tine or during a relevant period the tota
guantum required for the consunption of all consunmers of
various categories or even during the days of breakdown
envi saged or staggering necessitated on account of orders of
Government regulating the distribution and consunption of
energy as well as during periods when for reasons persona
or peculiar to the consunmers or even beyond their contro
the consumption is' not and could not be of the nmutually
agreed extent. The Board undertakes to generate and supply
energy, in public interest also at concessional = rates of
varying nature and it cannot be stated that the rates so
fixed invariably are to neet the expenditure incurred by the
Board for generation and supply of energy, to the last pie.
Consequently, if either in the general conditions and terns
of supply or the contract or the tariff rates as the case
may there be any stipulation, inclear and unm stakable
terns that the liability relating to the paynent of
guar ant eed m nimum charge could or wll be enf or ced
irrespective of the actual consunmption rate of the consumer
or even dehors the capacity or otherwise of the Board to
supply even the mninumof the contract demanded energy,
there could be no valid objection in law for any -such
stipulation being made and the consuner will be bound to
honour such conmtnent. The contract for the supply  of
electrical energy cannot be treated on par w th any ot her
contacts of mutual rights and obligations, having regard to
t he pecul i ar probl ems invol ved in t he generation
transm ssion and supply which invariably depend upon. the
vagaries of nonsoon as well short supply to them of the
required coal and oil in time and simlar other problens
over which the Board cannot have any absolute control. The
recurring conmitments relating to constant and periodica
mai nt enance of supply lines and other installations ' cannot
be anytheless even during such times and such onerous
liabilities cannot be left to fall exclusively wupon the

Board and it is only keeping in view all these aspects,
paynment of nminimum guaranteed charges is necessarily in
buil t in the tariff system of the Board and the

reasonabl eness or legality of the same cannot be consi dered
either in the abstract or in isolation of all these aspects.
It is for this reason that all over and the consuner is also
nade to share the constraints on Boards economy even during

such peri ods. In fact the tariff inclusive of such a
provi si on for paynment of a minimum guaranteed sum
irrespective of the supply/consunption factor appears to be
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the consideration for the commtnents undertaken by the
Board as a package deal and it is not possible or
perm ssible to allowthe consunmer to wiggle out of such
conmitrments nmerely on the ground that the Board is not able
to supply at any point of time or period the required or
agreed quantum of supply or even supply up to the |level of
the mnimum guaranteed rate of charges. Tinkering wth
portions of contracts for any such reasons, nerely on
consi derations of equity or reasonabl eness pleaded for and
vis-a-vis one party alone will anobunt to mutilation of the
whol e schene underlying the contract and render thereby the
very generation and supply of electrical energy econonmically
unviable for the Board.. Consumers, who enter into such
conmtrents openly and knowing fully well all these hazards
i nvol ved in the generation, transm ssion and supply, wll be
estopped from going behind the solemm commtnent and
undertaking on their/its part under the contract. The High
Court ,does not seem to have properly appreciated the ratio
of the several deci'sions noticed except nerely referring to
them in extenso, and yet ultimately just, arrived at a
conclusion_ nerely for the reason that the court considered
it to be ‘nore equitable, just and reasonable to do so.

So far as the cases under consideration and the
liability of the consumers relating to mnimum guarantee are
concerned, the relevant clause relating to m ni mum guarantee
charges as well 'as the tariff notification relied upon
would go to show 'that what was guaranteed was not the
paynment of a flat sumor anpbunt of money to be cal cul ated
with reference to a particular nunmber or - percentage of
units, dehors the quantum of electrical energy  distributed
and supplied by the Board. |In other words, the guarantee
was of such m ni mum consunption as when cal cul ated at the
tariff.. will yield a particular nonthly/annual sumto the

Boar d. Even going by the ~tariff notification \which
prescribes also a mnimmentitling the Board to collect it
[vide clause 21 (b)] it nerely casts liability on the

consuner to guarantee a mnimum nonthly consunpti on
equivalent to 40% load factor of the contract denand.
Consequently, for the consuner to honour his/its commtnent
so undertaken to give a mninmum consunption there should
essentially be corresponding supply by the Board at least to
that extent, w thout which the consunption of the ~“agreed
mnimm is rendered inpossible by the very lapse of the
Boar d. The mni num guarantee, thus, appears to be not in
terns of any fixed or stipulated anpbunt but in terms of
nmerely the energy to be consumed. The right, therefore, of
the Board to demand the m ni num guaranteed charges, by the
very terns of the language in the contract as well as’ the
one used in the tariff notification is nade enforceable
dependi ng upon a correspondi ng duty, inpliedly undertaken to
supply electrical energy at least to that extent, and not
ot herw se. It is for this and only reason we find that the
ultimate conclusion arrived at by the Full Bench of the High
Court does not call for any interference in these appeals.

Shri  C. S. Vaidyanathan, |earned senior counsel for
the Board, further contended that the High Court conmitted
an error in overlooking the facts placed on record in the
form of statements showing the wunits which were made
available to the consumers during the periods in question
and the units determned on which the m ni mum charges becane
payabl e and that those statenents sufficiently substantiated
the position that the units made available were nore than
sufficient to cover the payment of m ninum charges and the
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contentions to the contrary that the Board had not been able
to supply even 40% of the contract denand to insist upon the
paynment of m ni mum guarant eed charges has no basis or nerit
of acceptance. In this connection, our attention has been
drawn by the counsel on either side to those materials and
particulars placed along with the counter affidavits/Return
of the Board filed before the H gh Court, the annexures
thereto and sonme of the correspondence between the officers
of the Board and the consumers concerned. Unfortunately,
even the Division Bench, before which the mtters were
posted for further hearing and disposal pursuant to the
opinion given by the Division Bench, did not undertake to
adjudicate this vital aspect of the issues involved which

in our view, becane very nuch relevant and essential in the
light of the opinionof the Full Bench. Apparently, on

account of the fact that the Full Bench confined the
operation of its decision for future application only, and
the Iliability for the periods under challenge therefore

stood governed by the position of |aw as declared by the
decision " in AIR 1993 MP 118 (supra) which held the field,
the Division Bench nmight have thought such an exercise to be
super fl uous. But, in the light of our conclusion that, as
the matter stands, on the basis of the existing clauses in
the contract as well as the Tariff notification the m ni num
guarantee assured was of the nonthly consunption equival ent
to 40% |oad factor of the contract demand which obligated
the Board also to ensure supply at least to-that extent to
insist wupon the paynent of the m ninumcharges, it becones
necessary to undertake an exercise, to decide in individua
cases, the question of actual supply said to have been made
in order to find out whether the units of energy to the
extent of mnimmof 40% of the contract demand has been
nmade available for consunption. For this purpose, these
cases have to be necessarily and are hereby renmitted to the
High Court, for being restored to their original nunber to
find out the actual position about clainfdispute relating to
the supply of energy equivalent (to 40% 1| oad factor of the
contract demand. Werever the High Court finds thi's fact in
favour of the Board, the consuner has to pay the ninimm
guaranteed consunption charges as clainmed, wthout any
further challenge to the said liability. Both parties shal
be at liberty to substantiate their respective stand in the
light of the materials already on record or that may be
produced further before the H gh Court in the relegated
pr oceedi ngs.

So far as the challenge made to the judgnment of the
Ful | Bench of the Hi gh Court, in confining its operation and
applicability only for future period, Shri GWL. Sanghi
| earned counsel, followed by the others have strongly
contended that the Hi gh Court as such cannot apply the
principle of prospective over ruling. Reliance in this
regard has been placed upon the decision reported in State
of HP. & Qhers vs Nurpur Private Bus Operators Union &
QO hers [1999 (9) SCC 559] to which one of us (B. N Kirpal
J.) was a party. Passing reference has been nade to the
decision in Golak Nath vs State of Punjab (AR 1967 SC 1643)
and the observation contained therein that the doctrine of
prospective overruling can be invoked only in matters
arising under the Constitution and that it can be applied by
the Supreme Court of India. The decision in Golak Naths
case as such was subsequently overruled by the decision
reported i n Kesavananda Bharati vs State of Kerala (AR 1973
SC 1461) though not specifically on this point. Rel i ance
has also been placed upon the decision reported in Ms
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K. S. Venkataranan & Co. vs State of Madras (AIR 1966 SC
1089) even to contend that if the H gh Court had no such
power, this Court while hearing an appeal from such judgnent
of the Hi gh Court, will equally cannot exercise such powers.
This subnission of the | earned counsel overlooks the vita

fact in that case that not only the H gh Court was found to
exerci se under Section 66 of the Incone Tax Act, 1922, a
special advisory jurisdiction the scope of which stood
l[imted by the section conferring such jurisdiction but even
the appeal to the Suprene Court having been nade only under
Section 66 A (2) of the said Act was noticed to hold that
the jurisdiction of this Court also does not get enlarged
and that the Suprene Court can also only do what the High
Court could do. Apart’ from the fact that the wit
jurisdiction conferred upon Hi gh Courts under Article 226 of
the Constitution does not carry any restriction in the
quality and content of such the powers, this Court could
al ways ~have recourse to the said doctrine or principle or
even dehors the necessity to fall back upon the said
principle pass such orders under powers which are inherent
in its being the highest court “in the country whose
dictates, declaration and mandate runs throughout the
country and binds all” Courts and every authority or persons
therein and having regard to Articles 141 and 142 of the
Constitution of India. The Appellate powers under Article
136 of the Constitution itself would al'so be sufficient to
pass any such orders. This Court has been fromtinme to tine
exercising such powers whenever found to be necessary in
bal ancing the rights of parties and in the interests of
justice. [vide: Union of India vs Mohd. Ranzan Khan 1991
(1) SCC 588; Managi ng Director ECIL vs B. Karunakar &
QO hers 1993 (4) SCC 727; India Cenent Ltd. vs State of
Tam| Nadu AIR 1990 S.C 85.] The ~decision reported in
1999(9) SCC 559 (Supra) at any rate is no authority for any
contra position to deny such powers to this Court.

The peculiar facts and circunstances of these cases
and the interests of justice, in our view, necessitate the
application of the Law declared therein only prospectively.
The electricity Board is a public authority of the State
engaged in the generation and supply of electrical energy at
concessional rates to different class and category of
consuners in the State. The construction placed by us is
likely to have serious and adverse inpact upon the finances
and the economic viability of the schene underlying tariff
and mnimum guarantee charges al ready determ ned. It is
i npossible for the Board, at this point of tinme to nmake up
or change the pattern of tariff retrospectively to retrieve
itself inthis regard for the past period. The construction
and execution of various devel opnental schenes and works are
likely to suffer thereby a serious set back al so. Keepi ng
in view all these aspects we will be justified in declaring
that the I|aw declared in these cases shall be for future
application only and not for the earlier period.

For all the reasons stated above, the appeals are
di sposed of in the light of the directions and observations
contained herein and the H gh Court shall restore the

proceedings to its original file and dispose of the sane in
accordance wth the directions contained in this judgnent.
The parties will bear their respective costs.




