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ACT:

Prevention of Corruption Act, 1947 s. 5(1) (d) & s.
5(2) - Scope of - Proof of " quilt based  on circunstantia
evi dence- Tests for deciding.

HEADNOTE

Both the appellants were officers of Indian O
Cor por ati on. The Cor por ati on invited t enders from
experi enced contractors for rock «cutting, filling and

levelling of certain land acquired by it. On the notified
date it opened the tenders received fromel even contractors.
But in the neantine since it nmade a change in the
specification of work to be done it asked the tenderers to
submt revised tender. The direction to submt fresh tenders
was restricted only to the original 11 tenderers. Even so it
was alleged that a tender formwas issued by the appellants
to A-4, who was not one of the 11 tenderers. there was again
a change in the specification of the work to be done at the
suggestion of foreign collaborators. The —appellants were
alleged to have asked the concerned officers of the
Corporation to nmake a fresh survey along with A-4, keeping
in view the suggestion of the foreign collaborators.
Eventually the contract was given to A-4. The prosecution
all eged that (1) the conduct of the appellants showed their
keenness to have the contract entrusted to A-4. (2). the
issue of work order was inflated wth figures relating to
rock cutting and filling; and (3) the appellants renoved
certain original docunents from the departmental “files and
substituted in their place fabricated materi al

The appell ants who were charged with of fences under s.
120B and s. 109 IPC and s. 5(2) read with s. 5(1)(d) of the
Prevention of Corruption Act, 1947 were convicted -and
sentenced to undergo inprisonment.

On the question whether the appellants had been rightly
convicted under s. 5(1)(d) of the Prevention of Corruption
Act .

Al l owi ng the appeal s,

N

HELD: 1. An analysis of the circunstantial evidence
adduced by the prosecution did not l|ead to the wunerring
certainty that the appellants acted with any dishonest or
corrupt motive or abused their position. [904 F]
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2. (a) It is well settled that abuse of position, in
order to cone within the mischief of s. 5(1)(d) of the Act,
nmust necessarily be dishonest so that it nmay be proved that
the accused caused deliberate loss to the departnent.
Further it is for the prosecution to prove affirmatively
that the accused, by corrupt or illegal means or by abusing
his position, obtained any pecuniary advantage for sone
ot her person. [892 G 893 A].

(b) Again, the fundanmental rule relating to the proof
of guilt based on circunstantial evidence is that there is
al ways danger that conjecture or suspicion mght take the
pl ace of |egal proof. In such cases the mind is apt to take
a pleasure in adapting circunstances to one another and even
in straining thema
876
little, if need be to force themto form parts of one
connected whole and the nore ingenious the nmind of the
i ndi vidual, the more likely it is, in considering such
matters, to over-reach and mslead itself to supply sone
little link” that'is wanting, to take for granted sone fact
consistent with its previous theories and necessary to
render them conplete. [893 B-D].

(c) In cases where the evidence is of a circunstantia
nature, the circunmstances from which the conclusion of guilt
isto be drawn should in the first /instance be fully
established, and all the facts so established should be
consistent only with the hypothesisof the guilt of the
accused. Again, the circunstances should be of a concl usive
nature and shoul d be such as to exclude every hypothesis but
the one proposed to be proved: In other words there nust be
a chain of evidence so far conplete as not to 'give any
reasonabl e ground for a conclusion consistent with the
i nnocence of the accused and it nust be such as to show t hat
within all human probability the act nmust have been done by
the accused. [893 D F].

M Narayanana Nanbiar v.  State of Kerala, [1963]

Supp. 2 SCR 724; Major S K Kale v. State of

Maharashtra, AIR 1977 SC . 822; Hanumant Govi nd

Ner gundkar v. State of MP., [1952] SCR 1091, AI'R 1952

SC 343; Palvinder Kaur v. State of Punjab, [1953] SCR

94: AR 1952 SC 354; Charan Singh v. State of U P., AR

1967 SC 529; referred to.

(d) The principle that inculpatory fact nust be
i nconsistent with the innocence of the accused and i ncapabl e
of explanation on any other hypothesis than that of guilt
does not nean that any extravagant hypothesis would be
sufficient to sustain the principle, but that the hypothesis
suggested nmust be reasonable. [893 G.

Govinda Reddy v. State of Mysore, AR 1960 SC 29;
referred to.

In the instant case the conduct of the appellants in
preferring A4 to any new contractor did not savour of
di shonest intentions on their part. Al though the notice was
sent by registered post to the 11 original tenderers there
is nothing in that notice or elsewhere on the record to
i ndicate that other contractors were precluded from
submitting their tenders or that the corrigendum extending
the date for subm ssion of the tenders was neither intended
to be published nor was it actually published. The High
Court had mssed this fact. The High Court was also wong in
thinking that out of the nine contractors who submtted
their revised tenders eight were from the original nine
tenderers and the ninth was A-4. In fact five of the
contractors that subnitted the fresh tenders were fresh
tenderers. Myreover none of the officers of the Finance and
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Engi neering Departnent of the Corporation who handled the
file relating to the grant of contract ever raised any
objection regarding the inproper reception or entertai nnent
of A-4’s tender. This showed that there was nothing w ong
about the issue of tender Formto A-4 or its entertai nnent
by the appellants. The contract in question was not a
specialised job requiring any extra ordinary skill. A-4 was
the Corporation’s old and tried contractor who had
previously executed a nunmber of works including rock
cutting.

(2) Though it cannot be gainsaid that the second
appel  ant had been extrenely negligent in not scrutinising
the papers, he affixed his signature in a routine nmanner to
the work order prepared by his subordinates without
realising
877
the inportance of his act, placing inplicit faith in the
integrity of thelatter. [900 E-F]

(3) There is no clear, cogent and convincing evidence
to show that the appellants had a hand in the renoval of the
| evel plans fromthe departmental file relating to the
contract and substitution of the faked plans. [900 G.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION: Criminal Appeal Nos.
346 and 387 of 1975.

Appeal s by Special Leave fromthe Judgment and Order
dated 6-8-75 of the Bonbay Hi gh Court in Crim nal Appeal No.
1005 and 1006 of 1973.

Lalit Chari, P. R Guna, A K Srivastava and Vi neet
Kurmmar for the Appellant in Cl. A No. 387/75.

R L. Kohli, P. P. Rao, R C. Kohli and R Nagarat hnam
for the Appellant in Cl. A No. 346/75.

V. S. Desai, H R Khanna and M N Shroff  for the
Respondent in both the appeals.

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-The above noted two criminal appeals
which are directed against the comron judgnent and order
dated August 6, 1975 of the H gh Court of Judicature _at
Bonbay affirmng on appeal the judgment —and order dated
August 6, 1973 of the Special Judge, Geater _Bonbay,
convicting S. P. Bhatnagar, appellant in the aforesaid first
appeal , (hereinafter described as A-1) under s. 120B read
with sections 409 and 109 of the Indian Penal Code and s.
5(2) of the Prevention of Corruption Act, 1947, and
sentencing him to six nmonths sinple inprisonment on each of
the said two courts as well as convicting A S
Kri shnaswany, appellant in the aforesaid second appea
(hereinafter described as A-2) wunder the aforesaid two
counts but reducing his sentence from nine nonths’
i mprisonnment to six nmonths sinple inprisonnent on each one
of those counts, shall be disposed of by this judgnent.

Briefly put the case as set up by the prosecution was:

In 1964, the Indian G Corporation (hereinafter
referred to as '"the Corporation’) which is a Governnent
owned comnpany, decided to purchase 13 acres and odd of a
hilly tract of land situate in village Mahul in Tronbay
(Bonmbay) from the Tatas for the purpose of erecting bl ack
furnace oil storage tanks and construction of adm nistrative
buil dings. After the area was taken over by the Corporation
Varandani (P. W 20), Junior Engineer of the Corporation
surveyed the land in Cctober, 1964, under the directions of
A-1 and A-2, the Engineering Manager and Senior Engineer




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 24
respectively of the Engi-
878

neering Departnent of the Marketing Division of the
Corporation with a view to find out the extent of rock
cutting and filling which might be required to be done for
levelling the area of 7 acres out of the said tract of |and.
The kacha 1level plan (Exh. 125) and worksheets prepared by
Varandani on Oct ober 13, 1964 and Novenber 3, 1964
respectively during the course of his aforesaid survey
(which were signed by A-1 and A-2, showed that 16, 80, 000
cft. of rock cutting work and 8,00,000 cft. of filling work
woul d have to be done to suit the purpose for which the | and
was acquired. Estimate (Exh. 27) prepared by Varandan

indicated that expenditure at the rate of Rs. 30/- per 100
cft. for rock cutting and Rs. 10/- per 100 cft. for filling
woul d have to be incurred. Pucca tracing (Exh. 34) of |eve

pl an (Exh. 125) and copies thereof signed by A-1 and A-2,
and contour plan prepared by  Varandani and approved by
Engi neeri ng Manager were kept on the record. On the basis of
the survey and the estimate of expenditure nmade by
Var andani ;- notice ( Exh. 28) inviting tenders from
experienced civil contractors for rock cutting, filling and
levelling of the land in question was prepared by A-2 on
February 2, 1965, and was forwarded (under his signatures)
by A-1 to the Finance Departnent for approval on February 5,
1965. After the approval of the Finance Departnent, the
Public Relations Oficer of the Corporation by his letter
(Exh. 29) dated February 11, 1965 requested Tines of India,
I ndi an Express and Free Press to publish the tender notice
(Exh. 28) wherein it was stated that the tenders which
shoul d reach the Corporation by 2.30 P.M on March 2, 1965
woul d be opened at 3.00 P.M on that date. |In response to
this notice eleven firms of contractors including Ram & Co.
submitted their tenders. N. N. Desai (hereinafter described
as A-4) however abstained fromsubmtting his tender. In the
meanwhile, it was decided that instead of having stack
nmeasurenent as provided in Exhibit 28, it would be desirable
to have the neasurenments on the basis of differences between
the existing and finished |evels. Accordingly, on March 5,
1965, the aforesaid eleven tenderers were asked to submit
revi sed tenders on the basis of the amended tender notice by
March 15, 1965.

Al t hough fresh tenders were restricted to the origina
el even tenderers, a tender form was issued to A4 in
response to the application nade by himon March8, 1965. On
opening the tenders on March 15, 1965, it was found that
five out of the eleven original tenderers and four new ones
including A4 had submtted their tenders, that the tender
of Ram & Co. whereby it had quoted Rs. 28/-per 100 cft. for
cutting work and 'nil amount for filling was the
879
lowest and that the second | owest tender was of A-4 who had
gquoted Rs. 26/- per 100 cft. for cutting and Rs. 6/- per 100
cft. for filling work. Thus, the actual anobunt as per
gquotation of Ram & Co. was Rs. 4,70,400/- and that of A-4
was Rs. 4,84,800/- for 16,80,000 cft. of cutting work and
8,00,000 cft. of filling work. On discovering that the
tender of his firmwas the | owest, Roshan Lal, a partner of
Ram & Co. addressed communication dated March 20, 1965 to
the Managi ng Director of the Corporation requesting himthat
the aforesaid job of rock cutting and filling be entrusted
to his firmin viewof its working experience detailed
therein but handed over the sane to A-1. At or about this
time, Messrs Labitos G| Fields Limted, a British firm whom
the Corporation was trying to collaborate in its project
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advi sed the Corporation that instead of three |levels
(steppings) which had been planned as per cantour nap (Exh.
34) there should be a single level and instead of the survey
being on the basis of 100 ft. spacing as done earlier by
Varadani, it should be on the basis of 10 ft. spacing.
Accordingly A-1 and A-2 told Varadani (P.W 20) and S. D
Vai dya, anot her Assistant Engi neer (hereinafter described as
A-3) to mmke a fresh survey alongwith A-4 according to the
advice of Messers Labitos G| Fields Linmted as it had been
alnost decided to entrust the aforesaid work to A-4.
Pursuant to the instructions of A-1 and A-2, B. N Desai, a
representative of A-4 was associated with the revised survey
which was carried from March 21 to March 26, 1965. As a
result of the joint survey, kacha |evel plan (Exh. 22) and
wor k- sheet  ( Exh. 23) were prepared by A-3 wunder the
directions of Varandani. As a result of this survey, it was
found that rock cutting and filling would have to be done to
the extent of 23,30,454 cft. and 31,500 cft. respectively as
agai nst 16, 80,000 <cft. and 8,00,000 cft. respectively as
found as ‘a result of the earlier survey. Notwithstanding the
| arge variations in the cutting and filling work which
required to be done as a result of the revised joint survey,
the Engineering Department did not invite fresh tenders but
i nstead prepared another conparative statenent on the basis
of the rates quoted by Ram & Co. and A-4 in their tenders
opened on March 15, 1965 and showed therein that the tender
of A-4 had turned out to be the | owest and that of Ram & Co.
to be the second ‘|owest. On April 7, 1965, A2 drew up
tender conmittee proceedings (Exh.~ 16) as reproduced bel ow
and got them signed by A-1 in the ~hope that the
recomendati ons rmade therein woul d be accept ed by
Srivastava, (P.W 5) the Financial Controllerand Patel, the
Qperation Manager of the Corporation, who were the other
menbers of the Tender Conmittee, in addition to A-1 and
finally by GCopal Krishan, the then Chairman of the Conpany

880

"Ref. No. ENG ASK/ Q 250 April 7, 1965.

Subj ect : Tender Committee proceedings for the finalisation
of rock «cutting, levelling of plot, taken over
fromMs. Tata at Bonbay.

(1) W had taken over 13.5 acres of land fromMs
Tata Power House at Tronbay. It was intended to |eve
this plot of Iand and recover about 7 acres of |and by
cutting and levelling in order to put up our Black
Storage tanks and other allied facilities. Due to the
uneven terrain, it was decided to have two steppings so
that the storage tanks may be installed at a higher
| evel and the remaining admnistrative blocks, 'were

house stores etc., at a lower level. Accordingly,
Public Tenders were invited for rock cutting and
filling this area on 100 cft. basis.

(2) Subsequently, Ms. Lobitos G| Fields Ltd.
El |l esnere Port, Wrral, Cheshire, had negotiations with
us for putting up a Transfornmer G| Bl ending Plant at
this site. The representatives of the above firmduring
their discussions with C &S M and M E. (accused
No. 1) stated, that they would |ike to have only plain
pi ece of land instead of steppings as was deci ded by us
previously. This wll entail additional cutting and
mnimse the quantity of filling.

(3) aQur esti mat ed quantity previously was
16, 80, 000 cft. of cutting and 8,00,000 cft. of filling.
As per the revision in the levels to be naintained at
this site that the total quantity of cutting comes to
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23,30,456 cft. The quantity of filling comes to 31,500

cft. The total estimated cost for the original work was

Rs. 6,13,200/-.

A conparative statement has been drawn as per the
tendered rates quoted by the various parties and the
position of the first three is as foll ows: -

S. Nanme of Contractor Qy. Rat e Amount Tota
No. %UCf t .
1 N N Desai Cutting 23, 30,450

26/ - Sd. 605917 607807
Fi'ling 31500 Cft. 1890

6/ -
2 Ram & Co. Cutting 2330450 652526 652526
28/- Cft.
Filing 31500 -
Cft. free
3 Library Construction Cutting 2330450 652526
28/- Cft. 655676
Fi i ng 31500 Cft. 3150
881
Ms. N N Desai, Contractor are the | owest. The Tender
Conmittee therefore recomends that this work may be
allotted to Ms. N N Desai, Contractor at their
guoted rate of Rs. 6, 07,807/ -~ being the |owest
tenderer.
Sd/ -
(S. P. Bhatnagar)
M E
(A. K. Srivastava)
F. O
(H B. Patel)
oM
Approved
(P. A. Gopal akri shnan)
Chai r man. "

Contrary to the expectations of A-1 and A-2, Srivastava
(P.W 5) refused to be a party to the Tender Committee
recomendati ons. | gnoring not only the opposition  of
Srivastava and the suggestion of the Accounts O ficer of the
Fi nance Departnent and the Assistant Finance Controller of
the Corporation nmade vide Exhibit 68 and Exhibit 31
respectively whil e processi ng t he tender conmttee
proceedings that in view of the fact that both the quantity
and value of the work had increased substantially as a
result of the revised survey, it would be fair and proper to

ask all the contractors who had responded to the tender
notice to re-submt their quotations but also the offer made
by Ram & Co. (which possessed the requisite skill and

equi prent) to execute the contract at the |lower rates of Rs.
20/ - per 100 cft. for rock cutting and Rs. 15/- per 100 cft.
for filling as well as the flat refusal to reduce his rates
given by A-4 during the negotiations conducted at the
suggestion of the Accounts Departnent of the Corporation on
April 17, 1965 with the three contractors nentioned in
Exhibit 16, A-2 carried on, in pursuance of the conspiracy
entered into bet ween hi nsel f and A-1 and A-4 fresh
negotiations with A-4 on or about April 20, 1965 w thout
associ ating any nmenber of the Finance Departnent and
persuaded him to accept the | owest revised rates offered by
Ram & Co. although he did not possess the requisite
experience in and equi pnent for rock cutting and filling and
by passing the Financial Controller forwarded the papers to
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the Qperation Manager who not being conversant wth the
proceedi ngs supported A-2 for entrusting the contract to A-4
at the lowest rates offered by Ram& Co. On the Tender
Committee reconmendations reaching him in circulation
Srivastava put on record his bold and enphatic protest but
eventual ly reluctantly gave his con-
882
currence to the recommendations nmade by A-1 and the
Qperation Manager as is evident fromthe concludi ng sentence
of the Note:
"The case is recomrended for acceptance of the

Chairman only because the Engineering Mnager has

certified that he would not be able to accept any

responsi bility about' the deadline if work is not given

to Desai."

Al t hough according to A-2's note (Exh. 33) dated Apri
19, 1965, the Coordinator and Sal es Manager was keen to have
the site devel oped as early as possible, the latter held up
the matter for nearly three nonths in the vain expectation
that the work would be done free of cost either by the
Gover nment_of —Maharashtra or the Bharat Sevak Samaj and it
was not before July 15, 1967 that he gave his approval to A
1's proposal to award the contract to A4 whereafter
accepting the said proposal the Managing Director of the
Mar ket i ng Di vi sion’and Chai rman of the Board of Directors of
the Corporation accorded sanction to the entrustment of the
work to A-4. On receipt of the sanction, A-1l forwarded the
papers with his endorsement to the Financial Controller on
July 29, 1965. On July 30, 1965, work order. (Exh. 19)
mani festing quantity of rock cutting work as 29, 30, 450 cft.,
filling work as 90,000 cft. and value of the work as Rs.
5,99,590/- as against the correspondi ng figures of 23, 30, 450
cft., 31,500 cft. and Rs. 4,70,000/- respectively as
specified in the final sanction which was based on the
aforesaid | evel statement (Exh. 22) and work sheet (Exh. 23)
was prepared and handed over by A-2 to A-4. Copies of the
work order were al so endorsed by A-2 to the Bills Section of
the Engineering Departrment and the Accounts Section of the
Fi nance Departnment of the Corporation with the endorsenent
"the above has Chairman’s approval on our —note of even
reference dated 7th April 1965. Please have the agreenent
execut ed. Earnest noney of unsuccessful tenderers may al so
pl ease be refunded early." On July 30, 1965, fornmal contract
(Exh. 74) nmentioning only the nunber and date of the work
order in the blank colums of the printed formwas prepared
and signed by A-4 and a representative of the Conmpany. The
joint level statenent Exhibit 22 and the work sheet Exhibit
23 in respect of the joint survey made between March 21 and
26, 1965 for ascertaining the extent of rock cutting and
filling which formed the basis for invitation of tenders and
the final sanction in favour of A-4 were not only Ileft
unsi gned by the concerned but were actually renoved fromthe
file and were substituted by spurious |evel plan (Exh. 24)
and its copy (Exh. 38) which were fabricated by A3 to
justify the inflated figures of rock cutting and filling
work nmentioned in the work order (Exh. 19) dated
883
July 29/30, 1965. On August 19, 1965, fabricated |level plans
(Exhibits 24 and 38) prepared by A-3 were sent to A-4 as
annexures to Exhibit 106 which ran as under: -

"W are enclosing herewith two prints of spot |evel of

land area to be dressed and |evelled at our Tronbay

pl ot .

The whole plot should be brought to a Ilevel of
102. 00 as directed.
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Pl ease return to us a copy of the Blue Print
showi ng spot | evel s duly signed as a token of
acceptance of the same for paynent."

Wiile A-4 retained one of the spurious plans viz.
Exhibit 38 with hinmself, he returned the other viz. Exhibit
24 after putting his initials thereon. Thereafter A-3
endorsed on the letter Exhibit 106 that 'the print signed by
A-4 should be filed by Sukhtankar (P.W 13) who is in charge
of the filing section.” Accordingly, Sukhtankar filed
Exhibit 106 alongwith Exhibit 24 in the Bill Section. The
actual rock cutting operations comenced with effect from
August 1, 1965 and on August 27, 1965, A-4 prepared and
submitted the first running bill (Exhibit 51) indicating
that 8,00,000 cft. of cutting work and 80,000 cft. of
filling work had been conpleted. This bill was acconpani ed
by the certificate of  A-3 reading as under :-

"The measurenents on which colum No. 3 of this
bill are based were taken by me on 24-8-65 and recorded
at pages of MMC No. 7201. Certified that the quantities
of .work actually executed as shown in colum No. 4 has
actually been done and in no case less than the on
account payments clai med.”

The above certificate was countersigned by A-2 on
August 26, 1965. A-2, A-3 and A-4 also signed neasurenent
certificate (Exhibit 52) which read as follows: -

"We certify that the neasurenents given above are
the actual works carried out in -accordance with the
drawi ngs and 'specifications as “indicated in the work
order referred to above."

On the basis of these certificates, the first on
account running bill was passed and paid for. Thereafter the
second and third running bills and neasurenent certificates
Exhi bits 53 and 54 dated Septem
884
ber 16, 1965 and Novenber 17, 1965 respectively claimng
that the additional cutting work of 5,00,000 cft. and
8,00,000 cft. had been done were |ikew se prepared by A-4
and signed by A-3 and counter-signed by A-2. The fourth
running bill and neasurenment certificate (Exh. ~55) dated
February 22, 1966 claimng that additional ~wrk to the
extent of 7,00,000 cft. had been done was prepared by A-4
and signed by A-3. This bill which was countersigned by K
S. Joshi, another Senior Engineer who was put incharge of
the Project in the absence of A-2 who had been transferred
to Del hi was al so paid.

On Novenber 8, 1966, one Gurunath Naik (P.W17) who
was working as a Junior or Assistant Engineer for sone tine
in Bonbay and for the remaining period at Allahabad, Kanpur
and Mugal sarai was called by A-1 and asked to see Ranrao,
the then Junior Engineering Manager. Accordingly -Naik met
Ranrao who directed himto go to the spot and have'the | eve
drawi ngs. Pursuant to this direction, Naik went to the site
for spot verification and reported to Ranrao vide Exhibit 18
that excepting at one place where he got a |level of 102-9
nowhere else did he get a level of 102. Naik al so reported
that as against an area of 7.4 acres which had to be
levelled hardly an area of 4.8 acres was attenpted to be
[ evell ed. On Decenber 30, 1966, A-4 subnitted his final bil
(Exh. 56) <clainmng to have conpleted the work by August 11,
1966. This bill bore the certificate dated Decenber 29, 1966
of A-3 to the effect that the measurenents on which col um
No. 3 of the bill was based was taken by himon that date,
and had been recorded in the nmeasurenents of the MB.MC
book. A-3 also recorded a further certificate to the effect
that the work had been conpleted 100% according to the
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specifications and drawi ngs. This certificate of A-3 was
followed by another certificate of A-4 that he accepted the
above certificate and certified that the amount of payment
which he received on that bill would be in full and fina
settlenent of all his clainse in respect of the work
excepting the refund of his security deposit. By this bill
A-4 clainmed to have done 3,84,720 cft. of cutting work and
18,200 cft. of filling work in addition to the work covered
by the four earlier running bills. Thus A-4 clained to have
done 31,84,720 cft. of rock cutting work and 98,200 cft. of
filling work. On this bill, which bore the certificates of
A-3 and A-4 was countersigned by Ranrao on Decenber 30, 1961
and wherein it was falsely claimed by A-4 that the work was
conpl eted on August 11, ~ 1966-although that date was also
much beyond the stipulated date-A-3 recorded the follow ng
not e: -

885
"The final bill ambunts to Rs. 6,51,674/- and is
in excess  of work order ampbunt by Rs. 52,084.
Since this excessis wthin 10% of the ordered
amount, M E. may ki ndly approve."

Accordingly the papers were laid before A1 who
accorded the desired approval the nonent the bill was laid
before him and sent” it for payment to the Accounts O ficer
ignoring the practice which required. all such bills
i nvol ving an excess of 10% over the sanctioned anpbunt to be
submitted to the Chairman for sanction. On-the bill comng

before the Accounts Department for scrutiny, it pointed out
that since the actual work exceeded the sanctioned amount by
Rs. 52,084/- for which originally the approval of the
Chairman was taken, the excess needed to be regularised by
obtaining his sanction. It was al so pointed out that as the
contractor had not conpleted the work within the stipulated
time, the question of inmposition of penalty also required to
be considered. On the pay order being returned to the
Engi neering Departnment, Ranrao, the then Deputy Engineering
Manager, submitted the followi ng reply vide Exhibit 59 dated
January 12, 1967: -
"The work is now conpl eted as required. However to
acquire the required level and gradient, the quantity
of work has increased. The party has now  subnitted
their final bill for this work amunting to  Rs.
6,51,674/- which is in excess by Rs. 52,084/- than the
original amount of work order
The excess is within 10% of the original estinate,
MD. is therefore requested to kindly approve the
excess work done and to pass the final bill for Rs.
6, 51, 674/ -.
As per the work order, the work was to be
conpleted within 4 nonths (120 worki ng days). However,
the Contractors could not conplete this work“including
the disposal of the excavated stuff within this tine
l[imt due to the fact that there was no approach
available to this plot. The party has conpleted the
work expeditiously, after the approach was given to
them by Ms. Tatas.
M D. is therefore, requested to consider this
aspect and approve the time limt extension upto 11-8-
1966, the date on which the party has conpleted the
wor k. "
886

On the matter comng back to the Finance Departnent,
Shende (P.W 16) pointed out that not only the quantities of
rock cutting and filling work which were found as a result
of the survey nmade between March 21 and 26, 1965 had been
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enornmously inflated in the work order but the work clai nmed
to have been done also exceeded the inflated figures
nmentioned in the work order. He, therefore, suggested that
the Department mght agree to the paynent of extra anount to
A-4 subject to A-1's obtaining the Board s ratification

Soneti me before March 28, 1967, Krishnaswany Rajam (P.W 1),
the Chief Internal Auditor, was sumobned by the Managing
Director and the General Manager and was asked to have a
personal talk with A-3 in connection wth the matter. On
P.W 1's questioning A-3 on March 28, 1967, the latter nade
conf essional statement (Exh. 21) which is reproduced bel ow
for facility of reference: -

"Regarding rock  cutting and filling at Tronbay
sitel wish to bring to your kind attention the
foll ow ng:

| “was assigned to this job after the
work was ~started at site by Ms N. N Desai

The ori gi nal estimtes for cutting and
filling were 16,80,000 cft. and 8, 00,000 cft.
respectively. It was |ater revi sed to
23,30,450 cft. and 31,500 cft. for cutting
and filling. | have got the workings for this

revision with ne at Ahnedabad. (He refers to
the genuine |evel statenents and plans and
wor ksheets Exs. 22 and 23 which were prepared
by him under the directions of Varandan

bet ween 21st and 26th March, 1965).

Later on | was _advised by ny superiors
to give a still further wupward revision
giving . the quantities as 29,30,450 cft. for
cutting and 90,000 cft. for filling. The work
sheets prepared by ne and si.gned by
contractor only (N N. Desai) has no bearing
to actual quantities involved. | had nerely
acted as asked by ny superiors in preparing
wor ksheet s accordi ngly which has resulted in
this wupward revision. | have also given
neasurenent certificates in this regard in
l[ine with the revised wong quantities. |
realise now this has resulted in naking
excess paynents to the contractor. | beg to
be excused for having done such a thing which
was done solely at the instance of ny
superiors in Engineering Depart -

887
ment. EEM (accused No. 1) and Dy. EM are
aware of this."

Thereupon P.W 1 put up the papers before the Managi ng
Director and the General Manager who advised himto start
i nvestigation on particular lines. During the course of the
inquiry, A-2 told P.W 1 that the work order which'as far as
he renenbered was prepared by A-3 was cursorily signed by
himdue to heavy rush of work and that while checking the
running bills submitted for paynent, he normally checked the
percentage of progress of work certified by the Assistant
Engi neer. On further investigation made on April 1, 1967, A-
3 produced the genuine |evel statement (Exh. 22) and the
wor k sheet (Exh. 23) before PPW 1 and told himthat the
substitution of the fabricated I|evel statement and work
sheet relating to rock cutting and filling at Tronmbay was
done at the instance of Joshi, A2 and A-1 and that they
were aware of the same. To the further question as to what
was the basis for the work order for the figure of 29,00, 000
cft. of rock cutting and 90,000 cft. of filling, A-3 told
P.W 1 that there was no basis for the work order and the
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quantities were fixed to suit sanctioned anbunt. On a query
being made by P.W 1 from Ranrao regarding the final bill
he adnmitted that he had not personally checked the
cal cul ati ons and had counter-signed the bill relying on the
accuracy of the neasurements shown in the bill which was
prepared by A-3. He further stated that he had not
personal Iy checked the calcul ati ons based on the final bil
and initialled joint levels which according to him were
normal |y done by the Assistant Engineer. During the course
of this inquiry, Murthy (P.W 18) was deputed by A-1 and
Kri shnaswany (P.W 1) to go to the spot and find out the
wor k which had actually been done. Thereupon, Murthy (P.W
18) submitted his interim report on April 6, 1967 pointing
out that at only one place the level was 103.94 and
el sewhere it remained much nore. By his final report (Exh.
44) dated April 20, 1967, Murthy (P.W 18) pointed out that
actually on the spot only 9,73,000 cft. of rock cutting and
50,000 cft. of filling had been done. After recording the
statenments of ~ A2, A3 and A4, Krishnaswany (P.W 1)
submitted a detailed report ~ (Exh. 25) on April 8, 1967 to
the Managing Director through the Financial Controller. In
his report, P.W 1 also pointed out that contour plan/levels
statenment which in case of this nature are jointly signed by
the contractor and the representative of the Engineering
Departnment were not available in the instant case for
i nspection and that A-3 had produced a |evel statenent
alleged to have been processed by _himand Varandani which
was not signed by any body including A-3 s superiors. P.W 1
al so

888

pointed out in the course of the report that the quantities
of rock <cutting and filling shown inthe work order were
29, 30,450 cft. and 90,000 <cft. respectively and that there
was an i ncrease of 6, 00, 000 cft. of rock cutting
strai ghtaway. Krishnaswany (P.W 1) ~also nentioned in his
report that according to A-3, the | evel statement giving the
figure of 29,30,450 cft. for cutting and 90,000 /cft. for
filling had been signed by A-4.

On the report being put up before the then Fi nancia
Controller, he directed that before proceeding with the
matter, it was necessary to call for the coments of A-1.
Thereupon after <calling for a report fromRanrao, A1 gave
his comments vide Exhibit 178 dated April 17, 1967 wherein
after doubting the conpetence and qualification of PPW 1 to
hol d the investigation, he offered to send one of the senior
engi neers from Wstern Branch to carry out an independent
survey to find out the quantity of work done by A-4 and
suggested that nmeasurements mght be nmade by reference to
the kacha |evel statement (Exh. 125), the work sheet (Exh.
126) and the contour plan (Exh. 34) which were checked by A-
2 and approved by himand which nmust be with the departnent.
On April 18, 1967, A1 sent for A-3 and questioned himin

regard to the matter. In the statenent penned by A-3
hinsel f, he stated that he changed the |evel s of draw ng of
Tronmbay plot regarding rock cutting and filling job at the

instance of A-2 and KSJ (i.e. Joshi) but did not informA-1.

On May 3, 1967, A-1 issued show cause notices to A2
and A-3 with a viewto hold departrmental enquiry against
them By his reply dated May 20, 1967 to the show cause
notice, A-3 stated that he had changed the original contour
pl an at the instance of A-2.

On getting information on July 15, 1967 that A-4 was
havi ng some rock cutting done on the site although he had in
his final bill clainmed that he had fully conpleted the work
on August 11, 1966, A-1 and A-2 visited the site along with
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Lakshnmanan, the Operations Manager and finding that the work
of rock cutting was still going on and that the claimof A-4

as certified by A-3 and countersigned by Ranrao about the
wor k havi ng been conpleted on August 11, 1966 was apparently
false had the measurements of rock cutting and filling work
taken by Ganapathy. As the neasurenents taken by Ganpat hy
were on the basis of |evel plans prepared by Tatas in which
the bench mark was 94.5 as agai nst the bench nmark of 100 for
the survey in question, the Mnaging Director had the
nmeasurenments taken by Ms R L. Dalal & Co. The report of
Dalal & Co. showed that the rock cutting work done was
9,60,000 cft. and filling work was 1, 96,000 cft. only.
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On July 28, 1967, the Managing Director issued a charge
sheet to A-1, A2, A-3 and Ranrao. In his reply (Exh.64)
dat ed August 4, 1967 to the charge sheet, A-3 subnitted that
what ever he did was under the orders of A-1 and the Deputy
Engi neering Manager. ~This time he did not nention A-2 to be
responsi bl'e for anything done by him On the sane day i.e.
August 4, 1967, A-1 sent for A-3 in his cabin and questioned
himin the presence of three other officers viz. Roy
Chowdhary (P.W2), who was the Deputy Financial Controller
Shriyan (P.W23), the Assistant Engineer, and Vora, the
Senior Engineer. On this GOccasion, A-3 allegedly made
statenment (Exh.43) absolving A-1 and throwing the entire
responsibility on A-2. Wile the three other officers and A-
1 signed the statenent (Exh.48) nmade by A-3, A-3 declined to
signit and fled ‘away from the chanber on sonme excuse and
rushed to the chanber of Krishnaswany, Chief Interna
Audi t or wher eupon Roy Chowdhary (P.W2) also followed A-3 to
the chanber of Krishnaswany. In the chanber of Krishnaswany,
A-3 resiled from the statenment. Having regard to the
position adopted by A-3 in resiling from his earlier
statement of that very day before A-1, Roy Chowdhary
rem nded him that in the nmorning in his presence, he had
stated that it was A-2 who was responsible for asking himto
change the drawing and increase'the quantities. /To this
guesti on of Roy Chowdhary in the chanber of Krishnaswany, A-
3 replied in the negative and stated that A-1 called himand
Joshi into his room and instructed him personally to
increase the quantity. Wen questioned by Roy Chowdhary as
to why he did not come out with that truth in the roomof A-
1in the presence of Roy Chowdhary, A-3 replied that he did
not do so out of fear or A-1.

In his reply to the charge sheet, Ranrao inter alia
stated that he signed the bill (Exh.56) relying on the
certificate of A-3 who had been assigned to the job and
added that according to the practice prevailing in_ the
Corporation, Senior Engineers were not expected to verify
the neasurenents. Elaborating his explanation, he stated
that just as Senior Engineer, Doraiswany could not proceed
to a BPlI nor Senior Engineer Vora nor Senior Engineer Char
could proceed to an installation just to verify the billed
guantities in view of the fact that there were a nunmber of
bills on each work order and so many work orders for each
location. Similarly in the Branches, Senior Engineers who
were controlling the wrk for so many depots and
installations were not expected to verify the quantities in
each bill; that however, if there was a dispute with the
contractor or there was sone other reason to doubt the
correctness of the Assistant Engineer’'s certificate, the
Seni or
890
Engi neer might either take neasurenents hinself or get them
taken by another Assistant Engi neer; that subsequent to the
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counter signature by the Senior Engineer, the bill was
passed on to the Engineering Bills Section where the bills
were checked by the Accountant against sanctions, work
order, rates and anounts, deductions for cement A C. sheets
or other materials supplied and security; deposit etc; that
the Accountant prepared the pay order giving all these
details for signature by a Senior Engineer as far as
possi bl e other than the countersigning Senior Engineer; that

the bill then went to the Accounts Departnment where it was
subjected to further detailed scrutiny before paynent; that
on Decenber 30, 1966 Vaidya brought the bill for Rs.79,

674/ - dated Decenber 30, 1966 to himfor counter signature;
that it would have nornally been put up to K S. Joshi but
was brought to himas he was not avail able; that Vaidya was
the Assistant Engi neer who had handled that contract from

the time of placing the work order; that the bill was for
the work carried out by the Contractor subsequent to the
previous ' on account bill’ 21-2-66 (nearly 10 nonths

earlier) i.e. about 3.18 |akhs cft. at Rs. 20/- per 100 cft.
of cutting and 18,200 cft. of filling at Rs. 15/- per 100
cft; that he had visited Tronbay nunber of tinmes in
connection with other works ~during the period comrencing
from August, 1966 and was aware that the Contractor had
carried out approximately that nuch work during 1966; that
the extra quantity required sanction of conpetent authority;
that the previous bills passed showed that the major portion
of the work was carried out during the period August to
Decenber, 1965 and about 7 lakhs ~CFT of cutting during
Decenmber, 1965 to February, 1966; that A S. Krishnaswamny
who placed the work order had -countersigned bills upto 21

| akhs cft. of cutting and 80,000 cft. of filling as early as
Novermber 17, 1965 and subsequently K. S, Joshi had
countersigned a bill for an additional 7 Ilakhs 'cft. of
cutting and the contractor had already  been paid Rs. 5.72
| akhs | ess security deposi't; t hat he, therefore

countersigned the bill dated Decenber 30, 1966 and passed it
onto ME for approval of the'extra quantity of ‘cutting;
that ME. approved on the sanme date and the bills was sent
to Engineering Bills for scrutiny by the Accountant in
respect of sanctions, work order terms etc; that ~he also
particularly instructed that the bill should be shown to K
S. Joshi before the pay order was issued since normally the
bill should have gone to himfor counter signature; that the
Accountant carried out his instructions; that the counter
signature did not denote final passing of a bill but only
that it mght be proceeded further and subjected to all the
necessary admnistrative and financial checks bef ore
paynment; that all the bills for the work had been certified
by the Assistant Engineer incharge who was fully famliar
with work and the previous bills had been counter-
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signed by colleagues of status equal to him that he had no
reasons to suspect any mal practice or mstakes and also
there was no dispute wth contractor; that he had exercise
the normal technical checks which were the functions denoted
by counter signature as per the prevailing practice and that
countersignature did not inply correctness of the quantities
certified by the Assistant Engi neer (who al one was
responsi ble for the correctness) in either the current or
previous bills.

Wen the nmatter was thus pending, a confidentia
informati on reached Rege, the Deputy Superintendent of
Police, CB.l. (P.W 27) who registered the case on Decenber
27, 1967. During the course of investigation, he visited the
office of the Corporation, took charge of all the concerned
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docunents, had the site neasured by Shivashankar, Technica
Exam ner, Central Intelligence Service, (P.W4) according to
whom the cutting and filling work done by the contractor was
to the extent of 9,61,000 cft. and 1,50, 000 cft.
respectively and after securing the requisite sanction,
prosecuted A-1, A-2 and A-3 and also submitted the charge
sheet against A-4 with the result that all the four accused
wer e convi ct ed.

In these appeals, we have had the advantage of hearing
full dressed argunents of counsel on both sides who
diligently prepared the case and put across their respective
contentions with great ability.

We nust point out at the outset that although the tria
court had clearly acquitted A-1 of the charge under section
409 read with section 120-B and section 109 of the Indian
Penal Code it unfortunately forgot to keep that fact in mnd
with the result that while concluding its judgnent it held
himguilty on that charge as well. In the circunstances, it
was not opento the Hgh Court in the appeal by A-1 to go
into that. charge and reverse the findings arrived at by the
trial court. We will accordingly be concerned wth the
qguestion of wvalidity of  A-1's conviction under section 5(2)
read with section 5(1)(d) ~of the Prevention of Corruption
Act only but so far as~ A-2 is concerned, we will have to
examine the wvalidity of his conviction under all the
charges. Before exanm ning the sufficiency or otherw se of
the material bearing, on the charges against both the
appel l ants, we consider it necessary to have a cl ear concept
of the meaning and anbit of the phraseol ogy "by corrupt or
illegal neans or by otherw se abusing his position as public
servant” used in section 5(1)(d) of the Prevention of
Corruption Act, 1947 (hereinafter referred to as "the Act’)
for the contravention of which the “appellants have been

convicted. It wll be advantageous in this connection to
refer to two decisions rendered by this
892

Court in M Narayanana Nanbiar v. State of Kerala(l) and
Major S. K Kale v. State of Mharashtra.(2) In'the first
case, Subba Rao, J. (as he then was) while construing clause
(d) of sub-section (1) of section 5 of the Act observed: -
"The pharaseol ogy ' by ot herw se abusing his position as
public servant’ covers acts done otherwise than by
corrupt or illegal neans by an officer abusing his
position. The gist of the offence under this clause is
that a public officer abusing his position-as a public
servant obtains for hinself or for any other person any
val uabl e thing or pecuniary advantage. "Abuse" neans
msuse i.e. wusing his position for sonmething for which
it is not intended. That abuse may be by corrupt or
illegal nmeans or otherwi se than those neans. The word
"otherwi se’ has w de connotation and if no Limtation
is placed on it the words ’'corrupt’, ’illegal’ and
"otherwi se’ mentioned in the clause becone surplusage,
for on that construction every abuse of position is
gat hered by the clause. So sone limtation will have to
be put on that word and that linitation is that it
takes colour fromthe preceding words along with which
it appears in the clause, that is to say sonething
savouring of dishonest act on his part. The contention
of the |learned counsel that if the clause is wdely
construed even a recomendation nade by a public
servant for securing a job for another nay conme within
the clause and that could not have been the intention
of the Legislature. But in our view such inocuous acts
will not be covered by the said clause. The
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juxtaposition of the word otherwise’ with the words
“corrupt or illegal nmeans" and the dishonesty inplict
inthe word "abuse" indicate the necessity for a
di shonest intention on his part to bring himwithin the
meani ng of the clause. Whether he abused his position
or not depends upon the facts of each case.”
Foll owi ng the decision in M Narayanan Nanbiar v. State
of Kerala (supra), it was held by this Court in Major S. K
Kale v. State of Maharashtra (supra) that the abuse of a
position in order to cone within the mschief of the section
must necessarily be dishonest so that it may be proved that
the accused caused deliberate loss to the departnent. It was
further held in this case that it is for the prosecution to
prove affirmatively that the accused by corrupt or illega
neans or by abusing his position obtained any pecuniary
advant age for some other
893
person. It would, therefore, be necessary to find out in
this case’ as to whether the accused abused their position
and acted dishonestly or with a corrupt or oblique notive in
having the contract in question entrusted to A-4. As the
courts below have rested their judgnents on a constellation
of circumstances, it wuld be well to bear in mnd the
fundanental rule relating to the proof  of guilt based on
circunstantial evidence which has been settled by a |ong
line of decisions off this Court. The rule is to the effect
that in cases depending on circunstantial evidence, there is
al ways the danger that conjecture or suspicion may take the
pl ace of |egal proof. In such cases the mind is apt to take
a pleasure in adapting circunstances to one another, and
even in straining them a little, if need be, to force them
to formparts of one connected whol e; and the nore ingenious

the mnd of the individual, the nore Ilikely it is,
considering such matters to cover reach and mslead itself,
to supply sone little link that is wanting, to take for

granted some fact consistent with its previous theories and
necessary to render them conpl ete.

In cases where the evidenceis of a circunmstantia
nature, the circunmstances from which the conclusion of guilt
is to be drawmn should in the first instance be fully
established, and all the facts so established should be
consistent only wth the hypotheisis of the guilt of the
accused. Again, the circunstances should be of a concl usive
nature and they should be such as to exclude every
hypot hesi s but the one proposed to be proved. In other
words, there mnust be a chain of evidence so far conplete as
not to |Ileave any reasonable grounds for . a ~conclusion
consistent with the innocence of the accused and it nust be
such as to show that within all human probability the act
nust have been done by the accused. (See Hanunmant Govi nd
Nar gundkar v. State of MP.,(1) Palvinder Kaur v. State of
Punj ab(2) and Charan Singh v. State of U P.(3).

The principle t hat i ncul patory fact nmust be
inconsistent with the innocence of the accused and incapable
of explanation on any other hypothesis than that of guilt
does not nean that any extravagant hypothesis would be
sufficient to sustain the principle, but that the hypothesis
suggest ed rmust be reasonable. (See Govinda Reddy v. State of
Mysore(4).
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Keeping in viewthe aforesaid construction placed on
section 5(1)(d) of the Act and the principles with regard to
proof of guilt based on circunstantial evidence, |et us now
turn to the various circunstances which have been relied
upon by the High Court in holding the appellants guilty and
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see whether they factually exist and if so whether they are
of such a character as to be wholly inconpatible with the
i nnocence of the appellants and consistent only with their
guilt. In so doing, we purpose to divide the aforesaid
ci rcunst ances under the follow ng broad heads and deal with
them seriatim -

1. The conduct of the appellants evidencing
their keenness to have the contract entrusted
to A-4.

2. I ssue of work order (Exh. 19) with inflated
figures relating to rock cutting and filling.

3. Renoval of statenment of |evel plan (Exh. 22)
and wor k sheet (Exh. 23) from the
depart ment al file and fabrication and
substitution in their place of the fabricated
ones by A-3

4. Despat ch on August 19, 1965 of spurious |eve
plan (Exh. 24) and its copy (Exh. 38) by A-2
to A4 as annexures to Exhibit 106.
5. Counter-signing of the on running bills by A
2.
6. The initialling of the final bill by A1
The first circunstance relied upon by the High Cburt in
this behalf is that though the revised tender notice was
limted to the 'eleven contractors who had originally
submitted their tenders in response to the Tender Notice
(Exh. 28), the appellants inproperly -got -a tender form
issued to A-4 and entertained by the Tender Committee. It is
true that the copies of Exhibit 15 on which the prosecution
has sought to rely were sent- by registered post to the
el even original tenderers by the Engineering Departnent of
the Corporation but it cannot be overlooked that there is
nothing in Exhibit 15 or el shhere on'the record to indicate
that other contractors were precluded fromsubnitting their
tenders or that the corrigendum extending the date for
submi ssion of the tenders was neither intended to be
publ i shed nor was it actually published. It seens that the
attention of the High Court. was not drawn to the
conmuni cati on (Exh. 29) dated March 9, 1965 addressed by
Ranganat h, Public Rel ations
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Oficer, to the Advertisement Manager, Tines of India and
others and the corrigendum form ng annexure thereto which
ran as under: -
" I NDIAN O L CORPORATI ON LI M TED ( MARKETI NG DI'VI SI ON)
Cl arke Road, Mahal axni, Bonbay-34, WB, India
I N REPLY PLEASE REFER TO PR 31 317
9th March, 1965

To
The Advertisenment Manager,
The Tinmes of India, (Bonbay)
The | ndi an Express, (Bombay)
Free Press Journal, (Bonbay)
Dear Sir,

Subj ect: Tender No. 249/65 Corrigendum
Attached is text of an advertisenment for | MVED ATE
Publication wutilising the mninum possible space under
Public Notice/ Tenders or in its appropriate place.
We would appreciate your treating this request as
URGENT. Thanki ng you.
Yours faithfully,
Sd/ -
(B. V. Ranganat h)
Public Relations Oficer
Encl: One.
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c.c. Engineering Manager, H O with reference to
their inter-office menmo No- Eng/ ASK dated 9-3-
1965. W are trying to get it published on March
10.
| NDI AN O L CORPORATI ON LTD. ( MARKETI NG DI VI SI ON)

Corrigendumto Public Tender No. 249/65
The last date for receiving this Tender has been
extended to 15th March, 1965 at 2-30 P.M and will
be opened the same day at 3-00 P.M"
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The attention of the H gh Court also does not seemto
have been invited to the above noted endorsenent at the foot
of Exhibit 29.

The High Court also seens to be wong in thinking that
out of the nine contractors who subnitted their tenders in
response to the revised tender notice, eight were fromthe
original nine tenders and the ninth was A-4. A conparison of
the two lists viz. the one of the original tenders and the
ot her of /'those contactors who submitted their tenders in
response to the revised tender notice would nmake it clear
that five contractors appearing in-the second list were
fresh tenderers.

The Financial Controller’s note (Exh. 17) dated Apri
2, 1965 which appears to be the outcome of sone persona
pique itself shows that it was only on April 15, 1965 that
it was agreed between the nenbers of the Tender Committee
that the grant of the contract woul d be confined to one the
of the three | owest tenderers, one of whom was A-4.

The fact that none of the -eleven officers of the
Fi nance and the Engineering Departnent of ~the Corporation
who handled the file relating to the grant of the contract
in question ever raised any objection regarding the i nproper
reception or entertai nment of A-4’'s tender by the
Engi neering Departnment is a proof positive of the fact that
there was not hing wong about the issue of tender formto A-
4 or its entertainment by the appellants.

Thus it is clear that the (first circunstance relied
upon by the H gh Court had no factual existence and coul d
not be pressed into service against the appellants.

The next finding of the Hi gh Court that while Ram & Co.
was best fitted for entrustment of the contract in question
in view of the vast experience and equipnment possessed by
it, A4 did not have any such nerit. It is a matter of
conmon know edge that rock cutting is not a specialisedjob
and no extra-ordinary skill or experience is required for
the sane and that every civil construction involves sone
sort of rock cutting. It is also in evidence that A-4 who
was the Corporation’s old and tried contractor. had
previously executed 98 works including the one on the An-top
HIll in Bonbay for the Corporation to its entire
satisfication, and out of the aforesaid works nany rel ated
to installations which were nore conplicated than rock

cutting and filling. It would also be noticed that in the
notes put up
897

by them neither Srivastava (P.W 5) nor Shivananda,
Superi ntendent, nor Khurana, Assistant Financial Controller
of the Finance Departnment, nor the Operation Manager ever
poi nted out that Al4 |acked the requisite experience or
conpetence which disentitled him to the grant of the
contract. In fact Shivananda and Khurana had suggested as an
alternative to inviting fresh tenders that A-4 should be
asked to reduce his rates in view of the revised figures on
account of which the value of the contract had gone up
consi der abl y.
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It would also be noticed that the Hgh Court while
rightly holding that Exhibit 122 was not delivered to A-1 by
Roshan Lal (P.W 19) tell into an error in observing that A-
1 had a hand in suppressing it. It seenms to have escaped its
notice that at the negotiations conducted on April 17, 1965
with the three |owest tenderers viz. Ramand Co., Liberty
and Co., and A-4 by the Tender Conmittee, of which PPW 5
was a prom nent nenber, Roshan Lal was present and while
pressing his firmis claim to the grant of the contract he
did draw the attention of the nenbers of the Conmittee to
the contents of Ext. 122 sent earlier by his firmto the
Corporation. This is evident from Roshan Lal’s own adm ssion
that he informed the corporation in witing as to his
experience in the line and whatever he had witten he had
also told the concerned officers who were two or there in
nunber. If A-1 woul d have had a hand in suppressing Ext. 122
he would not have-allowed it is to remain on the file. That
apart a bare perusal ~of report Ext. 33 which is fairly
detailed i's enough'to show that neither A-1 nor A2 was
interested in suppressing or distorting any material fact.
There was, therefore, hardly any justification for the
observation in question.

The third finding of the Hi gh Court that the appellants
told Vrindani (P.W 20) and Vaidya (A-3) that it had already
been decided to entrust the contract to A-4 and in order not
to loose tine, a joint survey should  be nade, is also
erroneous. It is unbelievable that A-1 and A-2 who were pre-
occupied with several projects would go and tell Vrindan
who was three or four steps below themand was admittedly
not a nenber of the conspiracy  nor concerned wth policy
matters that it had been already decided to assign the
contract to A-4. The aforesaid briefing attributed to the
appel l ants also seens to be incredible in view of the fact
that it was only on the basis of° thelevel neasurenments
taken by P.W 20 and A-3 during the survey made by them
bet ween March 20 and 26, 1965 that ‘A-4 turned out to be the
| owest tenderer and at the time when the briefing is alleged
to have been given the | owest tender was of Ram & Co.
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The insinuation inplicit in the fourthfinding of the
H gh Court that Exts. 16, 17, 30-33 .and 123 led to the
inference that A-1 was the author and architect of the
proposal for acceptance of A-4's t ender, is al so
unwarranted. There is nothing in these docunents which can
be interpreted to indicate that the appellant was actuated
by any wulterior or corrupt notive or that he was guilty of

any ms-demeanour, irregularity or inpropriety. On the
contrary the said documents particularly Exts.! 16 and 33,
which Iike an open book fairly set-out all the facts and

ci rcunst ances bearing wupon the allotment of the contract in
qguestion including the claim thereto of Ram & Co. not only
mani fest, that the procedure referred to by PPW 1 in his
deposition for inviting and finalizing the tenders was
meticul ously followed in the present case, but  also
establish A-1's bona fides. It has also to be borne in mnd
that the Tender Conmittee which conprised of the Qperation
Manager and the Financial Controller in addition to A-1 had
only an advisory role to play and the decision to entrust
the contract to a particular contractor lay wth the
Chairman of the Board of Directors in consultation with the
coordi nator and Sales Manager who was above the Tender
Conmittee. That the appellant’s proposal favouring A-4 was
inthe interest of the corporation both fromthe point of
vi ew of econony as well as speedy and satisfactory execution
of work and was solely inspired by his concern to avoid the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 24

sad experience which the corporation had in respect of rock

cutting work at An-top hill with the Kore Brothers which was

a new party is evident fromthe follow ng endorsenent made
on A-33 by H B. Patel, Operation Manager: -

"In view of the wurgency and our past experience

with a new party at An-top hill, | agree to Senior

Engi neer’s proposal that we give the job to Ms. N N

Desai at the | owest tendered rates."

The fifth finding of the High Court that the appellants
had negotiations on their own with A4 wth a sinister
object is also against the weight of the material on the
record. The act of the appellants in trying to ascertain
fromA-4 whether he was prepared to reduce his rates to the
level of Ms. Ram & Co.  which seens to have been taken in
consultation and agreenment with P.W 5 was, in our opinion
guiltless, It would be well to renenmber in this connection
that Shrivastava P.W 5 hinself admitted in the course of
his deposition that there was practice in their corporation
of asking the second | owest tenderer to match his rates with
the | owest ~tender. The proposal about the allotnment of work
in favour_of A-4 was, therefore, not only consistent with
the practice but was also in the interest of the
cor porati on.
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In view of the foregoing we are inclined to think that
the conduct of the appellants in prefering A-4 to any new
contractor did not savour of dishonest intention

Re. 2: Coning to the work order (Exh. 19) containing
inflated figures which is the” corner stone of the
prosecution case, it may be pointed out that the prosecution
has not been able to produce any evidence showing the
ci rcunst ances under which it was prepared. The observation
od the H gh Court that the work order nust be the creation
of not only A-2 but of A1 as well seens to be based upon
nmere conjecture. It would be noticed that the work order
does not bear the signatures of A-1 and there is nothing to
show that in the normal course, ‘the work order had to cone
to A-1 before being issued to A4 W cannot also in this
connection afford to |ose sight of the observations made by
the trial court at page 279 of the Paper Book that "it is a
conmmon ground that accused No. 1 is not concerned with the
maki ng of the order and that it is also a conmon ground -t hat
a work order is issued by the Engineer Incharge’ . In these
circunstances, it is difficult to understand how the Hi gh
Court came to the conclusion that the work order (Exh. 19)
was the creation of not only A-2 but of A1 aswell. It
seens that the finding of the Hi gh Court was influenced by
its finding with regard to Exhibits 16 and 33. In view,
however, of our finding wth regard to Exhibits 16 and 33,
the observation of the H gh Court that the work order was
also the creation of A-1 cannot be substained. "W wll,
accordingly advert to the material on the record with a view
only to see how far it reflects on the bonafides of A-2. The
prosecution has not led any evidence to prove that A2
dictated or prepared the work order. The proven facts show
that according to the normal practice prevalent in the
department it is not the Senior Engineer |ike appellant No.
2 who is incharge of the Project that prepared a work order
but an assistant or Junior Engineer in charge of the work
wor ki ng under him Al though Varandani has in the course of
his deposition tried to suggest that the work order was
prepared by A-2, his suggestion cannot be relied upon in the
face of Exhibit 67 wherein he told PPW 1 that the work
order was presumably prepared by Vaidya, A-3. It is highly
i mprobabl e that on the very day of the grant of the sanction
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of the contract in question A-2 would take the extrenely
hazardous step of inflating the figures to obtain undue
advantage for A-4 specially when he knewthat the fraud
woul d be at once discovered by reference to the sanction
whi ch had been transmitted to the Fi nance Departnent.

The prosecution theory that the work order giving
inflated figures was not only signed but was al so prepared
by A-2 is al so negatived
900
by the follow ng endorsenment on the copy of the work order
sent to the Bills and Accounts Sections of the Engineering
Department of the Corporation

"The above has Chairman’s approval on our note of
even reference dated 7th April, 1965. Please have the
agreenment executed. Earnest noney of unsuccessfu
tenderers may be refunded early."

The above quoted endorsenent conpletely denolished the
prosecution case. |If A2 had been the author of Exhibit 19,
or had' suspected that his subordinate would have dared to
inflate the quantities of the work, it is inconceivable that
he woul d —have made the above quoted insertion giving the
particulars of the above nentioned note neant for the
Chairman’s aproval in the copy of the work order addressed
to the Bills and Accounts Sections  which would have
furnished a valuable clue for the speedy detection of the
fraud that is alleged to have been perpetrated.

Again if A-2 were really a conspirator who had fal sely
inflated the figures of rock cutting and filling in the work
order he woul d have seen to it that the potentia
docunentary evi dence enbodi ed in Exhibit 125 which showed
the genuine |levels on the spot was destroyed or done away
with. The fact that he did not do anything of ‘the kind
rai ses a strong doubt about his cul pability:.

Thus though it cannot be gainsaid that A-2 has been
extremely negligent in not scrutinising the papers, it seens
to us that he affixed his signatures in a routine manner to
the work order prepared by his subordi nate engi neer without
realizing the inportance of his act placing inplicit faith
in the integrity of the latter.

Re. 3: There is no clear, cogent and convincing
evidence to showthat A-1 or A-2 or both had a hand in the
renmoval of the level plan (Exh. 22) or the work sheet (Exh.
23) from the departnental file relating to the contract in
guestion and substitution in their place of the faked | eve
pl an (Exh. 24) and work sheet (Exh. ~38) which were
adnmittedly fabricated by A-3. The statenments nmade fromtime
totime by A3 in this behalf being contradictory and
di screpant as woul d be evident fromthe follow ng table:

S. Date No. of Text of the statenent
No t he Exhi -
bi t
1 28-3- 1967 21 The Original estimates for cutting

and filling were 16,80,000 cft. and
8,00,000 cft. respectively. It was
| ater revised 23, 30,450 cft. and

31,500 cft
901
S. Date No. of Text of the statenent
No t he Exhi -
bi t

for cutting and filing.. Later on
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was advi sed by my superior in Engg.
Dept., Eand Dy. EM to give a
still further upward revision
giving the quantities as 29, 30, 450
cft. for cutting and 90,000 cft.
for filling.

2 1-4-1967 36 ASK, KSJ and SPB asked nme to substi -
tute SHS relating to rock cutting &
filling at Trombay which was
resulted in larger quantities of

cutting and filling and they are
fully aware of it.
3 18-4-1967 39 & 41 I''told R Krishnaswanmy when he

called ne on 29-3-1967 that A S

Kri shnaswany and K S. Joshi told
me-to change the | evels of draw ngs
of Tronbay pl ot regarding rock
cutting/filling job . Inreply to
the further query of R Krishna-
swany, | told himthat | did not
inform M E. about this and that he
m ght “be knowi ng.

5 20-5-1967 69 In addition to the statenent dated
18- 4-1967, | have to submt that I
was asked to change the origina
contour, place by A'S. Krishnaswany,
Seni or Engi neer.

6 4-8-1967 43 Sonetime i n Septenber, 1965, A S
Kri shnaswany told ne to increase
the | evel's at randomand bring the
quality to about 30 |akhs cft. | did
so accordingly.

7 4-8-1967 42 The Engi neering Manager called me
and Shri Joshi into his room one day
and instructed ne personally to
i ncrease the quantity.

the prosecution ought to have nade a serious attenpt to
produce K. S. Joshi whose testinobny was essential to clear
up the nystery in which the whole affair is shrouded. The
non- production of K. S. Joshi who appears to have been one
of the main actors in the drama has |eft a lacuna which is
very difficult to bridge. In the present state of evidence,
it is i nconcei vabl e that A-1 who admttedly had a
nmeritorious record of service, had won comendation fromthe
Board of Directors for designing a tank and saving
consi derabl e suns of nobney and who was the only Head of
Department to be given three advance increments for. his
integrity and efficient work and who had no are to grind
woul d be a party to the unholy conspiracy for the renoval of
genui ne | evel plan and work sheet and their substitution by
spurious ones sinply to obtain some pecuni ary advantage for
A-4 who was neither his friend nor relative. The position of
A-2 is also
902
not materially different as in his case al so the prosecution
has not been able to show that he derived any nonetary gain
out of the transaction.

Re. 4 :-A bare perusal of statenent contained in
Exhi bit 43 which according to H N Roy Chowdhary (P.W 2)
and C. L. Shriyan (P.W 23) was voluntarily and w t hout any
pressure made by A-3 is enough to show that it was in
Septenber, 1965 that A-3 increased the |evels shown in the
original drawings and brought wup the quantity of rock
cutting to 30 lakhs «cft. This statement totally knocks the
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bottom out of the prosecution case that the spurious |eve
pl an and the work sheet were despatched to A-4 on August 19,
1965 as annexures to Exhibit 106. If the spurious plan and
the work sheet came into existence in Septenber, 1965, it is
difficult to understand how they could be despatched to A-4
alongwith Exhibit 106 on August 19, 1965. The concl usi on
therefore, is irresistible that when the communicati on (Exh.
106) was despatched to A-4, it was not acconpanied by
fabricated | evel plan (Exh. 24) and work sheet (Exh. 38) but
by the genuine ones viz. Exhibits 22 and 23 and that it was
ater on that the genuine ones were renpved and retai ned by
A-3 who during the course of the enquiry by R Krishnaswany
(P.W 1) brought them from Ahnedabad and handed them over to
P.W 1. The ommission on the part of Shriyan who clains to
be certain that A-3 got the tracings Exhibits 24 and 38
prepared by himin April/Muy, 1965 to contradict A-3 when he
made the aforesaid statement (Exh. 43) is also intriguing
and | ends assurance to the correctness of our conclusion

Re. 5:-The first thing to be borne in mnd with regard
to the nmeasurenment certificates on the running bills is that
it is the Assistant Engineer incharge of the work who is
responsi bl e for taking neasurenments of the actual quantities
of the work executed by the contractor for entering the same
in the neasurenment book and for recording a certificate that
the neasurenents given in the bill are of the actual work
carried out on spot /in accordance w th the Departnent’s
drawi ngs and specifications. It hasalso to be renmenbered
that A-1 had to look after the Corporation’s projects and

installations all over India and A-2 had to | ook after and
supervi se a | arge number of the Corporation’s projects under
the Western Branch which i ncl uded i nstallations at

Sabarmati, Ahnedabad, Okha and Kandla in Gujarat and Sewri,
Wadal a and Tronbay in Mharashtra ~and parts of ' Madhya
Pradesh. It cannot al so be ignored that according to Ganpati
(D.W 3) when a Senior Engineer wvisits the site, he

determ nes the progress of the work by visual inspection
determ ning visually the approximte
903

gquantity of the work done. Al this apart, an exam nation of
the running bills (Exhibits 51, 53, 54, 55 and 56) shows
that all of them bear the certificates as referred to and
reproduced at page 11 of this judgment. |t would be noted
that whereas first three of these bills bear the counter-
si gnatures of A-2, Bill (Exh. 55) bear s t he
countersignatures of K. S. Joshi, Senior Engineer and Bil
(Exh. 56) bears the counter-signatures of  Ranrao, another
Seni or Engineer, who was absolved in the departnenta
enquiry. Now the fact that A-2 countersigned the first three
bills does not appear to be material in view of the
foll owi ng statenment nmade by Ranrao vide Exhibit 107:-

“I had no reason to doubt Shri Vaidya' s figures.
Countersignature of a bill as per our prevailing
practice is not indicative of verification but  only
i ndi cates that there is no reason to doubt the
correctness of the figures."

The fact that K S, Joshi, Senior Engineer, also
countersigned the bill (Exh. 55) which contains inflated
figures and no action was taken against him also |ends
assurance to the inference that the counter-signatures were
appended nerely as a routine by the Senior Engineers who
seemto have reposed blind and unflinching faith on the
honesty of their subordinates.

Now i f Ranrao who countersigned the bill (Exh. 56)
showi ng the quantity of cutting work as 31 [akhs cft. was
exonerated in the departnental enquiry and no action was
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taken against K. S. Joshi who made the wong endorsenent in
respect of the neasurenent on Exhibit 55 or agai nst Vora who
had prepared the note (Exh. 58) showi ng that the work had
been conpleted, it is difficult to understand how A-2 coul d
be treated differently and crimnal intention attributed to
him The finding of the H gh Court in respect of the third
running bill (Exh. 54) that the very defence of A-2 would
itself furnish the best evidence of the conspiracy involving
A-1is not correct for apart fromother infirmties from
which if suffer, it is well settled that the defence taken
by one accused cannot in |aw be treated as evi dence agai nst
hi s co-accused.

Re. 6 :-The finding of the Hi gh Court that A-1 signed
the bill (Exh. 56) and sanctioned excess anobunt involved
knowi ng full well that the bill was not true is al so against
wei ght of the evidence on the record. It cannot in the first
instance be forgotten that it was on July 29, 1965 that A-1
could have had occasion to see the figures of the work for
whi ch sanction was granted by the Chairman of the Board of
Directors and the bill (Exh. 56) was put up to himon
904
Decenber 30, 1967. In the absence of the sanction from which
the genuine figures could have been gl eaned, it would not be
reasonable to expect A-1 to renenber the sanctioned figures
after the |lapse of 17 nmonths specially when it is admtted

on all hands that ' being the head of ‘the Engineering
Departnment, he had to tour extensively to supervise severa
projects spread all ' over the country and to discharge
mul tifarious duties  in connection therewith. The bill, it

woul d be noted was prepared by A-3 and was countersigned by
no less a functionary than the Deputy Engi neering Manager
Ranrao, who was next below A-1 in the hierarchy of the
Departnment. In the note prepared by him it was not pointed
out by A-3 that the bill had to goto the Minaging Director.
The evidence in the case also shows that A-1 was not
expected to meticul ously scrutinize the bill but was
concerned only with the initialling of the note which
although it had passed through several hands’ did not
i ndicate that the conpetent authority to grant sanction for
the excess anmount was the Chairman_ of the Board of
Di rectors.

It will also be wong to hold A-1 responsible for
sinmply initialling the note contained in Exhibit 56 wi thout
exam ning Ranrao who approved the bill including the note

and al so countersigned the neasurenent certificate before it
cane to A-1. In the circunstances, the nere initialling by
A-1 of the bill alongside the note marked for himby A2 is,
therefore not a circunstance which can unm stakably be said
to point to the guilt of the appellant.

An analysis of the circunstantial evidence adduced by
the prosecution does not in our opinion lead to an-unerring
certainty that A1 and A-2 acted with any dishonest or
corrupt notive or abused their position

In conclusion we cannot help observing that  non-
exam nation by the prosecution of Ranrao, Joshi, Vora and
Patel who were material w tnesses for the unfolding of its
case has left sone yawning gaps in the evidence which we
have found very difficult to bridge. |f these persons had
been produce many of the points which have remai ned obscure
and hi dden up woul d have been cleared up

For the foregoing reasons, we allow the appeals, set
aside the convictions of the appellants and the sentences
i mposed upon them and acquit them of the offences with which
they were charged.

P.B.R Appeal s al | owed.
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