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Leave granted in all the Special Leave Petitions.

The issue of law to be decided in the present matter is: Wether an

est abl i shnent can nodi fy pensions (and connected benefits) payable to

enpl oyees without first changi ng the Regul ations that govern those

pensi ons? In other words, can pensions be changed (particularly, when the
change is to the detrinent of the enployees concerned) w thout recourse to
the proper procedure prescribed for changi ng thenf

This group of appeal s by special |eave raises the sanme issues of facts and
| aw for a decision by this Court. Hence, they can all be dealt with by a
conmon judgrment. For the sake of convenience, the facts shall be nentioned
fromthe appeal arising out of Special Leave Petition (Civil) Nos.

3759- 3760/ 04.

A Survey of the Facts

These appeal s have been filed by a registered Trade Uni on, which represents
nearly 30, 000 enpl oyees of the Tami| Nadu El ectricity Board ("the Board").
Prior to 1.7.57, the State of Tami| Nadu was departmentally carrying on the
wor k of distribution and supply of electric energy. On 1.7.57, the Board
was constituted by the State Governnment under Chapter |1 of the
Electricity (Supply) Act, 1948 ("the 1948 Act"). The enpl oyees of the Board
consisted of two different classes: (i) Enployees who were already enpl oyed
by the State Governnment and were taken over-intothe service of the Board
upon its constitution; and (ii) Enployees directly recruited by the Board
after its constitution. In exercise of its powers-under Section 79(c) of
the 1948 Act, the Board brought into force a set of regulations styled as
the "Tam | Nadu El ectricity Board Liberalised Pension Regul ations, 1960"
("1960 Regul ations") with effect from1l.7.60. These Regul ations dealt wi'th
the conditions of service specifically pension and death-cumretirenent
gratuity. Under Regulation 3 of the 1960 Regul ations, the qualifying
service for earning pension was a period of thirty years.

The 1960 Regul ations al so contai ned a Savings C ause incorporated in
Regul ation 9, which reads as under

9. SAVING

(1) No provision in the Gvil Service Regulations shall, so far as it
is inconsistent with any of the provisions of these regul ations have any
effect.

(ii) Save as otherw se provided in these regul ations, the provisions in
these regul ations, shall be in addition to and not in derogation of the
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provisions in the Cvil Service Regulations as anended fromtine to tine by
the Government of Tami| Nadu."

The Board had its own Pension and Provident Fund Schenes, which, in the

opi nion of the State of Tam | Nadu, gave to the enpl oyees benefits which
were on the whole not-I|ess-favourable than the benefits provided under the
Enpl oyees’ Provident Fund Act, 1952 or the Enpl oyees Provident Fund Schene,
1952. Hence, the State Governnent by Governnment Order ("G O") No. 988
(dated 13.7.70) exenpted, under Section 17(1)(b) of the Enpl oyees’

Provi dent Fund Act, 1952, the establishment of the Board fromthe operation
of all the provisions of the Enployees’ Provident Fund Schene, 1952 framed
under the provisions of the Enpl oyees’ Provident Fund Act, 1952. The
exenption was, however, subject to the conditions specified in the GO
itself.

Further, by Central Government notification dated 25.6.1986, exenption
under Section 17(14) of the Enployees’ Provident Funds and M scel | aneous
Provi sions Act, 1952, was granted fromthe operation of all the provisions
of the Enpl oyees’ Fanily Pension Scherme, 1971 on the ground that the
benefits inthe nature of Fam |y Pension under the Tami| Nadu El ectricity
Board Enployees’ Family Pension Regulations, 1964 ("Fam |y Pension
Regul ati ons, 1964") were not-less-favourable than the benefits provided
under the Enpl oyees Family Pension Schene, 1971. While granting this
exenption, a specific condition was inposed by clause (4) enunerated to the
Schedul e to the notification, which reads as under

"“(4) No anendnment to the provision of the said regul ations shall be nmade

wi t hout the prior approval of the Central Provident Fund Conmi ssioner and
there (sic) any amendnent is likely to affect adversely the interest of the
enpl oyees of the Board the Central Provident Fund Comm ssioner shall before
giving his approval give reasonable opportunity to the enployees to explain
their viewpoint."

Sinm|ar exenption was granted by the Central CGovernnent (by another
notification dated 25.6.86) fromthe provisions of the Enployees’ Deposit
Li nked I nsurance Schene, 1976, on the same ground (i.e. that the Board's
Fam |y Benefits Subsidiary Schene provi ded no-I|ess-favourabl e benefits to
the enpl oyees), but again subject to a condition of a simlar nature.

On 26.6.86, after the workers made representations, the Board passed a
resolution (nunbered B.P.Ms (F.B.) No. 5) by which it ordered that all the
Regul ar Work Establishment Worknmen retiring/ expiring on or after 1.7.86
woul d be governed by the pension schene of the Board. On 17.2.95, the Board
passed a resolution (No. B.P. (F.B.) No. 7) which amended Regul ation 9 of
the 1960 Regul ations. In the proceedings of the Board it was pointed out
that, since the formation of the Board on 1.7.57 till the Board s 1960
Regul ations came into force, the enpl oyees of the Board were governed only
by the Gvil Service Regulations with respect to quantum of pension, death-
cumretirement gratuity etc. After the fram ng of the 1960 Regul ati ons and
the Fam |y Pension Regul ations, 1964, the provisions of the said
Regul ati ons whi ch were not inconsistent with the Civil Service Regul atilons
were followed. In addition, the provisions of the Cvil Service

Regul ations, with respect to matters not specifically governed by the
Board’'s regul ati ons, were al so applicable.

Wth a view to creating a conpl ete Pension Code, the Tam | Nadu Gover nment
franed the Tam | Nadu Pension Rules (brought into force with effect from
18.7.76) and the Tami| Nadu Pension Rules, 1978 (brought into force with
effect from1.1.79). These Rules replaced the Cvil Service Regul ati ons,
Madr as Li beralised Pension Rules, 1960 and the Tam | Nadu Gover nnment
Servants Fam |y Pension Rules, 1964.

It has al so been pointed out in the Board' s Proceedi ngs that the Board
having followed the Cvil Service Regulations, in addition to the 1960
Regul ati ons and the Family Pension Regul ati ons, 1964, had al so been
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following the Tami| Nadu Pension Rules, and the Tam| Nadu Pension Rul es,
1978 for settling the termnal benefits of the retiring enployees of the
Board. It was noted that the amendnents nade fromtine to tine in the Tam|
Nadu Pension Rules and Tami| Nadu Pension Rules, 1978 were al so being
followed by the Board in the |ight of the saving provisions contained in
Regul ation 9 of the 1960 Regul ati ons. The Board, "having considered the
matter carefully", decided that it was necessary to anmend Regul ation 9 of
the 1960 Regul ations "so as to follow the provisions of the Pension Rules
of the Tanmi| Nadu CGovernment". Towards this end, the Board decided to anend
Regul ation 9 by exercising its powers under Section 79(c) of the
Electricity (Supply) Act, 1948. Regul ation 9 was anended by substituting a
new regul ati on as under:

"9 SAVING
(i) No provision-in the Tani| Nadu Pension Rules and Tami| Nadu Pension
Rul es, 1978, shall, so far as it is inconsistent with any of the provisions

of these regul ations have any effect.

(ii) Save as otherw se provided in these regulations, the provisions in
t hese regul ations, shall be in addition to and not in derogation of the
provisions in the Tam | Nadu Pension Rules and Tam | Nadu Pension Rul es,
1978, as anended fromtime to time by the Government of Tami| Nadu."

These anmendnents were directed to take effect respectively from 18.7.76 and
1.1.79.

On 8.7.98, a Menorandum of Settlenent under Section 18(1) of the Industria
Di sputes Act, 1947 was reached between the Board and its workmen. Although
the settlement pertained to several conditions of service,1 we propose to
exam ne only the nost relevant cl auses.

Clause 14 of the settlenent provides that a settlenent under Section 12(3)
of the Industrial Disputes Act, 1947 woul'd be secured imredi ately on wage
revi sion and on workl oad revision, after settlenent of revisions of work
norms. By Clause 17, the settlenent was to be in force for a period of four
years with effect from1.12.96. Despite this period having expired, we are
i nfornmed by the counsels on both sides that the settlenent was not fornmally
term nated under Section 19(2) of the Industrial Disputes Act, 1947. C ause
15 of the said settlenent is of sone inportance and reads as under

"15. I T I'S ALSO AGREED THAT:

(i) The contract Labourers in thernal stations will be paid wages with
effect from1l.4.1997 with reference to settlenent dated 21.7.1997. Wth
effect from 16.4.1998 according to the orders of the H gh Court in Wit
Appeal No. 1373 of 1993 will be inpl enented.

(ii) The contract | abourers enployed on daily wages in Distribution
Generation and other Crcles will be paid wages according to the PWD
schedul e of rates with effect from 1.7.1998.

(iii) The revised pension schenme of the Governnment of Tam | 'Nadu and any
amendnents there on fromtine to tine will be applied to the pensioners of
the Tam | Nadu Electricity Board."

(Enphasi s suppl i ed)

VWi le the conditions of service of the enpl oyees of the Board remnai ned
thus, GO No. 71 was issued by the Governnent of Tam | Nadu on 19.3.03

whi ch purported to revi se downwards various benefits accorded to Gover nment
Servants. This was on the ground that pension paynents and other benefits
had "reached a | evel far higher than any other State in India" and had,
therefore, become "fiscally unsustainable". Through the GO, the State
CGovernment directed that the maxi num Qualifying service be enhanced to
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thirty-three years fromthirty years in order to becone eligible for ful
pensi on by Government Servants after retirement. It also directed through
the said G O that pension would be determined on the basis of the average
enol uments drawn during the |ast ten nonths of service rendered only. These
amendments were directed to become operative in respect of Governnent
servants retiring on or after 1.4.083.

By another GO No. 74 dated 19.3.03, for identical reasons, the State
Government directed that the maximumlimt for comutation of portion of
pensi on by the pensioner would be 33 1/3% of pension only. This order also
took effect from1.4.03.

Fol | owi ng the anendnents made by the State Governnent to the Pension Rul es,
the Board by its Resolution B.P. (Ch) No. 64 (dated 31.3.03) brought about
correspondi ng changes in the rules of pension applicable to its enpl oyees.
This Board Proceeding is the crucial one and necessitates reproduction in
its entirety.

"Tam | 'Nadu Electricity Board

Abst r act

Pensi on- Qual i fyi ng Service for pension and cal cul ati on of pension Revised
orders-1|ssued.

SECRETARI AT BRANCH
(Per.) B.P.(Ch) No. 64 Dated : 31st March, 2003
Chi trabanu, Panguni 17,

Thi ruval | uvar Aandu 2034

Read.
(1) (Per) B.P.(CH No. 253 (SB) dated 23.9.96.
(2) G O M. No. 71 Finance (Pension) Departnment,

dated 19. 3. 2003.
PROCEEDI NGS:

In the B.P. first cited orders have been issued reducing the

maxi mum qual i fyi ng service from 33 years-to 30 years to becone
eligible for full pension by a Board enployee after retirement. It
has al so been ordered therein that pension shall be determ ned
based on 50% of average enol uments drawn during the [ ast 10 nonths
service rendered or 50% of pay |ast drawn (sic) Board enployee,

whi chever is higher.

2. The Governnent have (sic) now issued orders in the Government O der
second cited enhancing the maxi mum qualifying service to 33 years from 30
years to becone eligible for full pension by the Governnent Servants after
retirement. The Governnent have (sic) also ordered that Pension- shall be
det erm ned based on the average enol unents drawn during the |ast 10 nonths
of service rendered only.

3. The provisions in the Tam | Nadu Pension Rul es 1978 have been made
applicable to the enpl oyees of the Tam | Nadu El ectricity Board al so by an
amendnment to Regulation 9 of Tam | Nadu Electricity Board Liberalised
Pensi on Regul ations 1960. It has, therefore, becone necessary to adopt the
orders relating to Governnent Pensioners to the pensioners of the Board.
Adoption of CGovernnment orders in respect of pensionery benefits does not
attract the issue of notice under Section 9A of Industrial D spute Act,
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1947.

4. Based on the orders of the Governnments nentioned in para-2 above, the
Tam | Nadu Electricity Board hereby directs that the nmaxi num qualifying

servi ce be enhanced to 33 years from 30 years to becone eligible for ful
pensi on by the Board enpl oyees after retirenent.

5. The Board al so directs that pension shall be determ ned based on the
average enolunments drawn during the last 10 nonths of service rendered
only.

6. These orders shall be applicable to Board enpl oyees retiring on or after
1.4.2003.

7. The receipt of the Board Proceedi ngs may be acknow edged in slip
encl osed.

(By order of the Chairnman)
(‘G Gnanasel vam
Secretary.

To

By a simlar worded Board Resolutions B.P. (Ch) No. 65 (dated 31.3.2003)
and B.P. (Ch) No. 66 (dated 31.3.2003), comutation |evel for pension was
substantially revised downwar ds.

The Proceedings in the H gh Court

The Appel | ant-Trade Union filed Wit Petition Nos. 11899, 11900 and

11902/ 2003 before the Hi gh Court of Judicature at Madras chal |l engi ng these
three orders (i.e. B.P. (Ch.) Nos.64-66) of the Board. It was contended by
the Trade Union that the Board being a Statutory Board was not required to
mechanically follow the G Os and, in any event, the action of the Board
adversely affecting the pensions of enpl oyees was unfair, arbitrary and
unconstituti onal

Around the sane tine, sinmlar wit petitions (WP. No. 11228/2003 etc.)
were noved by Governnent servants (The Madras H gh Court Staff

Associ ation). These sought to inpugn the changes brought about /in their
pensi onary conditions by GO Nos. 71 to 74. A Division Bench of the High
Court of Madras dismissed their Wit Petitions (through order dated
23.10.03). A survey of this judgment becones necessary because it is
heavily relied upon while disposing off the present i npugned judgnent.

The High Court in its order dated 23.10.03 held that the action of the
Government in GO Nos. 71 to 74 was notivated by financial constraints and
was, therefore, not arbitrary. It observed that the cut-off date of 1.4.03
for the revised pension package was not arbitrary since only the termna
benefits of future retirees were being affected and that no accrued rights
were affected. Moreover, the H gh Court held that the Governnent could
alter the service conditions of its enployees in exercise of its powers
under Article 309 of the Constitution of India. However, the H gh Court set
aside GO Nos. 72 and 73 by which the State Governnent increased the

di scount rate of comutation of pension and curtailed the encashnent of

| eave on retirenent on the ground that these were accrued rights which
could not be prejudicially affected by the Governnent.

Now for the present inpugned judgnent. Following its own judgment in WP.
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No. 11228/2003 (dated 23.10.03) etc., the H gh Court of Madras deci ded WP.
Nos. 11899, 11900 and 11902/2003 along with a batch of connected natters, 2
filed by a | arge nunber of enpl oyees through order dated 23.10.03 ("the

i mpugned judgnent"). The inpugned judgment held inter alia as under

1. That the Settlenent (dated 8.7.98) between the Board and its enpl oyees
provi ded for revised pension schenes of the Governnment to be applied to the
Board’' s pensioners and hence no prior notice under Section 9A of the
Industrial Disputes Act, 1947 was necessary.

2. Regulation 9 of the 1960 Regul ati ons as anended by B.P. No. 7 (dated
17.12.95), provided for the adoption of the Pension Rules of the Governnent
as amended fromtinme to tine.

3. The Board’'s Service Regul ation No.17 did not provide for paynent of
pensi on and hence the qualifying service of 30 years mentioned therein
could not be relied upon:

4. Since G O M Nos. 71 and 74 have been upheld for Governnent servants
(vide Madras Hi gh Court order in WP. No. 11228/2003 dated 23.10.03), B.P
Nos. 64 and 66, which rely upon them are valid.

5. Since GO No. 73 enhancing the rate of commuted pension was set aside
(vide Madras High Court order in WP. No. 11228/03 dated 23.10.03), B.P.
No. 65 based thereon was ill egal

The Appel |l ant-Trade Union is before this Court in appeal on behalf of the
enpl oyees of Tam | Nadu Electricity Board to chall enge the inpugned
j udgrent .

The Facts in the Connected Special Leave Petitions

Cvil Appeals arising out of S.L.P.(C Nos. 4598-4599/04 are filed by the
Tami| Nadu Electricity Board Accounts and Executive Staff Union on behal f
of the Accounts and Executive staff who are aggrieved by the disposal of

their Wit Petitions Nos. 11565 and 11567 of 2003 by conmon order of the

H gh Court of Madras (dated 23.10.03 in WP. 10727/03 etc).

Cvil Appeals arising out of S.L.P.(C Nos. 4750-4751/04 are filed by the
Trade Union representing the Tanmi| Nadu El ectricity Board Stores Union
aggrieved by the disnmissal of their Wit Petitions Nos. 11937 and 12372 of
2003 by common order of the High Court of Madras dated 23.10.03 in WP.
10727/ 03 etc.

Civil Appeals arising out of S.L.P.(C) Nos. 16305-16306/04 are filed by the
Tami | Nadu Electricity Wirkers Federation challengi ng the inpugned common
judgrment in dismssing their Wit Petitions Nos. 12349 and 12351 of 2003 by
common order of the H gh Court of Madras dated 23.10.03 in WP. 10727/03
etc.

Cvil Appeals arising out of S.L.P.(C) Nos. 8882-8883/04 are filed by the
Tami | Nadu El ectricity Board Wrkers Progressive Union challenging the

i mpugned common judgnent dated 23.10.03 in WP. 10727/03 etc insofar as it
di smsses their Wit Petitions Nos. 11935 and 12370 of 2003.

The Contentions

Ms. Indira Jaising, |earned Senior Counsel for the appellant-enpl oyees, who
| ed the argunments on behal f of the appellants, raised several contentions,
argui ng on construction of the regulations and the settlenent, and on
constitutional grounds.

Ms. Jaising’s contention on the construction of the Regulation was that the
Board had reduced the pensionary benefits through executive orders without
amendi ng 1960 Regul ati ons, an action which Ms. Jaising contends is ultra
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vires the powers of the Board.

Turning to the Settlenment (dated 8.7.98) between the Board and its

enpl oyees, she urged that Cause 15(iii) did not have the effect of
rendering the anendments to the pension schene of the State Governnent

enpl oyees automatically applicable to the enpl oyees of the Board.
Consequently, M. Jaising contended that the only nmethod by which the Board
coul d have adversely affected the pension regul ations applicable to its
enpl oyees was by the process of formal anmendment of its regulations, which
adnmittedly has not been done.

She further contended that Clause 15(iii) of the Settlement could not be
treated as a waiver of the "fundanental rights" of the enployees as there
was no consci ous agreenment discernible in the Settlenment to reduce the
pensi onary benefits. In her subm ssion, the H gh Court erred in
interpreting Regulation 9(ii) of the 1960 Regul ati ons as anended.

Ms. Jaising nmade two broad subm ssions on Constitutional grounds to
guestion the action of the Board. Her first broad contention was wth
regard to the |l egal nature of pensions. Relying on several authorities of
this Court, she contended that pension is an accrued right, which could not
be taken away, that too by a nere executive action such as a resolution of

t he Respondent - Board. “She al'so contended that pension is in the nature of
property and it cannot be taken away except by procedure established by |aw
as provided under Article 300A consistent with Article 14 of the
Constitution of India.

Ms. Jaising’ s second broad contention was that the action of the Board was
"unreasonabl e and hence violative of Article 14. Relying upon a judgnent

of this Court in D. S. Nakara and O's. v. Union of India,3 ("Nakara") she
contended that the revision of the fornula of the rate of pension in the
exi sting schenme nmakes an invidious distinction between those retired before
or after the cut-off date resulting in unequal treatnment being nmeted out to
the two groups.

M. Ramanporthy, |earned Seni or Counsel appearing for the Board attenpted
to sustain the inpugned judgrment by advancing the reasoning of the High
Court.

Principle of Waiver and the Settlenent

In our view, Cause 15(iii) of the Settlement (dated 8.7.98) nerely
nollifies the rigour of requirenent of advance notice of 15 days under
Section 9A of the Industrial Disputes Act, 1947. Ms. Jai sing contended that
the conditions of service once settled can never be changed except by being
substituted by a fresh settlement or award. This may be true with regard to
conditions of service, which have been settled by a binding settlenent/
award. Wth regard to matters which are in the realmof virgin territory,
we are afraid that this nay not be the rule. In fact, we called upon M.

Jai sing to show as to which provision of the Industrial D sputes Act, other
than Section 9A, prohibits the change by an enpl oyer of a condition of
service that it was not brought about by a settlement or award. No such
provi sion was cited before us.

We are, hence, unable to accept the contention of M. Jaising that the
Board coul d not have changed, by executive action, even those conditions of
service that were not the subject matter of regulations, a settlenment or an
award. In our judgnment, C ause 15(iii) of the Settlement merely operates to
exenpt the enployer (the Board) fromgiving a notice under Section 9A of
the Industrial Disputes Act, 1947.

It was not pleaded by the Board before the H gh Court, nor was it so held
by the High Court in the inpugned judgrment, that there was any waiver of
rights generally by reason of the said clause in the said Settlenent.
Neither we are inclined to accept such an argunent, nor did the |earned
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counsel for the Board advance any such argunment before us. The argunent
with reference to the principle of waiver is, therefore, wholly irrel evant
and need not detain us. This takes us to the interpretati on of Regulation 9
of the 1960 Regulations and its true inport.

The 1960 Pension Regul ati ons

This case really turns on the interpretation of the pension regul ations,
particularly Regulation 9 of the 1960 Regul ations. In considering the

i mport of Regulation 9 of the 1960 Regul ati ons (anended on 17.2.95) a

hi storical overviewis crucial. After the constitution of the Board in the
year 1957, a set of enployees, erstwhile State Governnment’s servants were
taken over in the enploynent of the Board. They were governed by the C vi
Service Regulations inter alia with regard to their pensionary benefits.

Thus, when the 1960 Regul ations were brought into force on 1.7.60, the
Board had in its enploynent the erstwhile Tam | Nadu Government servants as
wel | as enployees directly recruited by it. A saving clause was necessary
in order to ensure that the erstwhile Tam | Nadu Government servants (who
were taken over into the service of the Board) were not adversely affected
by fram ng of the Regul ations. Consequently, a Saving C ause was

i ntroduced, vide Regul ation 9.

This saving clause (as it stood before the amendnment of 17.2.95) was in two
parts. Cause (i) ensured that no provision in the Cvil Service

Regul ations to the extent of its inconsistency with any of the provisions
of the 1960 Regul ati ons woul d have any effect. This was obviously intended
to ensure that whatever better benefits were available to the enpl oyees of
the Board woul d be protected even if the Gvil Service Regul ations were

i nconsistent with the Board s Regul ati ons.

Clause (ii) specifically provided that the provisions nade in the

Regul ations would be in addition to and not in derogation of the provisions
inthe Gvil Service Regulations as anmended fromtinme to tinme by the
CGovernment of Tami| Nadu. The inmport of this clause was that, except as

ot herwi se provided in the 1960 Regulations, with regard to matters not
covered by the Civil Service Regulations, the 1960 Regul ati ons woul d have
to be read additionally and not so as to derogate fromthe CGuvil Service
Regul ations. In other words, the intention declared by clause (ii) is that
the persons covered by the G vil Service Regulations would be entitled to
the benefits thereunder and also to the benefits flowi ng fromthe 1960
Regul at i ons.

In 1995, however, the Board proposed to anmend Regulation9 as it stood. The
preanbul atory portion in the Board Proceedings (B.P. (FB) No. 7 dated
17.2.95) clearly sets forth the reasons, which notivated the Board to amend
Regul ation 9. This becane necessary, because in the period after the 1960
regul ations were first operative, the State Governnent had repl aced the
then existent Civil Service Regulations with the Tam |© Nadu Pensi on Rul es
and Tami | Nadu Pension Rules, 1978. Correspondingly, by the 1995 anendnent,
the expression "Civil Service Regulations" in Regulation 9 was replaced by
"Tam | Nadu Pension Rules" and "Tami| Nadu Pension Rules, 1978". Regul ation
9(ii) was al so amended on the same |ines. However, there were no other
changes either formal or substantive in Regulation 9. The anended

Regul ation 9 took effect fromthe dates on which the Tam | Nadu Pension
Rul es and Tami| Nadu Pension Rules, 1978 were brought into force (i.e.
18.7.76 and 1.1.79 respectively).

In our view, the amended Regul ation 9 only makes explicit with reference to
the Tam | Nadu Pension Rules and Tam | Nadu Pension Rules, 1978 what was

al ready provided for in the unanmended Regul ation 9, which referred to the
Cvil Service Regulations. A reading of the Board Proceeding (B.P. (FB) No.
7 dated 17.2.95) nmakes it clear that since the fornmation of the Board on
1.7.57 till the 1960 Regul ations canme into force, the enpl oyees of the
Board were governed only by the provisions of the Cvil Service Regul ations
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inter alia with respect to quantum of pension, death-cumretirenent
gratuity. After the Board franed its 1960 Regul ations and the Fam |y
Pensi on Regul ations, 1964, the provisions of these Regul ati ons, which were
not inconsistent with the Gvil Service Regulations, were followed "in
addition to the provisions of the Civil Service Regulations with respect to
matters not specifically governed by the Board’ s Regul ations."”

The said Board Proceedings al so nake it clear that once the Cvil Service
Regul ati ons were replaced by the Tam| Nadu Pension Rules and Tami| Nadu
Pensi on Rul es, 1978, those were followed for settling the term nal benefits
of retiring enmployees of the Board. Simlarly, according to the Board
Proceedi ngs, the anendnents made fromtime to time in the aforesaid Rul es
of the State Government were al so being applied to the retiring enpl oyees
of the Board "in the light of the saving provision contained in Regulation
9 of the 1960 Regul ations." As we have previously discussed, the Board
Proceedi ngs indicate that the 1995 anendnent to Regul ation 9 was only
intended to take into account the State Governnment’s action of replacing
the Civil Service Regulations with the Tam | Nadu Pensi on Rul es and Tami |
Nadu Pensi'on Rul es, 1978.

The real question before us is: whether the Board could have foll owed the
State Covernment’s pension anmendments by nerely changi ng Regulation 9. It
appears to us that the decision taken by the Board to amend its own pension
rules and bring it i'n line with those applicable to the Governnment’s
servants was per se unexceptionabl e; however, this could not have been

achi eved by a nere anendnent in Regulation 9 as seens to have prevailed in
the opi nion of the Board.

Ms. Jaising is right in her contention that the purpose and purport of
Regul ation 9 was to ensure, firstly, that the State Governnment enpl oyees
taken over in the service of the Board were not prejudiced with regard to
their conditions of service, particularly pension and death-cumretirenent
gratuity. Secondly, the saving clause ensures that with regard to matters
whi ch were not covered by the State Governnent rul es but covered by the
Board’'s Regul ati ons, the benefit covered under the Board Regul ati ons woul d
be in addition to and not in derogation of what was already available in
the Cvil Service Regulations. It was open to the Board in exercise of its
statutory powers under Section 79(c) of the Electricity (Supply) Act, 1948
to amend its pension regulations in such manner as to 'bring it precisely in
line with the Tami| Nadu Governnent Rules with regard to pension and ot her
benefits as applicable to the State Governnent enpl oyees. Instead of
expressly anmendi ng the Regul ati ons, the Board appears to have fallen back
on Regulation 9, which was nerely a saving clause intended to insulate the
enpl oyees agai nst erosion of their benefits granted in the provisions.

Whet her such an anendnent coul d have been successfully challenged on its
substantive nmerits is not a question with which we are concerned. ‘W are
only concerned with whether the Board coul d have straightaway i nported
whol esal e the provisions of the pension rules applicable to the State
CGovernment enpl oyees via the vehicle of the saving clause, Regulation 9.
Qur answer to this issue is clearly in the negative because such a
possibility is evidently absent in the text of the said Regul ation. For
this reason, we are of the view that the conditions of service pertaining
to pension that were already the subject matter of the Regulations could
not have been changed by the Board w thout anendi ng the Regul ations in
accordance with | aw

Quantifying and Qualifying for Pensions

As under Regul ation 3 of the 1960 Regul ations, the qualifying service for
full pension was initially prescribed as thirty years. It was only by Board
Proceedi ngs B.P.(Ch) No. 64 (dated 31.3.03) that the maxi num qualifying
service for pension was increased fromthirty years to thirty-three years.
By the same Board s Proceedi ngs, the pension was nmade relatable to the
average enoluments drawn during the last ten nmonths service instead of the
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| ast drawn pay. These two aspects were the subject matters of the 1960
Regul ati ons and, therefore, by a Board Proceedi ng, w thout anending the
Regul ations, they could not have been nodified to the prejudice of the
enpl oyees. B.P.(Ch) No. 64 (dated 31.3.03) is, therefore, bad in [ aw and
illegal inasmuch as it purports to bring about adverse changes in the
guantification of pensions and the qualifying period of service for

pensi ons.

Commut ati on of Pensi on

We need to, however, draw a distinction between two different situations
whi ch have arisen, nanely: (i) an attenpt by the Board to w thdraw certain
benefits granted by a decision of the Board (w t hout amending the
appl i cabl e regul ati ons) by another Board decision, (ii) the other situation
is where a benefit granted under the 1960 Regul ati ons was sought to be
taken away by a Board’ s decision (wthout amending the applicable

regul ations). As have seen in the previous situations discussed, the latter
is clearly inpermssible. W, however, need to consider the forner issue.

A change ‘brought about by the Board that has al so been inpugned is with
regard to the decrease in the maxi num perm ssi bl e conmut ati on of pension
froma40%to 33 1/3% by following GO No. 74 (dated 19.3.03) issued by the
CGovernment of Tami|l Nadu. As far as this change is concerned, it would
appear that Regulation 7 as framed in 1960 permitted a maxi mum comrut ati on
of one-third. By a/'Board Proceeding B.P.(Ch) No. 208 (dated 18.8.98), the
conmut ati on percentage was increased to 40% This has now been reduced to
33 1/ 3% by anot her Board Proceeding B.P.- (Ch) No. 66 (dated 31.3.03). In

ot her words, what was granted by a Board Proceedi ng, w thout anending the
Regul ations, is sought to be taken away by another Board Proceeding with a
viewto following GO M. No. 74 (dated 19.3.03) issued by the State
Government in respect of its own enployees. As far as this change is
concerned, the argurment of not follow ng the proper procedure (i.e.
amendi ng the Regul ations) does not apply. I'n fact, the change nade by
B.P.(Ch) No. 66 (dated 31.3.03) actually brings the |evel of comutation to
what was originally given by the 1960 Regul ations. In our view, what was
granted by a mere Board Proceeding could be validly altered by anot her
Board Proceeding. Therefore, the challenge to the change in the commutation
percent age brought about by B.P.(Ch) No. 66 fails by the sane token

Ms. Jaising further contended that, with regard to the reduction in the
per cent age of maxi num conmutati on of pension, the enployees who were
covered by the provisions of the Industrial D sputes Act, 1947 woul d be
entitled to raise an industrial dispute, and have it adjudicated according
to law. She al so submitted that, if this Court were to hol d agai nst the
enpl oyees on the point of conmutation of pension, sone tine may be
permitted to the enployees to raise an industrial dispute with regard to
the change. Considering that the change is likely to have an inpact on a

| arge nunber of enployees of the Board, we are inclined to give reasonable
time to the enployees to raise an industrial dispute before the change

i mpacts them

The Constitutional G ounds

Turning to Ms. Jaising’ s first argunent on constitutional grounds, it
appears to us that even if pension is "property”, all that Article 300A
provides is that: "No person shall be deprived of his property save by
authority of law. " Thus, if deprivation of the pensionary benefits was by
"authority of law' then nothing survives in this contention. W have

al ready examined in depth whether the Board has acted with the "authority
of law' i.e. whether it has foll owed the prescribed procedure in bringing
about the changes in the pensionary benefits, and we have hel d accordingly.
Thus, this contention need not be exam ned any further

As to Ms. Jaising s contention that the Board' s actions violate Article 14
of the Constitution and the ratio in Nakara, we would have had to pursue




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

12

this contention only if we had not been able to decide the case on narrow
i nterpretational grounds as we have al ready done. Ms. Jaising, however,
contended that if we did not decide on the broader constitutional ground
argued by her there would be multiplicity of litigation on the same issue.
We do not agree. In fact, at the present stage the argunent of nmultiplicity
of litigation is only specul ative since we cannot predict what future
course the Board or the enployees will adopt. Further, even if nmultiple
litigations were a possibility that should not conpel us to opine on every
ground argued before us, especially those involving constitutional issues.
In this context, we are rem nded of a fampbus exchange in the U S. Suprene
Court between Justice Frankfurter and the Counsel:4

.M. Arnold pleaded with the Court that he would not like to win
the case on the narrow procedural, statutory ground to which a
majority of the nenbers of the bench was evidently inclining.
Responded M. Justice Frankfurter: "The question is not whether you
want to win the case on that ground or not. This Court reaches
constitutional issues last, not first.” He mght well have quoted
M. Justice Brandeis's fanmpus assertion that the "...npbst inportant
thing we do is not doing.""

This is precisely the principle, which we intend to adopt. This Court nust
be parsi noni ous on the grounds on which it chooses to decide a particular
case. If a case can be deci ded upon any ground other than constitutiona
grounds, such as by statutory construction or the like, this Court nust do
so. Despite the characteristic acuity with which Ms. Jaising argued the
constitutional grounds, in our opinion, they are not ripe for adjudication
as we have been able to decide the matter on other narrower grounds. \Were
a paring knife suffices, a battle axe is precluded.

The Fi nal Concl usions
In the result we hold as under

1. The change brought about-in the qualifying service for full pension
by increasing it fromthirty years to thirty-three years by B.P.(Ch) No. 64
(dated 31.3.03) is liable to beinterfered with as it has been done w t hout
amendnment to the 1960 Regul ations.

2. The change brought about by B.P.(Ch) No. 64 (dated 31.3.03) linking
the pension to the average enolunents of the | ast ten nonths before
retirement wthout anmendment of the 1960 Regulations is bad in | aw

3. The reduction in the maxi mum perm ssi bl e conmut ati on of pension
froma40%to 33 1/3% brought about by B.P. (Ch) No.” 66 (dated 31.03.03),

wi t hout amendnent of the 1960 Regul ations is not liable to be interfered
wit h.

4, On the issue of whether the Board can adversely nDd|fy t he pensions
payabl e even after fO||OWAng the prescribed procedure (i.e. after anending
the applicabl e pension regul ati ons) and whether such change woul d 'be
violative of Article 14 or the ratio in Nakara we express no opinion
what soever, as it is unnecessary in the Iight of our findings above.

We, therefore, partly allow the appeals and interfere with the inpugned

j udgrment of the High Court insofar as issues one and two are concerned and
set aside the action of the Board on the aforesaid issues. This shall be
wi t hout prejudice to the powers of the Board to bring about the changes
after proper amendment of the 1960 Regul ati ons and al so without prejudice
to the rights of the enmpl oyees to chall enge such anendnents on any
perm ssi bl e ground (including on the grounds we have chosen not to express
our opi ni ons upon).

The inmpugned Hi gh Court judgnent, insofar as it upholds the reduction of
the maxi mum perm ssible commutation from40%to 33 1/3%is not interfered
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with without prejudice to the rights of the enployees to raise an
i ndustrial dispute.

We are informed that during the pendency of the wit petitions before the
Hi gh Court there was a stay operating in favour of the enployees as a
result of which service conditions that were under chall enge were not
permtted to be amended. There was also an interimstay of Board
Proceedi ngs Nos. 64 and 66 (dated 31.3.03) granted by this Court on 8.3.04
whi ch has continued till today. In the circunmstances, we extend the stay in
respect of Board Proceeding B.P.(Ch) No. 66 (dated 31.3.2003) for a period
of eight weeks to enable the enployees to raise an industrial dispute for
adj udi cation, if so advised.

The appeals are allowed in the aforesaid terns. No costs.




