http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 70
PETI TI ONER
RAJENDRA PRASAD ETC. ETC.
Vs.
RESPONDENT:

STATE OF UTTAR PRADESH
DATE OF JUDGVENTO09/ 02/ 1979

BENCH
KR SHNAI YER, V. R
BENCH

KRI SHNAI YER V. R
DESAI, D.A.

SEN, A P. (J)

Cl TATI ON
1979 AIR 916 1979 SCR (3) 78
1979 SCC_ (3) 646
Cl TATOR | NFO

R 1979 SC 964 (1, 23, 27, 28, 29)
E 1979 SC1384 (2,10,11, 13, 14, 15, 20, 22, 23, 24,
(@) 1980 SC 898 (4,5,6,7,8,142,198, 202)
MR 1982 SC1325 (19, 20, 26, 38, 40, 61,67, 72,78)
RF 1983 SC 361 ((2)10)

ACT:

Penal Code-5. 302-Scope of-death Sentence-Wen shoul d
be award

HEADNOTE

(Per majority-Krishna Iyer and Desai, JJ.)
N

1. The only question before the Court is as to when and
why shall capital punishment be pronounced on a murderer and
why not in other cases, within the confines of the Code.
Urgency to the solution is obvious. The overt ambival ence
and covert conflict anong judges concerning continued resort
to the death sentence mrrors the wuncertainties and
conflicts of values in the community itself. [89G & 90D
2. Section 302 of the IPC throws little light on when the

court shall be the sentence of why the | esser penalty shal
be preferred. Since law reflects life, new meanings nust
permeate the Penal Code. Deprivation of [|ifel wunder. our

systemis too fundamental to be pernmitted except on the
gravest ground and under the strictest scrutiny. [90F/ 94C
Dl

3. To say that discretion of the Judge passing the
sentence under s. 302 IPC is guided by well-recognised
principles shifts the issue to what those recognised rules
are. The big margin of, subjectivism a preference for old
precedents, theories of nodern penol ogy, behavioral enphasis
or social antecedents, judicial hubris or human rights
perspectives, reverence for outworn social philosophers-this
plurality of forces plays a part in sw ning the pendul um of
sentencing justice erratically. Until Parlianment speaks,
this Court cannot be silent. [95; 97(Q

4. Executive comutation is no substitute for judicia
justice, at best it is administrative policy and at worst
pressure-based partiality. The criteria for clemency are
often different [99C]
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5. In so far as s. 302 IPC is concerned severa
attenpts had been made to restrict or renove death penalty
but never to enlarge its application. Parlianentary pressure
has been to cut down death penalty, although the section

formally remains the sane. In the case of the Cimna
Procedure Code the |egislative developnment has shifted the
punitive centre of gravity from life taking to life

sentence. In other words, the legislative trend seens to be
while fornerly the rule was to sentence to death a person
who is convicted for nmurder, it is nowto inpose a |esser
sentence for reasons to be recorded in witing. Fornerly,
capital punishment was to be inposed unl ess special reasons
could be found to justify the |esser sentence. After 1955
courts were left equally free to award either sentence. The
1973 Code has made an-an mistakable shift in legislative
enphasi se under which [ife inprisonment for nmnurder is the
rule and capital sentence the exception for reasons to be
stated. [101D: 104B- C

79

6. Crimnologists all the world over, however, argued
that death has decisively lost the battle, and even in our
Codes it has shrunk into a weak exception. Wat are the
exceptional cases ? Personal story of an actor in a shocking
murder, if considered, may bring tears and soften the
sentence. He mght have been a tortured child, an ill-
treated orphan, a jobless man or the convict’s poverty m ght
be responsible for the crinme. [106G 107B]

7. In the post  Constitution period s. 302 |IPC and s.
345(3) of the Cr. P.C have tobe read in the humane |ight
of Parts 11l and IV illumned by the Preanble to the
Constitution. In other  words the sacrifice of a life
sentence is sanctioned only if otherw se public interest and
soci al defence and public or der woul d be smashed
irretrievably. Such extraordi nary grounds al one
constitutionally qualify as special reasons. One stroke of
murder hardly qualifies for this drastic requirenent,
however gruesone the killing may be. The searchi ng question
the Judge nust put to hinself is what is so-extra-ordinari-
Iy reasonable as to validate the wiping out of life itself
and with it the great rights which inhere -in him in the
totality of facts. [121F; 110E-F]

8. The retributive theory has had its day and is no
| onger valid. Deterrence and reformation are the  primary
soci al goals which make deprivation of life and liberty
reasonabl e as penal penacea. [122C

9. The current ethos, with its strong enphasi s on human
rights and against death penalty, together with the ancient
strains of culture spanning the period from Buddha to Gandh
nmust ethically informthe concept of social justice which is
a paranount principle and cultural paradigm ~of our
Constitution [|22C D

10. The personal and social, the notivational and
physi cal circunmstances, of the crinmnal are relevant factors
in adjudging the penalty as clearly provided for under the
Code of 1973. So also the intense suffering al ready endured
by prison torture or agonishing death penalty hangi ng over
head consequent on the |egal process. [112DE

11. Although the sonewhat obsol escent M’ Naughten Rul es
codified in s. 84 of the Penal Code al one are excul patory,
nment al i nbal ances, neurotic upsets and psychic crises may be
extenuatory and the sense of dinnished responsibility may
mani fest itself in judicial clenency of commuted |life incar-
ceration. [|22F]

12. The social justice which the Preanble and Part |V
(Art. 38) highlight, as paranmount in the governance of the
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country has arole to nmould the sentence. If the nurderous
operation of a die-hard crimnal jeopardizes social security
in a persistent, planned and perilous fashion then his
enj oynent of fundanental rights may be rightly annihil ated.
One test for inposition of death sentence is to find out
whet her the nurderer offers such a traumatic threat to the
survival of social order. Sone of the principles are-never
hang unl ess society or its nmenbers may |ose nore |ives by
keeping alive an irredeemable convict. Therefore socia
justice projected by Art. 38 colours the concept of
reasonabl eness in Art. 19 and non-arbitrariness in Art. 14.
This complex of articles validates death penalty in limted
cases. Maybe train dacoity and bank robbery bandits reaching
nenaci ng proportions, economc offenders profit killing in
an intentional and organised way, are such categories in a
Third World setting. [112D: 114C. 112G

80

13. Survival of -an orderly society wthout which the
extinction of ~ human rights is a probability conpels the
hi gher protection of the lawto those officers who are
charged with the fearless and risky discharge of hazardous
duties in strategic situations. Those officers of law, Iike
policenmen on duty or - soldiers and the Iike have to perform
their functions even in- the face of threat of violence,
sonetines in conditions of great handicap. |If they are
killed by designers of nmurder and the 1aw does not express
its strong condemation in extrene penalisation, justice to
those called wupon to defend justice may fail. This facet of
social justice also may in certain circunstances and at
certain stages of societal life denmand death sentence.
[ 123D E]

14. Speci al reasons necessary for _inposing death
penalty nmust relate not to the crime as such but to the
crimnal. [124E]

Jagmohan Singh v. State of U P., [1973] 1 SCC 20; Ediga
Annama v. State of A P., [1974] 4 SCC, 443; Sunil Batra v.
Del hi Admm., [1978] 4 SCC 494 at 569 & 572; referred to.

Capital punishrment in India;  The Inpact of the Ediga
Ananmma, by Prof. A. R Bl ackshield-(July 1977), referred to.

Raj endra Prasad’ s case:

The famly to which the appellant and the deceased
bel onged were on inimcal terns. The appellant who was the
son of one of the famlies nurder ed the deceased. After
sone years in the prison, he was rel eased on Gandhi Jayanti
day. On return some mnor incident ignited his latent feud
and he stabbed to death a friend of the opposite fanmly, he
was sentenced to death.

The second nurder is not to be confounded wth the
persistent potential for nurderous attacks by the nurderer
This was not-a nenace to the social order but a specific
famly feud. Here was not a youth of controllable violent
propensities against the community but one whose paranoid
preoccupation with a famly quarrel goaded himto go the
rival. So long as the therapeutic processes are absent from
prisons these institutions, for frombeing the healing hope
of society, prove hardening schools to train desperate
crimnals. Desperate crimnal is a convenient description to
brand a person. Seldom is the other side of the story
exposed to judicial view There is nothing on record to
suggest that the appellant was beyond redenption; nothing on
record hints at any such attenpt inside the prison. The
appel  ant showed no incurable di sposition to violent
out bursts against his fellownen. There is therefore, no
special reason to hang him He should be awarded life
i mprisonnent.
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Kunj ukunj u’ s case:

The appel |l ant, a married nman with two children
developed illicit sex relations with a fresh girl. In order

to win her hand he nurdered his wife and two children. There
is no evidence to show that he was a desperate hedonist or
randy rapist. He is not a social security risk altogether
beyond sal vage by therapeutic |ife sentence. Death sentence
is conmuted to |life inprisonnent.
Dubey’ s case:
The appellant, a young man, aged about 20, stabbed to death
three menbers of the famly with whomhis famly had a
qguarrel over partition of
81
property. It is illegal 'in this case to award capita
sentence W thout considering correctional possibilities
inside prison. He was not a._ nurderer born but made by the
passion of famly quarrel. He could be saved for society
with correctional techniques and directed into repentance. A
famly feud, -an altercation, a sudden passion, although
attended with extraordinary cruelty, young and nalleable
age, reasonable prospect of reformation and absence of any
concl usive circunmstance that the assailant is a habitua
murderer or given to chronic violence-these catenate of
circunst ances bearing on the offender call fol the |esser
sent ence.
Sen | . (Dissenting)

1. (a) It is constitutionally and legally inpernissible
for the Supreme Court while hearing  an appeal by specia
| eave under Art. 136 of the Constitution, on a question of

sentence, to restructure s. 302 of the Indian Penal Code,
1860 or s. 354, sub-s. (3) of the Code of Crimnal Procedure
1973, so as to limt the scope of the sentence of death

provided for the offence of nurder under s.  302. [131F- (G

(b) The question whether the scope of the death
sentence should be <curtailed or not, is one for the
Parliament to decide. The matter is-essentially of politica
expedi ency and, as such, it is the concern of statesnen and,
therefore, properly the domain of the legislature, not the
judiciary. [137E]

(c) In an appeal confined to sentence under Article 136
of the Constitution, Supreme Court has not only the power
but as well as the duty to interfere if it considers that
the appell ant should be sentenced 'differently', that is, to
set aside the sentence of death and substitute in its place
the sentence of inprisonnent for life, where it considers,
taking the case as a whole, the sentence of death to be
erroneous, excessive or indicative of an inproper exercise
of discretion; but at the sanme tinme, the Court! nust imnpose
sone limtations on itself in the exercise of  this broad
power. In dealing with a sentence which has been nade the

subj ect of an appeal, the Court wll interfere with a
sentence only where it is 'erroneous in principle . The
guestion, therefore, in each case is whether there 'is an

"error of principle volved.[134G H

(d) The Court has the duty to see that on the
particular facts and circunstances of each case the
puni shment fits the crine. Mere conpassionate sentinents of
a humane feelings cannot be a sufficient reason for not
confirmng a sentence of death but altering it into a
sentence of inprisonment for life. In awarding sentence, the
Court must, as it should, concern itself with justice, that
is, with unswerving obedience to established law. It is, and
nmust be, also concerned with the probable effect of its
sentence both on the general public and the cul prit. Judges
are not concerned wth the norales or ethics of a
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puni shnent. It is but their duty to administer the law as it
is and not to say what it should be. It is not the intention
of the Supreme Court to curtail the scope of the death
sentence' under s. 302 by a process of judicial construction
i nspired by the personal views [35B: 137D E

2. It is also-not legally permssible for this Court
whil e hearing an appeal in a particular case where a capita
sentence is inposed, to define the expression "Specia
reasons" occurring in sub-s. (3) of s. 354 of the Code, in
such
82
JUDGVENT:
virtually has the effect = of abolishing the death sentence.
[ 137H]

(a) Under s. 354, sub-s. (3) of the Code of Crinmina
Procedure, 1973, the Court is required to state the reasons
for a sentence awarded, and in the case of inposition of a
sentence of death the Judge has to record "special reasons”
for inposing death sentence. Punishnment for nurder as a rule
should be Iife inprisonnent and death sentence is only an
exception. [|59A]

(b) It is neither feasible nor legally permssible for
this Court to give adefinite connotation to the expression
"speci al reasons" occurring in s. 354 sub-s. (3) of the Code
of Crimnal Procedure, 1973. It is difficult to put "specia
reasons" in a straight-jacket. Each case nust depend on its
own particular facts. The question of sentence must be |eft
to the discretion of the Sessions Judge trying the accused.
Under the present Code, a trial for nurder is divided into
two stages. There is a bifurcated trial. The first part of
the trial is directed solely to the issue of ‘guilt or
i nnocence, and concludes with the finding of the Sessions
Judge on that issue. At the end of the trial when he cones
to a conclusion of guilt, he has to _adjourn the case for
hearing the accused on the question of sentence. [159C D

Section 235, sub-s. (2) of the Code specifically
provi des for an opportunity of hearing to the accused on the
guestion of sentence after a verdict of guilt is recorded
against him The burden is upon the prosecutionto nmake out
a case for inmposition of the extrene penalty. Were a
sentence of death is passed, the Sessions Judge has to make
a reference to the H gh Court wunder s. 366, sub-s. (1) of
the Code. Under s. 367, sub-s. (1) if the Hi gh court thinks
a further inquiry should be nade into, or additiona
evedence taken upon, any point bearing wupon the guilt or
i nnocence of the convicted person, it may make such inquiry
or take such evidence itself, or direct it to be rmade or
taken by the Court of Sessions. In a case submitted under s.
366, the High Court under s. 368(a) may either confirmthe

sentence, or pass any other sentence, i.e. reduce the
sentence of death into a sentence of inprisonnent for life.
thereafter an appeal lies to this Court by a special |eave

under Article 136 on the question of sentence. [159E-H|
Failing the appeal, there is the President’s power to
grant reprieve and pardon under Article 72 (1), as well as
the CGovernor’s power of comrutation under Article 161 of the
Constitution which is a sovereign function. The power of the
Presi dent and of the Governor to grant reprieves and pardons
is wide enough to include the power to conmute and to rem't
sentence of punishnent. Al cases of capital punishment are
closely scrutinised by the Executive at both the levels to
see whether there are such extenuating circunstances as
would justify a reprieve, and the power to commute a death
sentence is freely exercised, whenever there is sonme doubt
as to the severity of the punishnent. Under the present
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systemthe Prerogative of Mercy in the case , of persons
under sentence of death works well and it produces results
gene rally regarded as satisfactory. It helps in mtigating
the rigour of the death sentence, particularly in case of
those nurderers whose execution would offend the public
consci ence. Very few persons under a sentence of death-my
be one or two in a year, in a State are usually executed. It
is, therefore, not proper for the Court to trench upon the
President’s or the Governor’'s perogative to grant pardon or
reprieve under Articles 72(1) and 161 in taking

83

upon itself the task of commutation of a death sentence,
which is properly inposed, in the facts and circunstances of
a particular case, nerely because there is a doubt that the
Executive may comute the sentence ultimtely, or by one’'s
views as to the utility of death penalty. [160A-F]

Bal want Sing -case [1976] ~2 SCR 684; Anbaramis Case
11974] 4 SCC 298 and Sarveshwar Prasad Sharma’s case 11978]
1 SCR 360; referredto.

(c) Judges are entitled to hold their own views, but it
is the bounden duty of the Court to inpose a proper
puni shment, dependi ng upon the degree of crimnality and the
desirability to impose such punishment as a neasure of
soci al necessity, as a -means of deterring other potentia
offenders. It is only in very grave cases where it is a
crime against the society and the brutality of the crine
shocks the judicial conscience that the Court has the power,
as well as the duty, to inpose the death sentence. In view
of these adequate safeguards, it-can hardly be asserted that
the sentence of death provided for an offence of nurder
puni shabl e under s. 302, is “dehumanizing’ or that it is
"unnecessary’. Were the crime is cruel and inhunan a death
sentence nay be called for. [160F-H]

Edi ga Anamma, [1974] 4 S.C.C. 443; Bishan Das & Os.
[1975] 3 S.C.C. 700; referred to:

(d) If Parlianment thought it right to give to the
Judges discretion as to the sentence, they would not or
ought not to shrink fromtheir « onerous responsibility. It
woul d not be appropriate to curtail the anbit of their
di scretion by judicial process. A sentence of a wong type,
that is, to substitute a sentence of inprisonnent for life
where the death sentence is called for, causes grave
m scarriage of justice. A sentence or pattern of sentences
which fails to take due account of gravity of the offence
can seriously underm ne respect for |aw [164E-F]

(e) In the three cases there were ’'special reasons’
within the meaning of s. 354, sub-s. (3) of the Code of
Crimnal Procedure, 1973 for the passing of the death
sentence in each and, therefore, the Hgh Courts were
justified in confirmng the death sentence passed under s.
368(a) of the Code. |Indeed, they are illustrative of the
rate type of cases, that is, first degree nurders, where a
death sentence is usually awarded in any civilised country.
These were cases of diobolical, cold-blooded brutal nurders
of innocent persons, that is, first degree murders  of
extreme brutality or depravity. The inhumanity of sone of
the offences defied belief Any interference wth the
sentence of death, would be wholly unwarranted in each case
[164G

(f) It is the duty of the Court to inpose a proper
puni shnment depending upon the degree of <crimnality and
desirability to inpose such punishment as a neasure of
soci al necessity as a neans of deterring other potentia
of fenders. Failure to inpose a death sentence in such grave
cases where it is a crine against the society-particularly
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in cases of nurders committed with extrene brutality, wll
bring to nought the sentence of death provided for by s. 302
of the Indian Penal Code, 1860. To allow the appellants to
escape with the |lesser punishment after they had comitted
such intentional, cold-blooded deliberate and brutal nurders
will deprive the law of its effectiveness and result in
travesty of justice. [|68A-B]
84

(g) In these appeals it cannot be asserted that the
award of death sentence to the appellants was "erroneous in
principle". Nor can it be said that the sentence of death
passed on themwas arbitrary or excessive or indicative of
an inproper exercise of discretion. [167H

(i) Rajendra Prasad’ s case is destructive of the theory
of reformation. The 'therapeutic touch’ which it is saidis
the best way of preventing repetition of the offence has
been of no avail. ~ Punishnent nust be designed so as to
deter, ~as far ~as possible from commssion of simlar
of fences. It should al so serve as a warning to other nenbers
of society. In both respects, the experinent of refornmation
has m serably failed. There is> no doubt, wth the
comutation of his death sentence, the accused will comit a
few more nmurders and- he woul d agai n becone a nenace to the
conmuni ty. [ 165G

(ii) I'n Kunjukunju Janardhan’s case the accused, who
acted as a nonster, S did not even spare his two innocent
mnor children in order to get ridof his-wfe and issues
through her. The death sentence was the only and appropriate
penal ty which shoul d be awarded in such a case. [ 166D

(h) There is no inexorable rule that either the extrene
youth of the accused or the fact that he acted in a heat of
passi on nust always irrespective of the enormty of the
of fence or otherwise be treated as a sufficient ground for
awardi ng the |esser punishment. The Court has to take into

consideration all the circunstances which do not nerit the
extreme penalty. 1In the facts and circunstances of this
particular case i.e. Sheo Shanker . Dubey’'s case these

factors cannot outwei gh other considerations. Three precious
lives have been lost by the dastardly act of the accused. A
famly has *‘ been w ped off. The death sentence was clearly
called for in this case-E firstly, as a threat or warning to
deter potential nurderers, and secondly as the guarantee
against the brutalisation of hunan nature. Al facts and
ci rcunst ances, constitute ’special reasons’ why the accused
shoul d be sentenced to death. [167E-F

3. It cannot be said that inposition of death penalty,
except in the classes of cases indicated in the mpjority
Judgnent would be violative of Articles 14,19 and 21 of the
Constitution. Such a question really does  not  arise
forconsideration. [136(G

(a) The citizen's right to life and personal liberty
are guaranteed by Article 21 of t he Constitution
irrespective of his political beliefs, <class, <creed or
religion. The Constitution has, by Article 21 itself forged
certain procedural safeguards for protection to the citizen
of his life and per sonal liberty. The i dealistic
consi derations as to the inherent worth and dignity of man
is a fundanental and prevasive thene of the Constitution, to
guard against the execution of a citizen for his politica
beliefs. [136C D

(b) A patriot cannot be equated with an ordinary
crimnal. A hunmanistic approach should not obscure one's
sense of realities. Wen a man commits a crine against the
society by committing a diabolical, cold-blooded, pre-
pl anned nurder, of an innocent person the brutality of which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 70

shocks the conscience of the Court, he nmust face the
consequences of his act. Such a person forfeits his right to
life. [136E3]

85

Jagmohan Singh v. State of UP. [1973] 2 S.C.R 541
fol | oned.

Furman v. Georgia, 408 U S 238, 33 L. ed, 2nd 346
expl ai ned and differed from

M chael de Freites v. Gaorgie Ramouter Benny, L.R
[1975] AC 39; quoted with approval .

(c) If the Courts were to be gui ded by the
classification for inflicting death penalty only in the case
of three categories of ‘crimnals, nanely, (i) for white
collar offences (ii) for anti-social offences, and (iii) for
exterm nating a personwho i.s a nenace to the society, that
is, a hardened nurderer’, the death sentence for an offence
of murder puni shable under section 302, for all practica
pur poses would be virtually non-existent. Unfortunately our
penal |laws do not ~provide for' death sentence for either
white collar crinmes or anti-social offences. As regards
"hardened nurderers, there are few to be found. Many
murders unfortunately go undetected and many a bruta
murderer has to be acquitted for want of |egal evidence
bringing his guilt beyond reasonable doubt. Nevertheless,
when the guilt is/ proved, the Court should | eave aside al
humani tari an considerations if the extrene penalty is called
for. A’ professional’! murderer nust, as matter of course, be
sentenced to death because he is nenace to the society.
VWhat ever synpathy the Court can-have shoul d be reserved for
the victims of the <crine rather than for the perpatrators.
In such cases, the |law nust take its course. [162B-E; 163C
Dl

4. The crimnality of a crime consists not only in the
crimnal act but in what that signifies. Its imediately
apparent features, the obvious damage to person or property
or to public security, are synptons-of a deeper disorder. It
bet okens, and it fosters, an attitude in man to /man, of
reckl ess sel fishness, decit or nalice, which is inconpatible
in the long run with any decent social life. In any advanced
society it is, in part at |least, on-account of this wider
character, less weasily discerned, that the graver offence
are Punished. [I|43E-F]

(a) All puni shnent properly implies nor al
accountability. It is related to injury and not “only to
danage or danger however greater. Capital punishment does so
in an emnent degree. It is directed agai nst one who is ex-
hypot hesi an inhuman brute, i.e. it is inmposed sinply to
elimnate who is held to have becone irretrievably, a.
liability or a nmenace to society. [142E]

(b) Punishment like crime has a dual character. The
penalty which the convicted nurderer incurs is not sinply
death, but death in disgrace and death as a disgrace. In so
far as capital punishment is a threat, the threat consists
not only in death but in infamy. Any theory which ignores
this characteristic is certainly defective. [I|43F]

Sir Walter Mberly The Ethics of Punishment Ch. X
Capital Punishnment pp. 271-81: referred to.

(c) Punishnment inflicted by the State in response to a
violation of crimnal |aw has been justified in various ways
nanely, as society’s vengeance upon the crimnal as
atonenment by the wong-doer, as a neans of deterring other
crimnals, as protection for the | aw abi ding and as a way of
rehabilitating the crinnal
86
Theories of rehabilitation are |argely speculative, since
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there is lack of scientific evidence to support them though
it has been influential in the developnent of nodern

penol ogy. [ 144A- B]

5. (a) The capital punishment controversy falls within
the strict Iimts of ’independent’ parlianmentary |aw nmaking,
and is a typical or representative of the kind of problens
that | eaders of Parliament face every day. In short, the
case for abolition of the death sentence is political, not
constitutional, The Government carries the responsibility of
law and order. That is the first' and fundamental duty of
any Governnent. The Executive has the duty of advising the
Government of the laws it Dbelieves necessary for the
nati onal wellbeing. It i's the duty of the Court, including
this Court, to adnminister the laws as they are. [|57D E]

(b) Analysing the substantive nerits of the cases for
and against the death penalty for nurder is essentially a
question for the Parliament to resolve and not for the
Supreme Court to decide. Therefore, it would not be proper
for the Judges to attenpt to project their personal views in
a matter ~which lies in the realmof political decision-
maki ng, by focussing on _a single controversy, the question
of the proper penalty for the crinme of nurder. [157B]

(c) Any justification for the capital sentence, as for
ot her salient features of the penal system nust be sought in
the protection of the society and that al one. [ 145E]

Even where it has been legally retained, as in India,
Capital Punishnment. is now seldomenployed -except in very
grave cases where it is a crinme against the society and the
brutality of the crime shocks the judicial  conscience.
I ndeed the death penalty satisfies the society' s retributive

goals and is still presuned to be a deterrent to potentia
of fenders the three purposes commonly assigned to
puni shrment -retri buti on, det errence and ref ormati on-

deterrence is generally held to be the npbst inportant,
al t hough the continuing public demand for retribution cannot
be ignored. Prina facie, the death sentence is likely to
have a stronger affect as a deterrent upon normal hunman
beings than any other form of  punishment. People are
believed to refrain fromcrine because they fear punishnment.
Since people fear death nore than anything else, the death
penalty is the nost effective deterrent. [146C E]

(d) If the appeal of capital punishment were nerely to
fear of death, it would be a very inefficient protector of
society. In civilised society and in peace tinme, governnent
relies for obedience nore on its noral prestige than on
violent repression of crine. Punishnent only protects life
effectively if it produces in possible-nurderers, not only
fear of the consequences of committing mnurder, but a
horrified recoil for the thing itself It can only achieve,
this, more anbitious, task, if sentence of death is felt to
enbody society’'s strongest condemation of rmurder and
keenest sense of its intolerable w ckedness. It is not by
the fear of death but by exciting in the conmunity a
sentiment of horror against any particular act, that the
of fenders could be deterred fromcommtting it. [143B-C

Royal Commi ssion on Capital Puni shnent Para 59:
referred to

(e) The punishnent of death should reflect adequately
the revulsion felt for the gravest of crimes by the great
majority of citizens. Legislators and Judges:

87

share this revulsion thenselves; otherwise indeed their
action would be norally indefensible. Their aimthen should
be, not only to strike terror nor even to awaken popul ar
indignation in a direction convenient to GCovernment. It
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would be to arouse in all and sundry their Oan indi gnant
repudi ation of a wi cked act and at the sanme tine, to deepen
it in thenselves. In this vain sentence of death has been
pr onounced, carried out and accl ai med with stern
satisfaction. Gtherwise the conscience of the comunity
woul d be revolted if the crimnals were allowed to
live.[145F- G

6.(a) The theory that (i) the death penalty is per se
cruel and wunusual punishment and (ii) alternatively the
inordinate delay in carrying it out nakes it so has now been
conpletely destroyed by two recent decisions of the Privy
Counci | . [ 149F]

Eat on Baker v The Queen, L.R [1975] AC 774 Freites v.
George Ranputer Benny, LR [1975] AC 239; discussed.

(b) In the United States of America also the death
penalty has practically existed nore or |ess harnoniously
with humane theories of crimmnal justice for over two
hundred years (e:g). [151E]

(i) I'n Trop v. Dulles, [1958] 356 US 86, L. ed. 630,
the Court refused to consider the death penalty as an indent
of the constitutional limt of punishnent; (ii) In MGouths
v. California, [1971] 402 U'S 183, it was held that the
absence of any guidelines “was not a violation of "due
process” and (iii) In-~ Furman v. GCeorgia the nultiple
opinions did not rule out altogether re-inposition of the
death penalty in the future provided there was |egislative
structuring of a perm ssible system providing for sufficient
procedural safeguards; (iv) Later on, the death penalty has
been rei nposed and this judicial approach stood reoriented.
The constitutionality of the death-penalty was supported by
four factors (1) the reference to capital punishment in the
Constitution (ii) the past Suprenme Court decisions on the

death penalty (iii) the linmtations of judicial restraints
and (iv) the doctrine of separation of powers. [151F; 152D
154E]

M Cherif Bassi Omni; Substantive Crimnal Law p. 120-
128; referred to
and (v) In Gegg Vv. Ceorgia, [1976] 428 U S. 153; 49 L.ed.
2d. 859; Proffit v. Floride, [1976] 428 242; 49 L.ed. 2nd.
913; Jurek Texas, [1976] 428 US 262; 49 L.ed. 2nd, 929-al
concerned with discretionary sentencing procedures- and in
Whodson v. North Carolina, [1975] 428 US 280; 49 L.ed. 944
and Roberts v. Lonisiana [1976] 428 US 326; 49 L.ed. 2d 974-
both concerned with nmandatory death sentence-it was held
that (a) the punishnment of death did not invariably violates
the Constitution (b) history and precedent did not support
the conclusion that the death sentence was per se violation
of 8th and 14th Amendnents (c) the evolving standards of
decency argunents had been substantially under  cut in the
| ast four years because a |arge segnent of the enlightened
popul ation regarded the death penalty as appropriate and
necessary as seen in the new | egislation passed in response
to Furman (d) the death penalty was not inherently cruel and
unusual . It served two principal social purposes retribution
and deterrence, and therefore the death sentence for the
crime of murder was (1) not without justification (2) not
unconstitutionally severe and (3) not i nvari ably
di sproportionate to the crine and (e) that Furman nandat ed,
where discretionary sentencing was used, there nust be
sui table direction and
88
[imtation to mninse the risk of wholly and arbitrary and
capricious action, the bifurcated trial wth standards
nodel | ed after the Mbdern Penal Code juries gave just such
gui dance. [155F-G 156A]




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 11 of 70
Observati on:
If there has to be a lawreform at all, sonme regard

nmust be had to the plight of the victimor his or her famly
by maki ng provision for payment of conpensation. Wile it is
conmmonly accepted that these convicted of violations of the
crimnal law nust "pay their debt to society, little
enphasis is placed upon requiring offenders to "pay their
debt" to their victins. These again are matters for the
Parliament to Provide.]

&

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
512 of 1978.

Appeal by Special Leave fromthe Judgnent and Order
dated 12-9-74 of the Al lahabad H gh Court in Crimnal Appea
No. 501/ 74.

AND

CRI M NAL APPEAL NO. 513 of 1978

Appeal by Special Leave fromthe Judgnent and Order
dated 9-1-1978 Kerala High Court in Cl. A No. 213/77 and
Ref. Trial No. 3/77.

AND
CRI M NAL APPEAL NO' 513 of 1978

Appeal by special |eave fromthe  Judgnent and Order
dated 28-9-77 of the Allahabad H gh Court in Crimninal Appea
No. 261/73 and Reference No. 6/77.

R K Garg for the Appellant in Cl. A No. 513/78.

S. K Bagga, Amicus Curiae for the Appellant in Crl.
A. 512/ 78

P. K Pillai, Amcus Curiae for the Appellant. in Crl.
A. No. 511/78

D. P. Uniyal and M V. Coswam for the State of U P

K. R Nanbiar for the State of Kerela.

The Judgnent of Krishna Ilyer and Desai, JJ. was
delivered by Krishna Iyer, J.; Sen, J. gave a dissenting
opi ni on.

KRI SHNA | YER, J.
THE DEADLY QUANDARY
To be or not to be: that is the question  of |etha

import and I|egal nmonent, in each of these three appeals
where |l eave is confined to the
89

issue of the propriety of the inpost of ~capital penalty
agai nst which the brutal culprits desparately beseech that
their dear |ife be spared by the Summit Court and the
incarceratory alternative be awarded instead. There is, as
here, a judicial dinmension to the quasi-Hanetian dilemm
when "a murder nost foul" demands of sentencing justice
punitive infliction of death or the |esser punishnent of
[ife inprisonment, since the Penal Code |eaves the critica
choi ce bet ween physi cal ['iquidation and life-long
incarceration to the enlightened conscience and sensitized
j udgrment of the Court.

A narration of facts is nornally necessary at this
early stage but we relegate it to a later part, assunming for
the nonce the nonstrosity the nurder in each case. Is nere

shock at the horrendous killing sufficient alibi to
extinguish one nore life, de hors circunmstances, individua
and social, notivational and psychical ? The crine and the

crimnal, contenporary societal crisis, opinions of builders
and moul ders of the nation, cultural w nds of world change
and ot her profound factors, spiritual and secul ar, and above
all, constitutional, inarticulately qguide the Court’s
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faculty in reading the neaning of nmeanings in preference to
a nechanistic interpretation of s. 302 |I.P.C. projected in
petrified print from Macaul ay’ s vintage nmint.

We banish the possible confusion about the precise
i ssue before wus -it is not the constitutionality of the
provision for death penalty, but only the canalisation of
the sentencing discretionin a conpeting situation. The
fornmer problem is now beyond forensic doubt after Jagnohan
Singh(’) and the latter is in critical need of tangible
gui delines, at once constitutional and functional. The | aw
reports reveal the inpressionistic and unpredictable notes
struck by some decisions and the occasional vocabul ary of
horror and terror, of extenuation and msericordia, used in
the sentencing tailpiece of judgnments. Therefore, this
jurisprudential exploration, wthin the franework of s. 302
I.P.C., has becone necessitous, both because the awesone
"either/or’ of the Section spells out no specific indicators
and law in this fatal area cannot afford to be conjectural
GQuided nmissiles. wth lethal potential, in unguided hands,
even judicial, is a grave risk where the peril is norta
though tenpered by the appell ate process. The core question-
the only question that ~occupies our attention, within the
confines of the Code, is as to when and why shall capita
sentence be pronounced on a nurderer and why not in other
cases.

The penol ogi cal / poi gnancy and urgency of the solution
is obvious since the human stakes are high, -and error, even
judicial error

(1) Jagnohan Singh v State of Utar Pradesh (1973) |
S. C. C. 20.
7-196SCl /79
90
silences for ever a living being and despatches himto that
"undi scovered country from whose bourn no travel l er
returns’: nor, once executed, can 'storied urn or aninmated
bust back to its mansion call the fleeting breath’. The
nmacabre irrevocability of the extreme penalty nmkes the
sonbre issue before us too inportant to be relegated, as
of ten happens, to a farewel | paragraph, with focus on fright
ful features of the crinme and | ess stress on-the crine-doer
and related factors. Wien hunman rights jurisprudence and
constitutional protections have escalated to subline |evels
in our country and heightened awareness of the gravity of
death penalty is growing all over the civilised gl obe inour
hal f-century, is it right to leave s. 302 |I.P-C in vague
duality and value-free neutrality? Any acadenmic who has
noni tored Indian sentencing precedents on nurder may awaken
to "the overt anbival ence and covert conflict’ anong judges
'concerning continued resort to the death sentence’ which
according to Prof. Blackshield,(') ’'seenms to minor the
uncertainties and conflicts of values in the “community
itself’. This tangled web of case-law has been woven around

the terse terms of s. 302, |.P.C during the Iast hundred
years.
THE OLD TEXT AND THE NEW LI GHT
Section 302. \hoever comits murder shall be
puni shed with death, or inprisonment for |Ilife, and

shall also be liable to fine

Such stark brevity | eaves a deadly discretion but beans
little legislative light on when the court shall hang the
sentencee or why the |l esser penalty shall be preferred. This
facultative fluidity of the pro vision reposes a trust in
the court to select. And 'discretionary navigation in an
unchartered sea is a hazardous undertaki ng unl ess recogni sed
and recogni zable principles, rational and constitutional
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are crystallised as ’'interstitial legislation” by the

hi ghest court. The flane of life cannot flicker uncertain

and so s. 302 |.P.C. nust be invested wth pragmatic

concreteness that inhibits ad honmi nem  Responses of

i ndi vi dual judges and is in penal conformance wth

constitutional normns and world conscience. Wthin the
di chtommous frame-work of s. 302 |.P.C, upheld in Jagnohan
Si ngh, we have to evolve working rules of punishnent bearing
the markings of enlightened flexibility and societa

sensibility. Hazy law, where hunman |ife hangs in the
bal ance, injects an agonising consciousness that judicia
error nay

(1) Prof. A. R Blackshield, Associate Professor of
Law, University of New South Wiles: Capital
Puni shnment in~ India: The Inpact of the Ediga
Ananmma Case-Jul y 1977.
91
prove to be ’'crime’ beyond punishment’. And history
bears testinony to reversal of Court verdict by Discovery of
Tinme. The tragic speech in-the Comons of forner Hone
Secretary (Chuter Ede) nakes ghastly reading (1)
"I was the Home Secretary who wote on Evans’

papers. "The law nust- take its course." | never said,
in 1948 that a m stake was inpossible. | think Evans’
case shows, in spite of all that has been done since,

that a mstake was possible, and that, in the formin
which the verdict was actually given -on a particular
case, a mstake was nmade. | hope that no future Hone
Secretary, which.in office or after he has left office,
will ever have to feel that although he did his best
and no one coul d accuse him of being either carel ess or
inefficient, he sent a man to the gallows who was not
"guilty as charged."
That is why we devote a whole judgment to what
ordinarily is a brief finale at the end of a |ong opinion
In Ediga Annammma(2), this Court did set down some
wor ki ng fornul ae whereby a synthesis could be reached as

bet ween deat h sent ence and life i mprisonment.
Not wi t hst andi ng the catal ogue of " grounds warranting death
sentence as an exceptional neasure, 'life being the rule,

the judicial decisions have been differing (and dithering)
at various levels, with the result the need for a thorough
re-exam nati on has been forced on us by counsel on both
sides. Prof. Bl ackshield nakes an acid comrent: (3)

"The fact is that decisions since Ediga Anama
have displayed the same pattern of conf usi on
contradi ctions and aberrations as deci sions before that
case ....To test this, | have abstracted fromthe Al
I ndi a Reporter seventy cases in which the Suprene Court
has had to choose between |ife and death under  Section
302: the last twenty-five reported cases before the

date of Edi ga Anammm, and the next forty five
(including, of course, Ediga Anamma itself) on or after
that date.™

"But where life and death are at st ake,

i nconsi stenci es which are understandable may not be

acceptabl e. The hard evidence of the acconpanying "kit

of cases" conpels the

(1) The Crusade against Capital Punishment in Geat
Britain by Elizabeth O nman Tuttle, 1961, p. 96.

(2) Edi ga Annana v. State of Andhra Pradesh (1974) 4
S.C.C. 43.

(3) Prof. A. R Blackshield, Associate Professor of
Law, University of New South Wales: Capital
Puni shment in India. The Inmpact of Ediga Annamma.
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Case-July 1977.
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conclusion that, at least in contemporary India, M.
Justice Douglas’ argunent in Furman Vv. Georgia(l) is
correct: that arbitrariness and uneven incidence are
i nherent and inevitable in a systemof capital punishment;
and that therefore- in Irritant constitutional terns, and in
spite of Jagmohan Slngh-the-retention of such a system
necessarily violates Article 14's guarantee of "equality
before the |aw "
The author further observes:

"One source of the confusion seens to have been an
under-current of disagreement as to the correctness and
applicability of the argunent in Ediga Anamma. But the
only direct challenge has been in Bishan Dass v. State
of Punjab, AR 1975 SC 573 (January 10, 1975: Case 52)
and, with respect, the challenge there seens clearly
m sconcei ved. "

What a study of the decisions  of the higher courts on the

life-or-death choice shows is that judicial inpressionism
still shows wup and it is” nonetoo  late to enunciate a
systemati sed set of criteria or at |east reliable beacons
Ediga  Annamm (supra) in terns, attenpted this

systemati sati on:

"Let us crystallise the positive indicators
agai nst death sentences under Indian  Law currently.
Where the nurderer is too young or - too old, the
cl enency of penal justice hel ps him Were the offender
suffers from. socio-economc, psychi.c or pena
conpul sions insufficient “to attract alegal exception
or to down-grade the crine into a | esser one, judicia
com mutation is permssible. Qher _general socia
pressures, war ranting judicial notice, with an
extenuating inmpact nay in special cases, induce the
| esser penalty. Extraordinary features in the judicia
process, such as that the death sentence has hung over
the head of the culprit (excruciatingly ||ong, my
persuade the Court to be conpassionate. Like wise, if
others involved in the crineand simlarly situated
have received the benefit of life inprisonment or if
the offence is only constructive (i.e. conbining the
"murder" provision with the "unl-awf ul assenbl y"
provisione again (if) the accused has acted suddenly
under another’s instigation, wthout preneditation
perhaps the court may humanely opt for life, even life

where a just cause or real suspicion of wfely
infidelity pushed the crinmnal into the crime. On the
ot her hand, the weapons used and the manner of their
use the

(1) 408 U. S. at 238.
93
horrendous features of the crine and hapl ess, hel pless
state A of the victim and the like, steel the heart of
the law for a sterner sentence. W cannot obviously
feed into a judicial computer all such situations since
they are astrol ogi cal imponderables in an inperfect and
undul ating society. A legal policy on life or death
cannot be left for ad- hoc rmood or i ndi vi dua
predil ection and so we have sought to objectify to the
ext ent possible, abandoning retributive ruthlessness,
anmending the deterrent creed and accepting the trend
against the extreme and irrevocable penalty of putting
out life.” (1)
From what we have said and quoted and from the
persistence Or forensic divarication, it has now becomne
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necessary to have a second look at the life versus death
qguestion, not for summarising hitherto decided cases and
distilling the comon factors but for applying the
Constitution to cut the GCordian knot. The Suprema | ex nust
set the perspective and illum ne the neani ng of subordinate
statutes especially wher e some provi si ons contain

obfuscatory el enents, for, our founding fathers have not
hamrered out a nerely pedantic | egal text but handed down a
constel lation of human values, cherished principles and
spiritual norms which belight old codes and inperial |aws
and inmpel newinterpretations and legislations to tune up
the New Order. The Indian Penal Code nust be sensitized by
the healing touch of the Preanble and Part 111. Wote
VWeeler, J :(2)

"That court _best serves the |aw which recogni ses
that the rules of law which grew up in a renpte
generation may, in the fullness of experience, be found
to serve another generation badly, and which discards
the old rule when it finds that another rule of |aw
represents what shoul d be according to the established
and settled judgnment of society..."

Benjamin N. Cardozo, said: (3)

"I'f judges ~have woefully msinterpreted the nores
of their day, or if the nores of their day are no
| onger those /of ~ours, they ought not to tie, in
hel pl ess subm ssion, the hands of their successors."
Such a solution to the death/life alternatives, where

the Code Ileaves the' Judge in the cold, has its Ilimts.
"Justice Homes put his view pithily when he said that judges
make |law interstitially, that~ they are confined from nolar
to nol ecul ar notion. Justice Frankfurter puts

(1) Edi ga Annamma v. State of A P. (1974) 4 S.C.C

443 at 453.

(2) Dwy v. Connecticut Co., 89 Conn. 74, 99.

(3) The Nature of the Judicial Process by Benjanin N

Cardozo. p. 152.
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it more colloquially saying that judges make |law at retail

| egi slators at wholesale.’”’ (I) Therefore, it is no heresy to
i mbi be and inject the social philosophy of the Constitution
into the Penal Code to resolve the tension between the Past
and the Present.

QUO VADI S DI SCRETI ONARY DEATH SENTENCE ?

I ndi an Justice and the constitutional order are
centuries ahead of the barbarities of Judge Jdeffreys of
"Bl oody Assizes’ fame; and ideologically away fromthe years
of inperial butchery of Indian uprising when the Penal Code
was drafted. Since Law reflects life, new meanings . nust
pernmeate the Penal Code. The deprivation of life under our
systemis too fundamental to be pernitted save on the
gravest ground and under the strictest scrutiny if Justice,
Dignity, Fair Procedure and Freedom are creedal |y
constitutional. So it is that in this bunch of appeals the
court is called upon by counsel for the appellants to repe
sentence by hunch and to |ay down broad nornms and essentia
principles as beacon |lights which nake the |aw of murder, in
the sentencing sector, nost restrictive and | east vagari ous.

More illum nation and cl oser exam nation of the
provisions viz., s.302 in the larger humanist context and
constitutional conspectus, is necessitous. Legal justice
nust be made of surer stuff where deprivation of |ife may be
the consequence. So we have heard a wder range of
subm ssi ons and sought the,’ am cus’ services of the | earned
Solicitor Ceneral. An intervener (Committee for Abolition of
Death Penalty, interested in abolition of death penalty has
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submtted, through Dr. L. M Singhvi, sone material. W
record our appreciation af the assistance given by the
former and take due note of the views presented by the
latter. Light, not heat, is welconme fromany source in aid
of judicial justice.

We are cognizant of the fact that no inflexible formula
is feasible which will provide a conplete set of criteria
for the infinite variety of circunstances that nay affect
the gravity of the crime of nurder, as pointed out by
Pal ekar, J. in Jagmohan Singh (supra). The |learned Judge
further observed:

"The inmpossibility of laying down standards is at
the very core of the criminal law as admnistered in
India which in vests the judges with a very wde
discretion in the matter of fixing the degree of
puni shment. The ~discretion in the matter of sentence
is, as already pointed out; liable to be corrected , by
superior courts.”™ (p. 35)

(1) "Social Justice" Ed. by Richard B. Brandt, p. 109.
95

What is inmportant to~ renenber is that while rigid
prescriptions and random prescriptions which inprison
judicial discretion may play tricks wth justice, the
absence, altogether, of any defined principles except a
variorumof rulings may stultify sentencing |aw and denude
is of decisional precision. 'Wll-recognised principles is
an el egant phrase. But what are they, when mnds differ even
on the basics ?

Fluctuating facts and kel ei doscopic circunstances,
bewi | dering novelties and unexpected factors, persona
vicissitudes and societal variables may defy standard-
setting for all situations; but that -does not nean that
hurmane princi pl es shoul d be abandoned and bl anket discretion
endowed, making life and liberty the plaything of the
mental ity of human judges. Benjam n Cardozo has pricked the
bubble of illusion about the wutter objectivity of the
judicial process: (1)

"I have spoken of the forces of which judges

avowedly avail to shape the formand content of their
judgrments. Even these forces are seldom fully in
consci ousness. They lie so near the surface, however,
that their existence and influence are not likely to be
disclained. . .Deep below consciousness are  other
forces, the likes and the dislikes, the predilections

and the prejudices, the conplex of instincts and
enotions and habits and convictions, which nake the
man, whether he be litigant or judge."

Section 302 is silent; so the judges have to speak, because
the courts nmust daily sentence. Merely to say /that
di scretion is guided by wellrecogni sed principles shifts the
issue to what those recognised rules are. Are they the sane
as were exercised judicially when Bhagat Singh was | swung
into physical oblivion ? No. The task is to translate in new
terns the currently consecrated principles, inforned by
tradition, nethodi zed by anal ogy, disciplined by system and
subordinated to 'the prinordial necessity of order in socia

life'. The error of parallax which dated thought processes,
through dusty precedents, may project needs to be corrected.
That is the essay we undertake here.

Moreover, the need for well-recognised principles to
govern the ’'deadly’ discretion is so interlaced with fair
procedure that wunregulated power nmy even mlitate against
Art. 21 as expounded in Maneka Gandhi’s case(2), an aspect
into which we do not enter here. Judicial absolutismor ad-
hoci smis anathema in our constitutional scheme. It
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(1) The Nature of the Judicial Process by Benjanin N
Cardozo p. 167. (2) WManeka Gandhi v. Union of
India (1978) | S.C.C. 248.

(2) Maneka Gandhi v Union of India (1978) 1 S.C C. 248

96

has been said that ’'a judge wuntethered by a text is a
dangerous instrunent’; and we may well add, judge-power,
uncanal ised by clear principles nay be equally dangerous
when the consequence of his marginal indiscretion may be

horrific hanging of a hunman being until he be dead. Pal ekar
J. hinmself accepted that "well-recognised principles" nust
govern sentenci ng di scretion

The precise criteria which constitute, and the
normative nature of those principles did not directly fal
for decision as that case proceeded on the basis that the
| ower courts had rightly exerci sed t he sent enci ng
di scretion. The precise and only issue that was nooted and
deci ded i n Jagnphan Singh(l) was the constitutionality of s.
302 I.P.C, and the holding was that 'the death sentence
i nposed after trial in accordance with procedure established

by law is not- unconstitutional’. The acceptance of the
i nvul nerability of discretionary power does not end the
joureney; it i naugur ates the search for those ’'well
recogni sed principles’ Pal ekar, J., ' speaks of in the

Jagnohan case. Incidental observations w thout concentration
on the sentencing criteria are not the ratio of the

deci sion. Judgnments are not Bible for every line to be
vener at ed.

VWhen the | egislative text is too bald to be self-acting
or suffers zi gzag distortion in action the primary

obligation is on Parliament to enact necessary clauses by
appropriate amendnents to s. 302 |.P.C. Butif legislative
undertaking is not in sight judges who have to inpl enent the
Code cannot fold up their professional hands but nust make
the provision viable by evol uti on of suppl enent ary
principles even if it may appear to possess the flavour of
| aw- maki ng. Lord Denni ngs observations are apposite:;
“Many of the Judges of Engl and have said that they
(lo not make law. They only ‘interpret it. This is an
illusion which they have fostered. But it is a notion
which is now being discarded everywhere. Every new
deci si on-on every new situation-is a development of the
| aw. Law does not stand still. 1t noves continually:.
Once this is recognised, then the task of the Judge is
put on a higher plane. He must consciously seek to
mould the law so as to serve the needs of the time. He
must not be a mnere nechanic, a nere working nason
laying brick on brick, wthout thought to the overal
design. He nmust be an architect-thinking of the
structure as a whole, building for society a system of
law which is strong, durable and just. It “is on his
work that civilised society itself depends."
(1) The Suprene Court of India-A Socio-Legal Critique
of its Juristic Techniques by Rajeev Dhavan-
Foreword by Lord Denning, M R
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The Court’s tryst with the Constitution obligates it to
lay down A general rules, not a conplete directory, which

will lend predictabilily to the law vis-a-vis the conmunity
and guide the judiciary in such a grim verdict as choice
between life and death. The right to life, in- our
constitutional order, is too sacred to be wshed away
wi t hout so nuch as Directive Principles for its deprivation

save sweeping judical discretion and reference for

confirmation or appellate review_ the know how for exercise
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of either being left to the assunmed infallibility of the
curial process in the face of the daily reality that there
are cxtrene variations anong judges thensel ves on 'when' and
"why' the extrene penalty shall or shall not be inflicted.

Currently, the welter of the British Indian and post-
| ndependence deci sions and the inpact of |aconic |egislative
changes in the Crimnal Procedure Code the conpetition anbng
the retributive, deterrent, the reformative and even the
existentialist theories of punishnment and of statistica
studies and sociological and cultural wnds settle the
lethal fate of the living man in the cage.

Law rmust be honest to itself. Is it not true that some
j udges count the nunber of fatal wounds, sone the nature of
the weapons used, others count the corpses or the degree of
horror and yet others “1ook.into the age or sex of the
of fender and even the lapse of time between the tria
court’s award of death ~sentence and the final disposal of
the appeal ? Wth -sone judges, notives, provocations,
primary or constructive guilt,” nmental disturbance and old
feuds, the “savagery of the nurderous nonent or the plan

whi ch has preceded the killing, the social mlieu, the
sublimated class conplex and other odd factors enter the
sentenci ng cal culus. ~Stranger still, a good sentence of

death by the trial ~court is sonmetines upset by the Supreme
Court because of Law s delays. Courts have been directed
execution of nurderers who are nental cases, who do not fal

within the MNaghten rules, because of the insane fury of
the slaughter. A big margin of subjectivism a preference
for old English precedents, theories of npdern penol ogy,
behavi oural enphasis or _social antecedents, judicial hubris
or human rights perspectives, crimnological literacy or
fanatical reverence for outworn social philosophers buried
inthe debris of time except as part of history-this
plurality of forces plays a part in sw nging the pendul um of
sentencing justice erratically. Therefore, until Parlianent
speaks, the court cannot be silent. (Hopefully, s.302 I.P.C
is being anmended, at long last, ( but it is only /half-way

through as the Rajya Sabha proceedi ngs show. W w'll revert
to it later).
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Prof. Bl ackshield, on an analytical study -of Indian
death sentence decisions, has remarked w th unconventiona
candour :

"But where life and death are at st ake,
i nconsi stenci es which are understandable rmay not be
acceptable."

Hi s further comments are noteworthy:

"The fact is that in nost cases where the sentence
of death under S.302 is confirned by the Suprene Court,
there is little or no discussion of the reasons for
confirmation. Sonetines there is a brief assertion of
"no extenuating circunstances" (which seens to inply
that the Court is making its own discretionary
judgrment; at other times there is a brief assertion of
"no ground to interfere" (which seens to inply that the
Court is nmerely reviewing the legitinmacy of the Hi gh
Court’s choice of sentence). The result is to
obfuscat e, probably beyond any hope of rationalisation
the anal ytical issues involved."(supra)

The twists and turns in sentencing pattern and the
under -enphasis on the sentencee’'s circunstances in decided
cases make an in-depth investigation of the ’principles’
justifying the award of death sentence a constitutional duty
of conscience. This Court nust extricate, until Parlianent
| egi sl ates, the death sentence sector from judicial sub
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jectivismand consequent uncertainty. As Justice Cardozo, in
The Nature of the Judicial Process, bluntly states: (1)
"There has been a certain lack of candor in rmuch
of the discussion of the theme, or rather perhaps in
the refusal to discuss it, as if judges nust |ose
respect and confidence by the reminder that they are
subject to human limtations.. if there is anything of
reality in my analysis of the judicial process, they do
not stand aloof on these chills and distant heights;
and we shall not help the cause of truth by acting and
speaking as if they do. The great tides and currents
whi ch engul f the rest of men do not turn aside in their
course and pass the judges by."

It is fair to nention that the humanistic inperatives
of the Indian Constitution, as paranmount to the punitive
strategy of the Penal code, have hardly been explored by
courts in this field of ’'life or death’ at the hands of the
aw. The main focus of our judgnment is on this poignant gap
in "human rights jurisprudence” wthinthe limts of the
Penal Code,  inpregnated by the Constitution. To put it
pithily, a_ world order voicing the worth of the human
person, a cultural |egacy

(1) pp. 167-168.
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charged with conpassion, an interpretative liberation from
colonial A callousness to I|ife and |liberty, a concern for

social justice as setting the sights of individual justice,
interact with the inherited text of the Penal Code to yield
the goals desiderated by the Preanble and Articles 14, 19
and 21.

Nor can courts be conplacent in the thought that even
if they err the clenency power will and does operate to save
many a |life condemed by the highest court to death. For one
thing, the wuneven politics of executive clenency is not an
unreality when we renenber it is often the violent
di ssenters, patriotic terrorists, desperadoes nurtured by
the sub-culture of poverty and neurotics hardened by socia
negl ect, and not the nenbers of the Establishnment or con-

form st class, who get executed through judicial and
cl emency processes. Executive commutation is no substitute
for judicial justice; at best it is admnistrative policy

and at worst pressure-based partiality. Ineither case, that
court self-condems itself which awards death penalty with a
sop to its conscience that the habitual clenency  of
CGovernment will soften the judicial excess in sentence. |f
justice under the law justifies the |esser sentence it is
abdi cation of judicial power to inflict the extreme penalty
and extraneous to seek <consolation in the possible benign
interference by the President. The criteria for clenency are
often different. W arc thus left wth the necessity to
deci pher sentencing discretion in the death/life situation
SENTENCI NG CYNOSURES

Having stated the area and object of investigation we
address ourselves to this grave penol ogi cal issue purely as
judges deciding a legal problem putting aside views,
phi | osophi cal or crimnological, one holds. But law, in this
area, cannot go it alone; and cross-fertilisation from
soci ol ogy, history, cul tural anthropol ogy and current
nati onal perils and developnental goals and above all
constitutional currents, cannot be eschewed.

Let us leave 'law a while and begin with drawing the
backdrop with a lurid brush. Every sonbre dawn a human being
is hanged by the 1egal process, the flag of humane justice
shall be hung half-mast. Such is the synbolic reverence the
 and of Gandhi should pay to human life haltered up by
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| ethal law. The values of a nation and ethos of a generation
noul d concepts of crinme and punishnent. So viewed, the | ode-
star of penal policy to day, shining through the finer
culture of forner centuries, strengthens the plea against
death penalty. Moreover, however nuch judicially screened
and constitutionally legitimted, there is a factor of
fallibility, a pall that falls beyond recall and a core of
sublimated cruelty inplied in every death penalty.
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This is the starting poi nt  of our re-appraisal of
presidential and legislative texts, with a view to evolving
clearer criteria for _choice bet ween the Li f e- Deat h
Al ternatives enacted into the Penal Code. W may, for
enphasis, recall s. 302 |.P.C.,-at once laconic and
draconi ¢, which reads:

s. 302. - Puni-shnent for mur der . - Whoever comits
murder shall ~be punished ~with death, or inprisonnent
for life, and shall also beliable to fine."

We approach the resolution of the punishnment predicanent in
a manner ‘_at once legal, logical and crimnological and
i npregnated with values constitutional. Therefore, we wll
first study the significant legislative developnents in the
two interacting Codes and related par liamentary essays at
change. \here broad concl usions emerge from such an
i nvestigation, constitutional reinforcenment nmay be sought.
Since the Constitution is paranpbunt -and  paranountcy is
par amount cy, its expansi ve humani sm  nust over power
traditional 'terrorismi in the practice of sentencing. Wen
this stage is reached and fornul ation of guidelines made, we
wi Il consider the crimnol ogical foundations of theories of
puni shnent whi ch har noni se with t he human rights
jurisprudence of our cultural cosnpos. Finally, we wll set
down the salient cynosures for judges in their day-to-day
| abours.

One sentencing aspect which has found prom nent place
in the Cimnal Procedure Code, 1973, but nore often
ignorantly ignored, needs to be highlighted for future
gui dance. The cases actually de manding decision, /'their
factual matrices and the actual application of The
principles we have formulated to the appeals under
consi deration are the decisive part of the judgnment.

The sister Codes-the Indian Penal Code and the Crim na
Procedure Code-are i nt erwoven into the texture of
sentencing. So nmuch so, the various changes in s.367 of the
Procedure Code, 1898 and its re-incarnation in s.354 of the
Code of 1973 inpact on the inter pretation of s. 302 of the
Penal Code. The art of statutory construction seeks aid from
connective tissues, as it were, of conplenentary enactnents.
This node offers a penol ogi cal synthesis Par |i ament
legislatively intended. Fromthis angle, we nmay exanine the
hi story of the anendnents to the Procedure Code in'so far as
they mould” the sentencing discretion vested by 's. 302
I.P.C

Vi ntage words adapt their semantic content with change
in Society’'s thoughtways and people’s nores. Linkw se, Law
Life nutuality moulds judicial construction. So when a
ni neteenth century Code,
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with vital inmpact on life and liberty, falls for exam nation
in the last quarter of the twentieth century, crimnologica

devel opnents finds their way into the process of statutory
decoding. This is obviously permssible, even necessary. A
progressive construction whi ch up-dates the sense of
statutory |l anguage has been adopted in Wens v. United
States(1l) and commended by jurists.
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We may ask oursel ves whether the Procedure Code, which
intertwines wth the Penal Code | ends di scretionary
direction? Simlarly, a brief suruey of the trend of
| egi sl ati ve endeavours nmy also serve to indicate whether
the people’'s consci ousness has been projected towards
narrowi ng or w dening the scope for infliction of death
penalty. Current crimnological theories, the march of the
abolitionist novenrent across the continents, the nationa
heritage and voice of the nmakers of nodern India and
parliamentary re-thinking on reform of the Penal Code nay
also be indicators. In this setting, let us rationalize and
humani ze the di scretionary exercise under s.302 |.P.C

Several attenpts have been nmde to restrict or renove
death penalty wunder s. 302 but never even once to enlarge
its application. Parlianentary pressure has been to cut down
death penalty, although the 'section fornally remains the
same and is very -nearly being wholly recast benignly. The
cue for the Court is clear.

"I n 1931, an abolition bill. was introduced in the
Legi sl ative Assenbly by Gaya Prasad Singh; but a notion for
circulation of-the bill was defeated after it was opposed by

t he government.

The pattern after independence has been nuch the sane.
In 1956, a bill introduced in the Lok Sabha by Mikund La
Agarwal was rejected after governnent opposition. In 1958 a
Resol ution for abolition, noved in the Rajya Sabha by
Prithvi Raj Kapur, was wthdrawn after debate. (Its purpose
had been served, said Shri Kapur). "The ripples are created
and it is in the air": Rajya Sabha Debates, April 25, 1958,
Col s.444-528. In 1961 a further Resolution, noved in the
Rajya Sabha by Ms Savitry Devi Nigam was negatived after
debat e.

In 1962, however Resolution noved in the Lok Sabha by
Raghunath Singh received nore serious attention: Lok Sabha
Debates, April 21, 1962, Cols.307-365. The Resolution was
wi t hdr awn, but only after the government had given an
undertaking that a transcript (of the debate would be
forwarded to the Law Commi ssion, for consi-
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deration in the context of its review of the Penal Code and
the Crimnal Procedure Code. The result was a separate Law
Comm ssion Report on Capital Punishment, submtted to the
government in Septenber, 1967." (supra)

At pages 354-55, the Law Conmi ssion summarized its mmin
concl usions as foll ows

It is difficult to rule out that the validity of
or the strength behind, many of the arguments for
abolition. Nor does the conmission treat '(lightly the
argunent based on the irrevocability of the sentence of
death, the need for a nodern approach, the severity of
capital punishnment, and the strong feeling “shown by
certain sections of public opinion in stressing deeper
guestions of human val ues.

Havi ng regard, however, to the conditions in India, to
the variety of the social upbringing of its inhabitants, to
the disparity in the level of norality and education in the
country, to the vastness of its area, to the diversity of
its population and to the paramunt need for main taining,
law and order in the country at the present juncture India

cannot risk the experinent of abolition of capita
puni shnment . "

Currently, there is a Bill introduced in the Lok Sabha
for total abolition. The nost neaningful contribution to
"human rights legality’ in the ’'terminal’ territory of

punitivity is the parliamentary anmendnent to s.302 |.P.C.
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hal f-way through and, if we may say so wth respect, half-
fulfinling both t he humani st qui ntessence of t he
Constitution and, may be, the creed of the Father of the
Nation. Gandhiji |long ago wote in the Harijan
"God Alone Can Take Life Because He Al one G ves
it"

W will dwell on this Indian Penal Code (Amrendnent)
Bill, 1972 passed by the Rajya Sabha in 1978, later in this
Judgnment but nention this seminal event as a kindly portent
against the 'homicidal’ exercise of discretion, often an
obsession with retributive justice in disguise. And the
parliamentary prospects, to the extent relevant to judicia
di scretion disappoint those who are restless if nurder is
di vorced from death penalty. The Future shapes the Present
on occasions and therefore we take note of this big change
inthe offing. Section 302, as now recast by the Rajya
Sabha, reads:

302. (1) \Whoever conmits . nurder shal I, save as
ot herwi sevided in sub-section (2), be punished
with inprisonnent for |I|ife and shall also be

|l iabl'e to fine.
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(2) Woever conmits murder shall, -

(a) /if the nurder has been commtted after
previous planning and.involves extrene
brutality; or

(b), if the nmur der i nvol ves exceptiona
depravity; or

(c) if the murder is of a nenber of any of
the armed forces of the Union or of a
menber of —any police force or. of any
public servant and was comitt ed-

(i) while such menber or public servant
was on duty;

(ii) in consequence of anything done or
attempted to be done by such nmenber
of public servant in the Ilawfu
di scharge  of his duty  as’' such
nmenber or public servant whether at
the time of —murder —he was such
menber or public servant as the
case may be, or —had ceased to be
such nmenber or public servant; or

(d) if the murder is of a person who ~had
acted in the lawful discharge of this
duty under section 43 of the Code of
Crimnal Procedure, 1973, or who had
rendered assistance to a Magistrate or a
police officer demanding his aid or
requiring his assistance under ~section
37 or section 129 of the said Code; or

(e) if the nurder has been committed by him
while under sentence of inprisonnment
for- life, and such sentence has becone
final

be punished with death, or inprisonnent for

life, and shall also be liable to fine.

(3) Were a person while undergoi ng sentence of

i mprisonnent for life 1is sent enced to
i mprisonnent for an offence under clause (e)
of sub-section (2) such sentence shall run

consecutively and not concurrently: (1)
Maybe, the fuller and finer flow of the constitutiona
stream of human dignity and social justice will shape the
provision nore reformatively. Suffice it to say that the
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battl e against death penalty by parlianentary action is
gai ning ground and those who do live in the ivory tower-and
Judges, hopefully, do not-will take cognizance of this
conpassi onate trend.

The inchoate indicators gatherable from the direct
reforns of death penalty take us to the next ’'neon sign
fromthe changes in the
104
Procedure Code. Section 302 |.P.C., permts death penalty
but s.354 (3) of the Procedure Code, 1973 processes the
di scretionary power. The central issue of death/life
di scretion is not |left naked by the Procedure Code which, by
necessary inplication, has cl ot hed it with pro life
| anguage. The | egi sl ative developnent, through severa
successi ve anmendnents, ~has shifted the punitive centre of
gravity from life-taking, to life sentence. To start with
s. 367(5) obligated the court-to ’'state the reason why
sentence of death was not passed’. In other words, the
di scretion was directed positively towards death penalty.
The next ' stage was the deletion of this part of the
provi sion-leaving the judicial ~option open. And then cane
the new humanitari an sub-section [s. 354 (3)] of the Code of
1973, whereby the dignity ~and worth of the hunman person
under-scored in the Constitution, shaped the penal policy
related to nmurder. The sub-section provides:

"When the /conviction is for an offence punishable
with death or, in the alternative, wth inprisonnment
for life or imprisonnent for a term of vyears, the
judgrment shall < state the reasons for the sentence
awarded, and, in the case of sentence of death, the
speci al reasons for such sentence."

(enphasi's added)

Thus on the statutory side, there has been a
significant shift since India became free. In practice, the
ef fect of the pre-1955 version is that while the fornmer rule
was to . sentence to death a person-convicted for nurder and
to inpose the |esser sentence for reasons to be recorded in
witing, the process has suffered a reversal now. Fornerly,
capital punishment was to be inposed unl ess special reasons
could be found to justify the |esser sentence. The 1955
amendment, removing the requirenment, had left the courts
equally free to award either sentence. Finally, with the new
1973 provi si on-

"a great change has overtaken the law .... The
unm st akabl e shift in |legislative enphasis is that life
i mprisonnent for murder is the rule and capita
sentence the exception to be resorted to for reasons to

be stated... It is obvi ous that the disturbed
conscience of the State on the vexed question of |ega
threat to I|ife by. way of death sentence has sought to

express itself legislatively, the stream of “ tendency

being to wards cautious, partial abolition and a

retreat fromtotal retention.”

The twin survey of attenmpted and half acconplished
changes in the Penal Code and the statutory nutation
pregnant with significance,
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wrought into the procedure Code, definitely drives judicia
di scretion to a benign destination. The nessage of the nany
| egislative exercises is that murder wll ordinarily be
visited only with life inprisonment and it is inperative
that death sentence shall not be directed unless there exist
"speci al reasons for such sentence."

The era of broad discretion when Jagnohm s case was
deci ded has ended and a chapter of restricted discretion
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has since been inaugurated. This is a direct response, not
nerely to the humane <call of the Constitution, but also to
the wider cultural and crimnological transformation of
opinion on the futility of the law of '"Life for Life ’'red
in tooth and claw . No |onger did judicial discretion depend
on vague ’'principles’. It becanme accountable to the strict
requi renents of s.354(3) of the 1973 Code.

By way of aside, we nay note that the consol ation that
judicial discretion in action is geared to justice is not
always true to life.

"The discretion of a judge is said by Lord Canden
to be the law of tyrants: it is always unkonwn; it is
different in different nen; it is casual, and depends
upon constitution, tenper and passion. In the best, it
is of ten tines caprice; in the worst, it is every
vice, folly and passion to which human nature is
liable........ " 1 Bouv.. Law Dict., Rawes’ Third
Revi si on p.885."

"An appeal to a judge's discretion is an appeal to

his ' judicial consci ence. The di scretion nust be
exercised, not in opposition to, but in accordance
with, established principles of law" (Giffin v.

State, 12 Ga. App. 615)"

Here is thus an appeal to the informed conscience of
the sentencing judge not to award death penalty save for
speci al reasons which have direct nexus with the necessity
for hanging the nurderer by |aw.

The revol utionary inport of the target expression, in a
death sentence situation, viz.,  'the special reasons for
such sentence denmands perceptive exploration with enotiona
expl osion or sadistic sublimation disguised as 'specia
reason’. Here we enter the penological area of Iletha
justice, social defence and purpose-oriented puni shrnent.

Bef ore | aunching on the decisive discussion it is fair
to be frank on one facet of the judicial process. To quote
Ri chard B Brandt:
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"Much of lawis designed to avoid the necessity
for the judge to reach what Holmes called his '’ can't
hel ps’, his wultimte convictions or values. The force
of precedent, the close applicability of statute |aw,
the separation of powers, |egal presunptions, statutes
of limtations, rules of pleading and evidence, and
above all the pragmatic assessnments of fact that point
to one result whichever ultimte values be assuned, al

enable the judge in nost cases to stop short of a

resort to his personal standards. Wen these prove

unavailing, as is nmore likely in the case of courts of
last resort at the frontiers of the Ilaw, and / nost
likely in a suprene constitutional court, the judge
necessarily resorts to his own scheme of values. It
may, therefore, be said that the nost inportant thing
about a judge is his philosophy; and if it be dangerous
for himto have one, it is at all events |ess dangerous
than the sel f-deception of having none."

THE CODES, THE CONSTI TUTI ON AND THE CULTURAL BACKDROP

Primarily we seek guidelines fromthe two Codes, in the
omi presence and omi pot ence of the over - ar chi ng
Constitution. The Indian cultural current also counts and so
does our spiritual chem stry, based on divinity in everyone,
catal ysed by the Buddha- Gandhi conpassion. ’'Every saint has
a past and every sinner a future -strikes a note of
reformatory potential even in the nost ghastly crine. This
axiomis a vote against 'death’ and hope in 'life’.

Many humane novenents and sublime souls have cul tured
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the higher consciousness of mankind, chased death penalty
out of half the globe and changed world view on its
norality. W wll, in the culnmnating part of our judgnent,
cull great opinions to substantiate this assertion but
content here with pointing to their rel evance as part of the
conspect us.

Crim nol ogi sts have el aborately argued that 'death’ has
decisively lost the battle as the dom nant paradi gm and even
in our Codes has shrunk into a weak exception. Even so, what
are these exceptional cases? Not hunch or happen-stance but
conpel ling grounds, lest the ’'Chancellor’s foot’ syndrome
reappear in different form So |et us exam ne the grounds in
thi s new sheen.

An easy confusion is over-stress on the horror of the
crime and the tenporary terror verging on insane violence
the perpetrator displays, to the exclusion of a host of
other weighty factors when the scales are to settle in
favour of killing by law the killer who resorts to unl aw.
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Speaking illustratively is shocking crine, wthout
nore, good tojustify the lethal verdict? Mdst nurders are
horrifying, and an adjective adds but sentinent, not
argunent. The personal story of an actor in a shocking
murder, if considered, may bring tears and soften the
sentence. He m ght 'have been a tortured child, an illtreated
orphan, a jobless starveling, a badgered brother, wounded
son, a tragic person hardened by societal cruelty or
vengeful justice, even a Hanl et or Parasurana. He night have
been angelic boy but  thrown into mafia conpany or inducted
into dopes and drugs by parental neglect or noraly-nentally
retarded or disordered. lmagine a harijan village backed out
of existence by the genocidal fury of a kulak group and one
survivor, days later, cutting to pieces the villain of the

earlier outrage. |Is the court in- error in reckoning the
prior provocative barbarity as a sentencing factor?
Anot her facet. Maybe, " the convict’s poverty had

di sabl ed his presentation of the social mlieu or other
circunst ances of extenuation in  defence. Judges nay be of
noods, soft or severe; their weaknesses nmay be subli nmated
prejudi ces; their synmpat hi es may be persona hyper -
sensitivity. Did not Lord Canden, one of the greatest and
purest of English judges, say
“"that the discretion of a judge is the Jlaw of
tyrants; it is always unknown; it is different in
different nen; it is casual, and depends upon
constitution, tenper and passion. In the best it is
oftentines caprice; in the worst, it is every vice
folly and passion to which human nature can be

liable." (State v. Cummings 36 M. 263 278 (1865)?

Wen life is at stake, can such frolics of fortune play
with judicial veriest?

The nature of the crime-too terrible to contenplate-has
often been regarded a traditional peg on which to hang a
death penalty. Even Edi ga Annamma (supra) has hardened here.
But ' nurder nost foul’ is not the test, speaki ng
scientifically. The doer may be a patriot, a revol utionary,
a weak victimof an overpowering passion who, given better
environnent, may be a good citizen, a good adm nistrator, a
good husband, a great saint . Wat was Valniki once? And
that sublime spiritual star, Shri Aurobindo, tried once for
nmurder but by history’s fortune acquitted.

If we go only by the nature of the crine we get
derail ed by subjective paroxysm 'Special reasons’ nust
vindi cate the sentence and so
108
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nust be related to why the nmurderer must be hanged and why
life inmprisonnent wll not suffice. Decided cases have not
adequatel y identified t he mani f ol d conponent s of
conpr ehensi ve sentencing. Resultantly, what is regarded as
decisive is only relevant and what is equally telling
remai ns untold. For reasons of ° special’ grimess may be
cancel l ed by juvenile justice. Brutality of the crinme may be
nollified at the level of sentencing justice by background
of despair. Even a planned barbarity my be induced by an
excessi ve obsession by one who could be a good person under
ot her surroundi ngs. Wy, the ghastly crime may in rare cases
be due to a brain tumour. Myriad factors of varying validity
may affect the death penalty either way. The crimnal wll
be projected on the scene and exam ned fromdifferent angles
since the punishnent is on the person though for the
of f ence.
CAPI TAL PENALTY AND THE CONSTI TUTI ON

Inthese pathless wods we nust seek light fromthe
Constitution regarding 'special reasons’. After all, no Code
can rise higher than the Constituti on and the Penal Code can
survive only if it pays honage to the suprema |lex. The only
correct approach is to readinto s.302 |I.P.C. and s.354(3)
Cr.P.C, the human ri ghts and humane trends in the
Constitution. So examined, the right to life and to
fundanental freedons is deprived when he is hanged to death,
his dignity is defiled, when his neck is noosed and
strangl ed. What does s.302 do by death penalty to the
sentence? It finally deprives himof his fundanental rights.
True, fundanmental rights are not absolute ‘and may be
restricted reasonably, —even prohibited totally, if socia
def ence conpels such a step. Restriction nay expand into
extinction in extrenme situations. (see Narendra Kunar)

Puni shment by deprivation of Llife or Iliberty nust be
validated by Arts. 21, 14 and 19-the first guarantees fair
procedure, the second is based on reasonableness of the
deprivation of freedom to live and exercise the seven
liberties and the last is an assurance of non-arbitrary and
civilized punitive treatnent. But  in the connotation of
these and other Articles of Part  |I1l, the social justice
prom se of Part IV and the prinordial proposition of human
dignity set high in the Preanbl e nust play upon the meaning.

Crinme and penal policy have to obey the behests set out
above and we may gain constitutional |ight on the choice of
"life or death’ as appropriate punishnent. Article 14
surely ensures that principled sentences . of ~death, not
arbitrary or indignant capital penalty, shall be inposed.
Equal protection enmanates from equal principles in
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exercise of discretion. In other words, the constraint of
consi stency and the nandate agai nst unreasoni ng di sregard of
material circunstances are inplicit lest discretion-attracts
the acrid epigram of judicial caprice.

The dignity of the individual shall not be desecrated
by infliction of atrocious death sentence nerely because
there is a nurder proved although crying circunstances
denmand the |esser penalty. To exenplify, supposing a boy of
fifteen incited by his elder brothers, chases with thema
murderer of their father and after hours of search confronts
the villain and vivisects himin blood-thirsty bestiality.
Do you hang the boy, blind to his dignity and tenderness
intertw ned?

We nean to illustrate the applicability, not to exhaust
the variables. Even here we nay neke it clear that equality
is not to be confounded with flat uniformty.

The element of flexibility and choice in the
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process of adjudicating is precisely what justice
requires in nmany cases. Flexibility permts nore
conpassi onat e and nor e sensitive responses to
di fferences which ought to count in applying |ega
norms, but which get buried in the gross and rounded-
of f language of rules that are directed at whol esal e
probl ens instead of particular disputes. Discretion in
this sense allows the individualization of law and
permts justice at tinmes to be hand-nade instead of
mass- produced.
In ur gi ng t hat di scretion is t he "effective
i ndi vidualizing agent of the |aw', Dean Pound pointed out
t hat
In proceedings for custody of children, where
conpel ling consideration(s) cannot be reduced to
rules.. determpation nust be left, to no small extent,
to the disciplined but personal feeling of the judge
for what justice demands." (22 Syracuse L.R 635, 636)

(1).
Every variability is not arbitrary. On the contrary, it
pronmotes rationality and hupanity. Article 19 is a

i ghthouse with seven lamps ~of liberty throwi ng |umni nous
i ndications of when and “when only the basic freedons
enshrined therein can be utterly extinguished. The Judge who
sits to decide between death penalty and life sentence nust
ask himself: |Is it ’reasonably’ necessary to extinguish his
freedom of speech, of assenbly and ~association, of free
noverent, by putting out finally the very flame of life? It
is constitutionally permssibleto swing a crimnal out of
corporeal existence only if the
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security of State and society, public order and the
interests of the general public conpel ~that course as
provided in Art. 19(2) to (6). They are the special reasons
whi ch s.354(3) speaks of. Reasonabl eness as envisaged in
Art.19 has a relative connotation dependent on a variety of

vari abl es-cultural, social, economc and otherw se. W my
give concrete instances at a later stage of this judgnent
but feel it necessary to state here that what is reasonable

at a giventime or in a given country or in-a situation of
crisis may not be the sanme as on other occasions or in other
cultural climates. | ndeed, that is the unspoken  but
i nescapabl e silent conmand of our constitutional system

So, we search for guidelines within s.302 |I.P.C read
with s.354 C. P.C., and find that ordinarily, for nurder a
life-termis appropriate save where 'special reasons’ are
found for resort to total extinction of the right tolife
and farewel!l to fundanental rights. Public order and socia
security nust demand it. That is to say, the sacrifice of a
life is sanctioned only if otherw se public interest, socia
defence and public order would be snmashed irretrievably.
Social justice is rooted in spiritual justice and regards
i ndi vidual dignity and human divinity with sensitivity. So,
such extra-ordinary grounds alone constitutionally qualify
as 'special reasons as |leave no option to the court but to
execute the offender if State and society are to survive
One stroke of nmurder hardly qualifies for this drastic
requi rement, however gruesone the killing or pathetic the
situation, unless the inhere t testimony oozing fromthat
act is irresistible that the nurderous appetite of the
convict is too chronic and deadly that ordered life in a
given locality or society or in prison itself would be gone
if this man were now or later to be at large. If he is an
i rredeemabl e nurderer, like a bloodthirsty tiger, he has to
quit his terrestrial tenancy. Exceptional circunstances,
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beyond easy visualisation, are needed to fill this bill

To repeat for enphasis, death-corporeal death-is adieu
to fundanental rights. Restrictions on fundamental rights
are pernmissible if they are reasonable. Such restriction my
reach the extreme state of extinction only if it is so
conmpel l'ingly reasonabl e to pr ohi bi t totally. Vi | e
sentencing, you cannot be arbitrary since what is arbitrary
i s per se unequal

As stated earlier you cannot be wunusually cruel for
that spells arbitrariness and violates Art.14. Dougl as, J.
made this point clear: (1)
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"There is increasing recognition of the fact that
the basic thene of equal protectionis inmplicit in

"cruel and unusual® punishnments. "A penalty .... should

be consi dered 'unusually’ inmposed if it is admnistered

arbitrarily or discrimnatorily."
They are pr egnant with di scrimnation and
discrimnationis an ingredient not conpatible with the

i dea of equal protection of the laws that is inplicit

in the ban on "cruel and unusual" punishnments."

I n Maneka Gandhi, this Court wote

We nust reiterate here what was pointed out by the
majority in E/P.Royappa v. State of Tam|l Nadu (2)
nanely that "from a positivistic. point of view,
equality is antithetic to arbitrariness. In fact
equality and arbitrariness are -sworn enemes; one
belongs to the'rule of law in-a republic, while the
other, to the whim and caprice of an absol ute nonarch."

You cannot inflict degrading punishment since the
preanbl e speaks of 'dignity —of the individual’'. To stone a
nman to death is |ynch | aw which breaches human dignity and
is unreasonable under Art.19 and wunusually cruel and
arbitrary under Art. 14. Luckily, our country is free from
that barbarity legally.

The searching question the Judge nust put to hinself
is: what then is so extra-ordinarily reasonable as to
validate the wiping out of life itself and with it the great
rights which inherein himin the totally of facts, the
circle being drawn with anple rel evancy.

Soci al justice, which the Preanble and Part IV (Art. 38)
hignlight as paranobunt in the governance —of country, also
has a role to nould the sentence. But what is “socia
justice? Despite its shadow senantics we nay get -its
essence once Wwe grasp the Third Wrld setting, the ethos
and cultural heritage and the national goal or tryst with
desti ny.

Bal akri shna Iyer, J., in Sridharan Mdtor Service, Attur
v. Industrial Tribunal, Madras and O hers(3) observed:

"Concepts of social justice have varied with age
and cline. Wat would have appeared to be indubitable
social justice to a Norman or Saxon in the days of

WIlliamthe
112

Conqueror will not be recognised as such in England

today. What nmy apear to be incontrovertible socia

justice to a resident of Quebec nmay wear a different
aspect to a resident of Peking. If it could be possible
for Confusius, Mnu, Hanmurabi and Solonbn to neet

together at a conference table, | doubt whether they
would be able to evolve agreed fornulae as to what
constitutes soci al justice, whi ch is a very
controversial field.... In countries wth denpcratic

forms of Governnent public opinion and the | aw act and
react on each other."
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We nay add that in a devel oping country, in the area of

crime and punishnent, social justiceis to be rationally
neasured by social defence and, geared to devel opnenta
goal s.

Thus, we are transported to the region of effective
soci al defence as a |I|arge conponent of social justice. If
the nmurderous operation of a die-hard crimnal jeopardizes
social security in a persistent, planned and perilous
fashion, then his enjoyment of fundamental rights nay be
ri ghtly annihil ated.

VWen, then, does a man hold out a terrible and
continuing threat to social security in the setting of a
devel opi ng country? He does so if, by his action, he not
only murders but by that offence, poses a grave peril to
societal survival. |If society does not survive, individua
exi stence cones to nought. So, one test for inpost of death
sentence is to find out whether the murderer offers such a
traumatic threat to  the survival of social order. To
illustrate, if  an _econom c offender who intentionally nm xes
poi son in_ drugs professionally or wllfully adulterates
i nt oxi cating substances i njuriously, and knowi ngly or
intentionally causes death for the sake of private profit,
such trader in lethal business is a nenace to socia
security and is, therefore, a violator  of social justice
whose extinction beconmes necessary for society’s survival.
Supposing a mnurderous band of arnmed dacoits inteintionally
derails a train and large nunber off -people die in
consequence, if the'ingredients of murder are present and
the object is to conmt robbery -inside the ‘train, they
practise social injustice and inperil social security to a
degree that death penalty becones a necessity if the crine
is proved beyond doubt. There nay be nargi nal exceptions or
speci al extenuations but none where this kind of dacoity or
robbery coupl ed with rmnurder becones a contagion and
occupation, and social security is so gravely inperilled
that the fundamental rights of the defendant becone a deadly
i nstrument whereby nany are wped out and terror/ strikes

conmunity life. Then he "reasonabl y’ forefeits hi s
fundanental rights and takes |eave of |ife under the |aw
The styl e of violence and

113

systematic corruption and deliberately planned economc
of f ences by corporate top echelons are often a terrible

technol ogy of knowi ngly causing death on a nmacro scale to
nmake a flood of profit. The definition of murder will often
apply to them But because of corporate power such nurderous
depradations are not charged. |If prosecuted and convicted
for murder, they may earn the extreme penalty for taking the
lives of innocents deliberately for astronom cal scal es of
gai n.

Li kewise, if a man is a nurderer, so hardened, so
bl cod-thristy, that wthin the prison and w thout, he nakes

no bones about killing others or <carries on a prosperous
busi ness in cadavers, then he becones a candidate for death
sentence. |If psychoanalysts and psychiatrists find him
irredeemable in the reasonable run of tinme then his being
alive will involve nore lives being lost at his hands. If,
however, he can be reforned in a few years’ time by proper
techniques of treatnent inprisonment for life is good

enough. But, on the other hand if he is far too hadened that
it has becone his second nature to nmurder, society cannot
experiment with correctional strategy, for, when he cones
out of jail, he may kill others. Such an incurable nurderer
deserves to be executed wunder the law as it stands.
Difficult to imagine though, but even the bizarre nay
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happen. The social setting, the individual factors and like
i mponderables still remain to be spelt out. Wile the world
is spiralling spiritually towards a society wthout State-
sanctioned homicide, a narrow category may under current
I ndi an societal distortions deserve death penalty although
realistically the Lawis held at bay by corporate crimnals
killing people through econom c, product, environnmental and
i ke crines.

Death penalty functionally fails to operate in this
area for reasons not relevant to wunravel here but theta
justice often clainms human [|ives by hangi ng sentences by a
di storted vi sion of the penol ogi cal purposes anu results.
What we nean is that the retention of death sentence in s.
302 is rigorously restricted to these nmacro-purposes of
soci al defence, state security and public order. But in
practice, purblind application of capital penalty clainms

victins who should not be hanged at all. The gross
m sapplication springs from professional innocence of the
i deol ogi cal, ~constitutional, crimnological and cultura

trends in_I'ndiaand abroad. Judicial decisions have hardly
i nvesti gated these areas, have conjured up grisly inages of
crinme and crimnal, and, fed on discarded doctrines of
retribution and deterrence, indulged in death awards blind
to the socio-spiritual changes taking place in theoretica
foundations of crimnology and subline novenents on our
human
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pl anet. The 'robes’ are a repository of many rare qualities
but shall add to its repertory |atest developrments in

sentenci ng wi sdom

A paranoid preoccupation wth the horror of the
particular crinme oblivious to other social ~and individua
aspects is an error. The fact that a man has been guilty of
barbaric killing hardly means that his~ head nmust roll in
the absence of proof of ‘his  nurderous recidivism of
incurable crimnal violence, of a nmafia holding society in
ransom and of inconpatibility (of peaceful co-existence
between the nan who did the nurder and society and its
menbers.

W may constellate some of the principles. Never hang
unl ess society or its menbers may probably | ose nore |ives
by keeping alive an irredeemable convict. |f rehabilitation
is possible by long treatnent in jail, if deterrence is
possible by |Ilife-long prison terns, capital sentence nay be
m sapplied. Death penalty is constitutionalised by reading
intos. 354(3) C. P.C, those ’special reasons’ which
validate the sentence as reasonably necessitous and non-
arbitrary, as just in the special societal circunstances. (1)

Social justice turns on culture and situation. W nust
listen, even as judges who are hunman and not wholly free
from sublinated violence, to the words of great nen
condensed in the nessage to the Delhi Conference Against
Death Penalty a few nonths ago. Lok Nayak Jai Prakash Narain
said :

Tony mnd, it is ultimately a question of respect for
life and human approach to those who comrit grievous hurts
to others. Death sentence is no renedy for such crinmes. A
nore humane and constructive remedy is to renove the culprit
concerned from the normal nilieu and treat himas a nenta
case. | amsure a large proportion of the murderers could be
weaned away fromtheir path and their nmental condition
sufficiently inproved to becone wuseful citizens. In a
mnority of cases, this nay not be possible. They nmay be
kept in prison houses till they die a natural death. This
may cast a heavier econom ¢ burden on society than hangi ng.
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But I have no doubt that a hunmane treatnment even of a
nmurderer will enhance nman's dignity and nmake society nore
human. "
(enphasi s added)
Andri e Sakharov, in a nmessage to the Stockhol m

Conference on Abolition organised by Amesty Internationa
| ast year, did put the point nore bluntly: (2)
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| regard the death penalty as a savage and i mora
institution which undermines the noral and |Iega
foundations of a society. A State, in the person of its
functionaries, who |like all people are inclined to
maki ng superficial ‘conclusions who |ike all people are
subject to influences, connections, prejudices and
egocentric notivations for their behaviour, takes upon
itself the right to the nost terrible and irreversible
act the deprivation of life. Such a State cannot expect
an inmprovenment of the noral atnosphere in its country.
| ‘reject ~the notion that ' the death penalty has any
essential deterrent effect on potential offenders. | am
convinced that the ~contrary is true-that savagery
begets only savagery....l am convinced that society as
a whole and each of its nenmbers individually, not just
the person who conmes before the courts, bears a
responsibility for the occurrence of a crine....|I
bel i eve that the death penalty has no noral or
practical justification and represents a survival of
barbaric custons of revenge: Bl ood-thirsty and
calcul ated revenge wth no temporary insanity on the
part of the judges, and therefore, shaneful and
di sgusting."

(enphasi s added)
Tol stoy wote an article "I cannot be' silent"
protesting agai nst death sentence where he said

"Twel ve of those by whose | abour we live, the very
men whom we have depraved and are still depraving by
every means in our power-fromthe poison of vodka to
the terrible falsehood of ‘a creed we inpose on them
with all our mght, but do not ourselves believe in-
twel ve of those nen strangled with cords by those whom
they feed and clothe and house, and who have depraved
and still continue to deprave them Twel ve husbands,
fathers, and sons, from anpbng those wupon whose
ki ndness, industry, and sinplicity alone rests the
whole of Russian life, are seized, ~inprisoned, and
shackl ed. Then their hands are tied behind their backs
| est they should seize the ropes by which are to be
hung, and they are led to the gallows."

Vi ctor Hugo's words are not vapid sentinentalism

"We shall |ook upon crine as a disease. Evil will
be treated in charity instead of anger. The change will
be simple and subline. The cross shall displace the
scaffol d,
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Reason is on our side, feeling is on our side, -and
experience is on our side."
Gandhiji wote:

"Destruction of i ndi vi dual s can never be a
virtuous act. The evil-doers cannot be done to death.
Today there is a novenment afoot for the abolition of
capital punishnment and attenpts are being nmde to
convert prisons into hospitals as if they are persons
suffering froma di sease."

Quotations from noble minds are not for decoration but
for adaptation wthin the framework of the law This
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Gandhi an concept was put to the test wthout effects
cal am tous in the Chanbal dacoits’ cases :

"Take the «classic exanple of the blood-thirsty
dacoits of Chanbal. The so-called dacoits, inreality
the Thakurs of Delhi in the 12th century, were driven
to the desolate Chanbal Valley. They had no other
recourse except to steal and, if necessary, nurder for
their survival. The 800 vyears injustice they suffered
can be renedied only by their econom ¢ enancipation
Renenmber, no one is born a crimnal. Sarvodaya | eaders
Jayaprakash Narain and Vinoba Bhave won over dacoits
with |ove, affection and wunderstanding- something
sophi sticated, autonatic weapons failed to do."

We have, unfortunately no followup study of this
experi ment.

Conmi ng down to unhappy pragmatism death penalty is
perm ssible only where reformation within a reasonable
range, /i s inpossible. The confusion is sinple but die-hard.
W lawfully nmurder the nurderer, not the nurder, by
infliction of capital sentence. for which the strictest
justificationis needed if human ignity assured by the
Constitution is not to be judicially disnissed as an
expandabl e | uxury.

The deduction “is inevitable that sinply because a
murder is brutal, l'ex talionis nust not take over nor hunane
justice flee. This proposition is tested ina crisis and the
court’s responsibility is heavy to satisfy- itself that the
nature of the crine'is considered, not for its barbarity as
such but for its internal evidence of incurably violent
depravity. W have dealt wth this aspect wearlier but
repeat, since it is horrendous or many |ives have been | ost.
Qur culture is at stake, our Karuna is threatened, our
Constitution is brought into contempt- by a cavalier
indifference to the deep reverence for life and a
superstitious offering of human sacrifice to propitiate the
CGoddess of Justice.
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These illustrations show  that angry or scary.
irrationality has no place in awarding death sentence
because 'reasonabl eness’ and fairness-are the touchstone of
the constitutionality of capital penalty. Thus, we hold that
only in these very limted circunmstances can the court award
the extreme penalty. The terrible nature of the nurder
shoul d not frenzy the court into necessary 'capital
penalty, for its pertinence is only to the extent it helps
to decide whether the prisoner, if released after a few

years in a penitentiary, wll reasonably be  prone to
continued killing. If life-long inprisonment will prevent
further killing, he may be allowed to live with the limted

fundanental rights allowed in a prison setting

Even in extrenme cases, one has to judge ‘carefully
whet her the social circunstances, personal renorse, the
excruci ation of |ong pendency of the death sentence, with
the prisoner I|anguishing in nearsolitary suffering all the
time, are not adequate infliction, so as to nmke capita
sentence too cruel and arbitrary and agonising not to
violate Art. 14. Qur penal pharnmacopoeia nust provide for
the extreme remedy of extinction of the whole personality
only in socially critical situations. This 1is spiritual-
soci al justice.

Sonetimes the thought is expressed that the life of the
victim the msery of his famly and the great pain cruelly
caused, are forgotton by those who advocate nercy for the
brutal culprit. This is a fallacy fraught with m scarriage
of justice. Punishment is not conpensation like the ’blood
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noney’ of Islamic law. It is not lex talionis of retributive
genre. To be strictly conpensatory or retributive, the sane

type of cruel Kkilling nust be inposed on the killer
Secondl y, can the hanging of the nurderer bring the murdered
back to life ? "The dull cold ear of death’ cannot hear the

cries or see the tears of the dying convict. There is a good
case for huge fines along with [ife-terns in sentences where
the sumis realisable and payable to the bereaved.

The Indian Penal Code fabricated in the inperia

foundry well over a century ago has not received anything
but cursory parliamentary attention in the Ilight of the
hi gher values of the National Charter which is a testanent
of social justice. Qur Constitution respects the dignity
and, therefore, the divinity of the i ndi vidual and
preservation of life, of everyone's life. So the Court nust

perneate the Penal Code w th exalted and expanded meaning to
keep pace wth constitutional ~values and the increasing
enlightenment of informed public opinion. A nineteenth
century text, ~when applied to twentieth century conditions,
cannot be construed by signals from the grave. So, while
courts cannot —innovate beyond the llaw, the |aw cannot be
vi ewed as cavenen’'s pieces. The penol ogi cal wi nds of change,
reflected in
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juristic debates, /bills for abolition of  death penalty in
Parliament and the increasing use  of cl emency and
conmut ati on by the highest Executive, nust affect the living
| aw of statutory application.

There is yet another consideration of  grave nonent
whi ch nmust, weigh with the court, vowed to uphold Justice-
Social, Economc and Political. Wuo, by and |large, are the
nmen whom the gallows swallow ? The white-collar crimnals
and the <corporate crimnals whhose wlful economic and
envi ronnental crines inflict mass deaths or who hire
assassins and nurder by renote control ? Rarely. Wth a few
exceptions, they hardly fear the halter. The  feuding
villager, heady wth country Liquor, the striking workers
desperate with defeat, the political di ssenter and
sacrificing liberator intent on <changing the social order
fromsatanic mnmisrule, the waifs and strays whom soci ety has
hardened by neglect into street toughs, or the poor
househol der - husband or w fe driven by dire necessity or
burst of tantrunms-it is this person who is the norning neal
of the nacabre executioner

Justice Douglas, in a fanmous death penalty case,
observed

Former Attorney Ramsey Clark has said: "It is the
poor, the sick, the ignorant, the powerless and the
hated who are executed."

"A characteristic of village murderers in India:
over 60 per cent of them have lost their < parents,
either one or both, at the time of comm ssion of the
crime. Inadequate parental protection is thus ' one of
the primary factors in the upbringing of a nurderer
The very existence of parents hel ps the healthy growh
of the offspring and prevents the children fromfalling
into the whirlpool of crinme."”

Conments the Editor, the Illustrated Weekly of India dated
August 29, 1976.
Hi storically speaking, capital sentence perhaps has a

class bias and colour bar, even as crimnal |aw barks at
both but bites the proletariat to defend the proprietariat,
a reason whi ch, incidentally, explains why corporate

crimnals including top executives who, by subtle processes,
account for slow or sudden killing of large nenbers by
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adul teration, snmuggling, cornering, pollution and other
i nvisible operations, are not on the wanted list and their
of f endi ng operati ons which directly derive profit from
mafia and white-collar crinmes are not visited with death
penalty, while relatively |esser delinquencies have, in
statutory and forensic rhetoric, deserved the extreme
penal ty. Pena
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law is not what the printed text professes but what the
prison cell and the condemmed man testify.

Courts take a close-up of the inmediate circunstances
not the mlieu which nade the nmurderer nor the environs
which make himnman again. In equal justice under the |aw,

this inbalance of s. 302 I.P.C., in action cannot be m ssed.
The tradition-bound agencies of justicing cocooned by
j udi ci al precedent s reflecting by- gone val ues make

sentenci ng processes ’'soft’ where they should be severe and
tainted with torture where a healing touch comports with
culture. I'ndeed, the habitual cerebrations of both w ngs of
the profession have been guiltless of the great experinent
of injecting the humanism of the National Charter through
the interpretative art ~into  crimnal statistics. Socia
justice on the one hand, mnmeans social defence fromwhite-
collar and kindred crimnals not through procrastinating
illusions of punishnent but instant deterrents to anti-
social delinquents /and, on the other, Prison Justice,
Ref orms of offenders, non-institutional strategies through
conmunity participation in correction and, above all
sentenci ng essays which ensure -dignity of the individua
human decencies and uplifting projects which re-nmake the
crimnal into a good vcitizen. Several of our prison houses
and practices make us wonder about institutional crimnality
and ' puni shnent’ becoming a brand of crine and, worse, a
manuf acturing process of dehumani zed crimnals., Prison
Reformis on the national agenda. Sentencing Reform soon
deserves to be added.

An I ndo-Anglian appreciation of British Justice is
sonetines relied on subconsciously, strengthened by the
anmbi guous Report of the Royal Conmission on Capital Penalty
to substantiate the retentionist theory. But~ it is note-
worthy that Sir Samuel Romilly, «critical of the brutal
penalties in the then Britain, said in 1817: ' The Laws of

England are witten in blood . Alfieri has suggested:
"Society prepares the crine, the crimnal conmmits it. "W
may permt ourselves the liberty to quote from Judge Sir
Jeoffrey Streatfield: 'If you are going to have anything to

do with the crimnal courts, you should see for yourself the
condi tions under which prisoners serve their sentence.

"I't would be extrenely gratifying to scan the
pages of British |egal and social history and to find
that the nmenbers of the judiciary were invariably in
the fore-front of the novenent towards enlightenment,
progress and humanity. Unfortunately until very
recently, this has never been the case; in fact, it
would be fair to say the judges have wusually been
anongst the principal opponents of penal reform It may
be
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that they were too far divided fromthe rest of the
popul ace in the rempteness of their dignity, and too
far renoved in their standards of physical confort and
intell ectual elegance. Perhaps if a nunber of them had
personally investigated the pitiable squalor of the
prisons, the depravity of the haul ks, and the bestia
cruelties on the scaffold, some at |east mght have
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been shocked into a public condemation of the entire

penal system But, as it was, they preferred to remain

either ignorant of or acquiescent to the aftermath of

their judgments and of all the ensuing horrors which

were being carried out in the nane of the law '’ (1)
British Justice has abandoned death penalty for murder for
two decades now (Homicide Act, 1957) without escal ati on of
nmurderous crine. Attenpts to get round the Miurder (Abolition
of Death Penalty) Act, 1965 have failed in Parlianment and as
Bar bara Wbot on says, 'Capital punishnent thus appeared to be
itself sentenced to death’ for nmurder. To quote the Roya
Conmi ssion’s reconmendation for retention after Parlianent
has abol i shed death penalty is only of historical interest:
"After the Abolition Act' had been in force for over seven
years, the Crimnal Law Revision Committee considered
whet her any further changes in the penalty for rmurder were
desirable. Their conclusions were alnost entirely negative."

Thi's perspective justifies judicial evolution of a
humane penal doctrine because the |legislative text is not
static; and  as Chief Justice Warren wote in Trop v. Dulles
the court 'nust draw its nmeaning fromthe evol vi ng standards
of a maturing society’ .~ The great answer to grave crime is
culturing of higher consciousness, renoving the pressure of
a perverted social order, and nourishing the inner awareness
of man’s true nature.  This is true penal reform including
jail reform

A difficult 'category which defies easy solution, even
in the developnental-social justice background, is the
political or ideological nurderer.” Were freedom of faith
and conscience is affirmed, asin our Constitution, where
concentration of wealth and ethnic and social suppression
are anathema and egalitarian-cumdistributive justice are
positive goals, ’'crinmnals’ notivated by the fundanenta
creed of our Constitution may well plead for the benefit of
l[ife inmprisonnent. Count Leo  Tolstoy in his Recollections
and Essays denounces deat h penal ty even agai nst
revol utionaries by argunents too Gandhi an to be dism ssed by
I ndian judges in the sentencing sector of discretion. W
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do not dogmatise but suggest the trend. Law by itself is no
answer to Justice as the sublime instances of  Socrates,
Jesus are martyrs galore in the |ong story of Man point.

We do not underrate the inportance of strong public

denunci ation of serious crimes |like nmurder and heavy
puni shment for it. The critical question is whether capita
sentence or incarceration for life in a hospital setting-

both stern, but the former a final farewell to life itself,
the latter a protracted |living ordeal -which of the two harsh
alternatives should be inflicted.

Crimnol ogi sts have reached near-consensus that death
penalty for murder is judicial futility as a deterrent and
is a vulgar barbarity, if fruitless. And Reformationists
have nade headway so nmuch that about 80 countries have given
up capital sentence. England had 200 of fences which carried
death sentences and publicly hanged boys and girls for
stealing spoons and the |like. Stealing persists, death
penal ty has di sappeared. The inportance of death sentence as
a deterrent is brought out with characteristic wit by Dr.
Johnson, who according to Boswell, noted pickpockets plying
their trade in a crowd assenbled to see one of their numnber
executed. There is no noral defence against the application
of Justitia dul core msericordiac tenmperate (Justice
tenmpered by nercy, literally by sweetness of conpassion)
even in the nanme of deterrence.

CONDENSED GUI DELI NES
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W nay sumarise our conclusions to facilitate easier
application and to inject scientific formulation
1. The crimnal law of the Raj vintage has |ost sone of
its vitality, notwithstanding its formal persistence in
print in the Penal Code so far as s. 302 |1.P.C is
concerned. In the post-Constitution period s. 302 1.P.C
and s. 345(3) of the Code of Crimnal Procedure have to be
read in the humane |Ilight of Parts |IIl and 1V, further
illumined by the Preanble to the Constitution. |In Suni
Batra a Constitution Bench of this Court has observed:
"Consciously and deliberately we nust focus our
attention, while examning the challenge, to one
fundanental fact that we are required to exam ne the
validity of a pre-constitution statute in the context
of the nodern reform st theory of punishment, jail
being treated as a correctional institution" "Cases are
not unknown where merely on account of a long | apse of
time the Courts have comuted the sentence of
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death to one of |I|ife inprisonment on the sole ground
that the prisoner was for a Jlong tinme hovering under
the formenting effect of the shadow of death."
"The schene of the Code, read in the Ilight of the

Constitution, | eaves no room - for doubt t hat
reformation, not ~retribution, is the sentencing | ode-
star."

(enphasi s added)

2. The retributive theory has had its day and is no
| onger valid. Deterrence and reformation are the primary
soci al goals which nmake deprivation of Ilife and liberty
reasonabl e as penal panacea.

3. The current ethos, with its strong enphasis on human
rights and against death penalty, together with the ancient
strains of culture spanning the period from Buddha to Gandh
must ethically informthe concept of social justice which is
a paranount principle and cul tural paradigm  of our
Constitution.

4. The personal and social, the notivational and
physi cal circunstances, of the crinminal are relevant factors
in adjudging the penalty as clearly provided for under the
new Code of 1973. So also the intense suffering already
endured by prison torture or agonising death penalty hangi ng
over head consequent on the |egal process.

5. Although the sonmewhat absol escent M Naughten Rul es
codified in s. 84 of the Penal Code al one are exculpatory
nment al i nbal ances, neurotic upsets and psychic crises may be
extenuatory and the sense of dinnished responsibility may

mani fest itself in judicial clenmency of comuted life
i ncarceration.
6. Social justice, projected by Art. 38, colours the

concept of reasonableness in Art. 19 and non-arbitrariness
in Art. 14. This conplex of articles validates death penalty
inalimted class of cases as expl ained above. Mybe, train
dacoity and bank robbery bandits, reaching menaci ng
proportions, economc of fenders profit-killing in an
intentional and organised way, are such categories in a
Third Wirld setting.

Apart from various considerations which may weigh with
the Court, one consideration which may be relevant in given
circunstances, is the planned notivation that goaded the
accused to commt the crinme. Largely in India death is

caused not by a <cool, calculated, professionally cold
bl ooded pl anning but sonething that happened on the spur of
the monent. In fact in faction-ridden society factions cone

to grip on a mnor provocation and a gruesonme tragedy
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occurs.
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But with the devel opment of the conplex industria
society there has come into existence a class of murderers
who indulge in a nefarious activity solely for personal
nonetary or property gain. These white collar crimnals in
appropriate cases do deserve capital punishment as the | aw
now stands, both as deterrent and as putting an end to an
active mind indulging in incurably nefarious activities. It
is such characteristics that deternmine nmore or |less the
gravity and the character of the offence and offender. W
may venture that sonetinmes there is big noney in the subtle
"murder" business di sgui sed as econom ¢ of fences or
i ndustrial clashes; and there social justice in certain
ci rcunst ances punctures 'soft’ justice and opts for |etha
sentence. Wiere intractable mafia shows wup in nmnurderous
profusion, the sentence of death nust, reluctantly though
def end ;soci ety.

7. The survival of an orderly society w thout which the
extinction of human rights is a probability conpels the
hi gher protection of the lawto those officers who are
charged with the fearless and risky discharge of hazardous
duties in strategic situations. Those officers of law, Iike
policemen on duty or soldiers and the like have to perform
their functions even in the face of threat of violence
sonetines in conditions of great handicap. |If they are
killed by designers of murder and the | aw does not express
its strong condemation in extrene penalisation, justice to

those called wupon to defend justice nmay fail. This facet of
social justice also may in certain circunstances and at
certain stages of societal life demand death sentence.

8. Wien an environmental technol ogist, food and drug
chem st or engine nmanufacturer intentionally acts in the
process, abetted by the top ~deci sion-makers in the
corporation concerned, in such manner that the consumer will
in all probability die but is kept wilfully in the dark
about the deadly consequence by glittering advertisenment or
suppressio veri, he deserves dealth penalty for society’s
survival, if he fulfils the elenments of nurder. Maybe, a re-
definition of nurder may be needed to nmke this |ega
mandat e viable. Parlianentarians and judicial personnel nay
benefit by the observations nmade by Ral ph-Nader on American
Lawi n-acti on.

“In no clearer fashion has the corporation held
the law at bay than in the latter’ s paralysis toward
the corporate crinme wave. Crime statistics al nost
whol Iy ignore corporate or business crime;  there is
list of the ten npbst wanted corporations; the |I|aw
af fords no nmeans of regularly collecting
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data on corporate crinme; and much corporate crinmna
behavi our (such as pollution) has not been rmade a crinme
because of corporate opposition. For exanple, wlful
and knowing violations of auto, tire, radiation, and
gas pipe-line safety standards are not considered
crinmes under the relevant statutes even if lives are
lost as a result. The description of an array of

corporate crinmes in this forthright book reveals a

| egal process requiring courage, not routine duty, by

officials to enforce the |aws against such outrages.

The law is nmuch nore confortable sentencing a tel ephone

coin box thief to five years than sentencing a billion-

dollar price-fixing executive to six weeks in jail. In
one recounting after another, the authors pile up the
evi dence toward one searing conclusion-that corporate
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econom ¢, product, and environnental crines dwarf other
crimes in damage to health, safety and property, in

confiscation or theft of other people’s nonies, and in

control of the agencies which are supposed to stop this

crime and fraud. And it all goes on year after year by
bl ue-chi p corporate recidivists.

Wy ? It is easy to answer-"power." But that is
the begi nning, not the end, of understanding."

9. ’'Special reasons’ necessary for inposing death
penalty must relate, not to the crime as such but to the
crimnal. The crine may be shocking and yet the crimnal may
not deserve death penalty. The crine may be | ess shocking
than other nurders and yet the <callous crimnal, e.g. a
| ethal econonic offender, may be jeopardizing societa
exi stence by his act of ‘nurder. Likewise, a hardened
murderer or dacoit or arnmed robber who kills and relishes
killing, the raping and nmurdering to such an extent that he
is beyond rehabilitation wthin a reasonable peri od
according to current psycho-therapy or curative techniques
nmay deserve the terminal sentence. Society survives by
security for —ordinary life. |If officers enjoined to defend
t he peace are treacherously killed to facilitate
per petuati on of nurderous and often plunderous crimes socia
justice steps in to denmand death penalty dependent on the
totality of circunstances.

10. W nust al ways have the broodi ng thought that there
is a divinity in every nman and that none is beyond

redenpti on. But death penalty, still on our Code, is the
last step in a narrow category  where, wthin a reasonable
spell, the nurderer is  not likely to be cured and tends to

nurder others, even within the prison or imediately on
release, if left alive-a king cobra which, by chronic habit,
knows only
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to sting to death unless defanged if possible. The patience
of society must be tenpered by the prudence of socia
security and that is the ‘limted justification for
deprivation of fundanmental rights by extinguishnent of the
whol e human being. The extreme penalty can be invoked only
in extrene situations.

The crimnol ogy of higher consciousness clains that by
expandi ng i nner awareness through nmeditational and yogic
techni ques the worst offender can be reforned, if prisons
can function nore fulfillingly and less fatuously a
consummati on devoutly to be wished ! Mirderers are not born
but nade and often can be unnade.

This claim if experinented wth and found credible,
goes a long way to renpve fromthe scales of justice stains
of human bl ood. Wen this healing hope is devel oped
adequately, nmay be the penal pharnmacopoeia may renove death
sentence fromthe system The journey is |long and we are far
fromhome. Currently, our prisons often practice zool ogi cal
not humani sing strategies, as sone conpetent reports and
witings tend to prove.

VWhat we have laid down is not in supersession of those
extenuating situations already considered by this Court as
sufficient to comute death sentence but is supplenentary to
them and seeks to streamline, so that erratic judicia
responses nmay be avoi ded.

In Ediga Annamma(supra), for instance, this Court has
hel d, and while endorsing, we repeat it for enphasis:

"Where the nurderer is too young or too old, the
clenency of penal justice help him Were the offender
suffers from socio-economc, psychic or pena
conpul sions insufficient to attract a |legal exception
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or to downgrade the crine into a |lesser one, judicia
conmutation is perm ssi ble. O her general socia
pressures, warranting j udi ci al noti ce, with an
extenuating inpact may, in special cases, induce the
| esser penalty. Extraordinary features in the judicia
process, such as that the death sentence has hung over
the head of the culprit excruciatingly long, my
persuade the Court to be conpassionate. Likewi se, if
others involved in the crine and simlarly situated
have received the benefit of life inprisonment or if
the offence is only constructive, being under s. 302
read with s. 149, or again the accused had acted
suddenly under another’s instigation, wthout pre-
nedi tation, perhaps the Court nmmy hunanely opt for
life, even |like where a just cause or real suspicion of
wifely indefility pushed the crimnal into the crine.
On the other hand, the weapons used and
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the manner of their use, the horrendous features of the
crime and hapless, helpless state of the victim and
the like, steel the “heart of the law for a sterner
sent ence. "
In Srirangan v. State of Tanmi| Nadu the Court set aside
a death sentence even though three had been killed. That was
a case of three innocent |ives put down wthout provocation
and al though the courts below had concurrently inflicted
death sentence, a Bench of three judges confining the focus
on sentence alone commuted the punishnent. The crucial role
of young age (in his twenties) and a trace of nenta
i mbal ance in robbing the propriety of a death inpost even
fromsuch a ghastly case of tripe nurder was enphasised.
This Court’s observations on the sensitive attitude to
sentenci ng and the w de spectruns of considerations under s.
354(3) Cr. P.C. are hel pful here:
"The plurality of factors bearing on the crine and
the doer of the crime nmust carefully enter the judicia

verdi ct. The Wi nds of penol ogi cal ref orm
notw t hstandi ng, the prescription in s. 302 binds, the
death penalty is still permissible in the punitive
phar macopoei a of India. Even -so, the -current of

precedents and the relevant catena of clenent facts,
personal, social and other, persuade us to hold that
even as in Nanu Ramv. State of Assam (AIR 1975 SC
762), the lesser penalty of life inprisonnent will be a
nore appropriate puni shnent here."
A brief word about Lalla Singh. That was a case of murder of
three persons and the head of one of the deceased, a | ady,
was severed. The trial judge awarded the extrene penalty to
himwho did this gruesone deed. But the court reduced the
sentence to life termgrounded on the | ong and agonising gap
between the date of offence and the disposal of the case by
the Supreme Court:
"While we are unable to say that the |earned
Sessions Judge was in error in inposing the extrene
penalty, we feel that as the offence was committed on
18-6-1971 nore than six years ago, the ends of justice
do not require that we should confirmthe sentence of
deat h passed on the first respondent."
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We have read the penal Code (s. 302) in harmony with
the Procedure Code (s. 354(3)) and tuned up both the Codes
to receive the command of the Constitution. 'Too kind for
too long to crimnals’ is a cynical comment which conmes with
a call for revival of nore hangings as a gut reaction to a
horrible crime, forgetting that crimelessness comes only
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from hi gher consciousness. And, in a denocracy, if such
of fences escal ate beyond endurance and such cries rise from
all over, penal policy nmay change, whether the judges and
jurists and noralists and nurderers relish it or not. Even
so, the basic humanity of manki nd cannot be surrendered to
pani cky calls and passionate reactions provoked by stray
t hough shocki ng, events.

Two significant devel opnments need to be stressed before
we conclude the general discussion. The first is the
functional failure, at the forensic |level, of the meaningfu
provision in the Procedure Code, 1973 intended to help the
court to individualise sentencing justice to fit the crime
and the crim nal

The sentence of death. can be inposed by the Sessions
Judge and it can only be executed after it is confirnmed by
the High Court as provided in Chapter XXVII1 of the Code.
The procedure prescribed for the trial of sessions cases is
contained in Chapter XVIIl. Section 235 which is relevant
for this purpose reads as under: -

"235(1) After hearing argunents and points of
law(if any), the Judge shall give a judgnment in the
case.

(2) If the-accused is convicted, the Judge shall
unl ess he proceeds in accordance with the provisions of
section 360, 'hear the accused on ‘the question of
sentence, and then pass sentence on ‘himaccording to
[ aw. "

A specific stage is prescribedin the trial of cases
tried by the Sessions Court in accordance with the procedure
prescribed in Chapter XVIII. After the prosecution evidence
is conplete and the accusedis called upon to enter the
defence and if evidence is led on behalf of defence, after
the defence evidence is conplete, the Court should hear
argunents of the Prosecutor and the advocate on behal f of
the accused (see s. 234). Thereafter  comes s. 235 \which
obligates the Court to give a judgnment. The question of
sentence does not enter the verdict or consideration at this
stage. If the accused is to be acquitted, the matter ends
there. If the Court, upon consideration of the evidence |ed
before it, holds the accused guilty of any offence it nust
pronounce judgnent to the extent that it holds accused
guilty of a certain offence.
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Thereafter a statutory duty 1is cast upon the Court to
hear the accused on the question of sentence.  Sub-s. (2)
obligates the Court to hear the accused on the question of
sentence. In fact, this provision should be construed to
mean that where the Court has to choose one or the other
sentence and if wth a view to inflicting a certain
sentence, special reasons are required to be recorded,
obviously the State which is the prosecutor, nust be called
upon to state to the Court which sentence as prosecutor it
woul d consi der appropriate in the facts and circunstances of
the case.

Where the accused is convicted for an of fence under s.
302, I|I.P.C, the Court should call wupon the Public
Prosecutor at the stage of s. 235(2) to state to the Court
whether the case is one where the accused as a matter of
justice should be awarded the extrene penalty of |aw or the
| esser sentence of inprisonnent for life. |If the Public
Prosecutor inforns the Court that the State as Prosecutor is
of the opinion that the case is not one where extrene
penalty is <called for and if the Sessions Judge agrees with
t he subnission, the matter should end there.

If on the other hand the Public Prosecutor states that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 41 of 70

the case calls for extrene penalty prescribed by law, the
Court would be well advised to call wupon the Public
Prosecutor to state and establish, if necessary, by |eading
evi dence, facts for seeking extrene penalty prescribed by
| aw. Those reasons and the evidence in support of them would
provide the special reasons according to the State which
i npel capital punishnent. It would be open to the accused to
rebut this evidence either by subnmissions or if need be, by
| eadi ng evidence. At that stage the only consideration
rel evant for the purpose of determining the quantum of
puni shrent  woul d be the consideration bearing on the
guestion of sentence alone and not on the validity of the
verdict of gquilty. After  considering the submssions and
evidence it would be for the Court wth its extrene
j udi ci ous approach and bearing in mnd the question that the
extreme penalty is nobre an exception, to determine what
woul d be the appropriate sentence. This would ensure a
proper ~appreciation of wvital consi derati ons entering
judicial verdict for determ ning the quantum of sentence.

We hope the Bar will assist ‘the Bench in fully using
the resources —of the new provision to ensure socio-persona
justice, instead of _ritualising t he submi ssi ons on
sentencing by reference only to materials brought on record
for proof or disproof of qguilt.

The second major devel opnent is the anmendnment of s. 302
| PC noved by Governnent and already passed by the Rajya
Sabha doi ng
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away with death penalty for murder save in exceptiona
categories. So far as it goes, the benignity of the change
reflects the constitutional culture we have explai ned. The
di scretion still left, in our view, nust be guided by the
mari ner’s conpass we have supplied inthis Judgnent.

THE FACTS AND CONCLUSI ONS

Havi ng stated the |aw at length, we have to apply it to

the facts of the cases, which we proceed to state. After

all, "Let the facts be known as they are, and the /|l aw will
sprout from the seed and turn its branches towards the
light". W my now state the facts needed for the

application of the principles set out above.
RAJENDRA PRASAD S CASE

A long-standing famly feud, with years-long roots, |et
to a tragic nurder. The houses of Ram Bharosey and Pyarel a
had fallen out and periodic fuelling of the feud was
furnished by the kidnapping of a wife, the stabbing of a
brother and the like. Lok Adalats of village el ders brought
about truce, not peace. The next flare-up was a nurder by
the appellant, a rash son of one of the feuding elders
Pyarelal. He was sentenced to life inprisonnment (which neans
no reformati on but hardening process, since our jails are
i nnocent of carefully designed progranme of re-hunanizing
but have an iatrogenic, inherited drill of de-humanising).
The young nan, after some years served in prison, was
rel eased on Gandhi Jayanti Day. But Gandhian hospita
setting was, perhaps, absent in the prison which, inal
probability, was untouched by reformati on of di seased m nds,
the fundanmental Gandhi an thought. The result was the rel ease
kept alive his vendetta on return, aggravated by the

"zoological’ life inside. Some mnor incident ignited his
|atent feud and he stabbed Ram Bharosey and his friend
Mansukh several tines, and the latter succunbed. The

"desperate character’ once sentenced, deserved death this
second tine, said the Sessions Court and the H gh Court
confirmed the view.

An application of the canons we have | aid down directly




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 42 of 70

arises. There is the common confusion here. A second nurder
is not to be confounded with the persistent potential for
nmur derous attacks by the nurderer. This was not a nenace to
the social order but a specific famly feud. While every
crime is a breach of social peace, the assailant is bound
over only if he is a public nenace. Likew se, here was not a
youth of uncontrollable violent propensities against the
com
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munity but one whose paranoid preoccupation wth a famly
quarrel goaded himto go at the rival. The distinction is
fine but real. How do we designate him’desperate’ w thout
blamng the jail which didlittle to nake a man out of the
crimnal clay ? So |long as therapeutic processes are absent
fromprisons, these institutions, far from being the healing
hope of society, prove hardening schools to train desperate
crimnals. The pitiless verse of Gscal WIlde is pitifully
true even today:

"The vil est deeds, |ike poison weeds,

Bloomwell in prison air

It is only what i's good in-Man

That wastes and withers there"

"Desperate crimnal" is a convenient description to brand a
person. Seldom is the other side of the story exposed to
judicial viewthe /failure of penal institutions to cure

crimnality and their success in breaking the spirit or
enbittering it.

Prasad’s prison' termnever 'cured him . Wo bothered
about cure ? The blane for the second nurder is partly on
this neglect.

Not hi ng on record suggests that Rajendra Prasad was
beyond redenption; nothing on record hints  at ‘any such
attempt inside the prison Lock-up of a eriminal ‘for |ong
years behind stone walls and iron bars, wth drills of
breaking the norale, will not change the prisoner for the
better Recidivism is an index of ~prison failure, ' in nost
cases. Any way, Rajendra showed no incurable disposition to
vi ol ent outbursts against his fellownmen. W see no specia
reason, to hang him out of corporeal existence. But while
awarding him life inprisonment instead, we direct for him
ment al -moral  heal i ng cour ses t hr ough sui tabl e wor K,
accept abl e nedi tati onal techni ques and psychotherapic drills
toregain his humanity and dignity. Prisons are not human
war ehouses but hunmane retrieval homes.

Even going by precedents like Lalla Singh (supra) this
convict has had the hanging agony hanging over his head
since 1973, wth nearsolitary confinenent to boot. He nust,
by now, be nore a vegetable than a person and hanging a
vegetable is not death penalty. This is an additional ground
for our reduction.

THE KUNJUKUNJU CASE

The next case is no different in the result but very
different on the facts. The scenario is the wusual sex
triangle, terribly perverted. One
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randy Janardanan-the appellant-with a wife and two children
devel oped sex relations with a fresh girl and the inevitable
social resistance to this betrayal of marital fidelity |ed
to a barbaric short-cut by this in crimnal of cutting to
death the innocent wife and the inmaculate kids in the
secrecy of night. To borrowthe vivid words of the courts
bel ow, 'deliberate’, 'cold-blooded was the act, attended as
it was with ’'considerable brutality'. This ruled out
mtigation and supplied 'special reasons’, according to both
the courts below, for the awesone award of death penalty.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 70

Was that right ? If the crime alone was the criterion, yes;
but if the crimnal was the target, no.

The brucial question is whether the crime and its
horrendous character except to the extent it reveals
irreparable depravity and chronic propensity is relevant.
The innocent three will not be happy because one guilty
conpanion is also added to their nunber. Is Janardanan a
social security ri sk, altogether beyond sal vage by
therapeutic life sentence ? If he is, the pall must fall on

his cadayer. |If not, |life nust burn on. So viewed, no
material, save juridical wath and grief, is discernible to
i nvoke social justice and revoke his fundamental right to
life. A course of anti-aphrodisiac treatment or wlling

castration is a better recipe for this hypersexed human than
outright death sentence. W have not even information on
whet her he was a desperate hedonist or any rapist with 'Y
chronosomes in excess, who sipped every flower and changed
every hour, so as to be a sex nenace to the locality.
Sentencing isa delicate process, not a bling man’s buff. W
conmut e the deat h sentence to |ife inprisonnent.
THE DUBEY CASE
There were three accused to begin with. The appell ant
was convicted of the nmurder of three relatives and sentenced
to death. The other two were held guilty, by the Sessions
Judge of an offence of s. 302 read wths. 34 |.P.C. and
awarded life inprisonnent. The appeal of ‘the latter was
all owed and that of the former dismissed both on crine and
puni shrent. The | earned Judges expressed thensel ves thus:
"Consi deriing that Sheo Shankar, appellant caused
the death of three persons so closely related to him
by stabbing each of themin the chest one after the
other, and that too on no greater provocation than that
there had been an exchange of abuses, | do not see how
it can be said that sentence of death errs on the side
of severity. It was urged that this appellant was only
17, 18 years old and so in view of
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the ruling of the Suprene Court in Harnamv. State (AR
1976 SC 2071), he should not be sentenced to death. In
the first place, the note of l'earned Sessions Judge on
his statement shows that he was 19, 20 years old and he
had understated his age. Secondly, | —doubt that the
observation of the Suprene Court in the said case can
be applicable to such a case of triple nurder, where
such victimis deliberately stabbed in the chest."
The whol e reasoning crunbles on a gentle probe. A thunbnail
sketch of the case is that the appellant, his father and his
brother were angrily dissatisfied with a famly partition
and, on the tragic day, flung the vessels over the division
of which the wangle arose, went inside the house, energed
armed, picked up an altercation eventuating in the young man
(whose age was around 18 or 20) stabbing to death ' three
menbers of the other branch of the famly. He chased and
killed, excited by the perverted sense of injustice at the
partition. It is illegal to award capital sentence w thout
considering the correctional possibilities inside prison
Anger, even judicial anger, solves no problenms but creates

many.

Have the courts bel ow regarded the questi on of sentence
fromthis angle ? Not at all. The genesis of the crime shows
a famly feud. He was not a nurderer born but nade by the
passion of family quarrel. He could be saved for society

with correctional techniques and directed into repentance
i ke the Chanbal dacoits.
VWhat startles us is the way the adol escence of the
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accused has been by-passed and a ruling of this Court
reduced to a casualty by a casual observation. Hardly the
way decisions of the Supreme Court, read with Art. 141
shoul d be by-passed.

Had the appellant been only 18 years of age, he would
not have been sentenced to death as the H gh Court expressly
states. The High Court is right in stating so. Tender age is
a tender circunstance and in this country, unlike in England
of old, <children are not executed. Since the age of the
accused is of such critical inmportance in a margina
situation like the present one, one should have expected
fromthe courts below a closer exam nation of that aspect.
Unfortunately, they have not got the accused nedically
exam ned for his age nor have they received any specific
evi dence on the point but have disposed of the question in a
rather summary way: "In the first place, the note of the
| earned Sessions Judge on his statement shows that he was
19/ 20 years ol d and he had understated his age. Secondly,
133
| doubt  ‘that the observations of the Suprene Court in the
said case (AR 1976 SC 2071) can be applicable to such a
case of triple murder, ~where each victimis deliberately
stabbed in the chest." A judge is no expert in fixing the
age of a person and when precise age becones acutely
i mportant reliance on nedical and other testinobny is
necessary. One cannot agree with this nanner of disposal of
a vital factor bearing on so grave an issue as death
sentence. Nor are we satisfied wth the court vaguely
di stinguishing a ruling of this Court. It is not the number
of deaths caused nor the situs of the stabsthat is telling
on that decision to validate the non-application of its
ratio. It 1is a nechanistic art which counts the cadavers to
sharpen the sentence oblivious of other crucial ‘criteria
shaping a dynamc, realistic policy of punishnment.

Three deaths are regrettable, indeed, terrible. But it
is no social solution to add one nore life lost to the list.
Inthis view, we are satisfied (that the appellant has not
recei ved reasonable consideration . on the question of the
appropriate sentence. The criteria we have |aid dowmn are
clear enough to point to the softening of the sentence to
one of life inprisonment. A famly feud, an altercation, a
sudden passi on, al t hough attended with —extra-ordinary
cruelty, young and malleable age, reasonable prospect of
reformati on and absence of any concl usive circunstance that
the assailant is a habitual murderer or given  to chronic
vi ol ence-these catena of circunstances bearing  on the
of fender call for the | esser sentence.

It is apt to notice in this context that even on a
traditional approach this is not a case for death sentence,
if we are to be belighted by the guidelines in Carl ose John
The nurder there was brutal but the act was committed while
the accused were in a grip of enotional stress. This was
regarded as persuasive enough, in the background of the
case, to avoid the extreme penalty. The ruling in Kartar
Singh related to a case of brutal nurder and of hired
nmurderers with planning of the crimnal project. In that
background, the affirmation of the death sentence, w thout
any discussion of the guidelines as between ’'life and
"death’ awards was hardly meant as a mechanical fornula. It
is difficult to discern any such ratio in that ruling on the
guestion of sentence in the grey area of |ife versus death.
The holding was surely right even by the tests we have
i ndicated but to decoct a principle that if three lives are
taken, death sentence is the sequel, is to read, wthout
warrant, into that decision a reversal of the process spread
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over decades.
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Soci al defence against nmurderers is best insured in the
short run by caging thembut in the long run, the real run
by transformation through re-orientation of the inner man by
many net hods includi ng neuro-techni ques of which we have a
rich legacy. |If the prison system wll talk the native
| anguage, we have the yogic treasure to experinment with on
hi gh-strung, high-risk murder nmerchants. Neuroscience stands
on the threshold of astounding discoveries. Yoga, in its
many forms, seens to hold splendid answers. Meditationa
technology as a tool of crimnology is a nascent-ancient
net hodol ogy. The State nust experinent. It is cheaper to
hang than to heal, but Indian life-any hunan |ife-is too
dear to be swung dead save in extreme circunstances.

We are painfully mndful that this Judgnent has becone
prolix and diffuse. But~ too many pages are not too high a
price where death sentence jurisprudence demands de novo
exam nation to do justice by the Constitution.

Much of what we have said is an exercise in pena
phi | osophy in the critical area of death sentence.

"Phil osophizing is di strusted by nost of t he
prof essions that are- concerned with the penal system It is
suspect for |awers because they are conscious that if the
crimnal law as a/'whole is the Cinderella of jurisprudence,
then the law of sentencing is GCinderella’s illegitimte
baby. "

After all, the famus words of Justice Hol mes "The Law
must keep its prom ses" must be renenbered

The appeal s stand al |l owed and t he deat h sentences stand
reduced to life inprisonnment; and, hopefully, human rights
stand vi ndi cat ed.

SEN, J. In an appeal confined to sentence under Article
136 of the Constitution, this Court has not only the power,
but as well as the duty tointerfere if it considers that
t he appel | ant shoul d be sentenced "differently', that is, to
set aside the sentence of death and substitute in its place
the sentence of inprisonnment for life, where it considers,
taking the case as a whole, the sentence of death’' to be
erroneous, excessive or indicative of an inproper exercise
of discretion; but at the sane tine, the Court nmust inpose
some limtations on itself in the exercise of this broad
power. In dealing with a sentence which has been nade the

subj ect of an appeal, the Court will interfere with a
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sentence only where it is 'erroneous in principle . The
guestion, therefore, in each case is whether there is an

"error of principle involved.

The Court has the duty to see that on the particular
facts and circunstances of each case the punishnent fits the
crinme. Mere conpassionate sentiments of a hunmane- feeling
cannot be a sufficient reason for not confirmng a sentence
of death but altering it into a sentence of inprisonnent for
life. In awarding sentence, the Court nust, as it should,
concern itself wth justice, that is, wth unswerving
obedi ence to established law. It is, and nust be, also
concerned with the probable effect of its sentence both on
the general public and the culprit.

In the three cases before us, there were ’'specia
reasons’ within the neaning of s. 354, sub-s. (3) of the
Code of Crimnal Procedure, 1973 for the passing of the
death sentence in each and, therefore, the H gh Courts were
justified in confirmng the death sentence passed under s.
368(a) of the Code. |Indeed, they are illustrative of the
rare type of cases, that is, first degree nurders, where a
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death sentence is usually awarded in any civilised country.
These were cases of diabolical, cold bl ooded brutal nurders
of innocent persons, that is, first degree nurders of
extreme brutality or depravity. The inhumanity of sone of
these of fenders defies belief.

|  had the advantage of reading the judgment as
originally prepared by nmy |earned brother Krishna lyer J.,
which, by defining the class of cases in which a death
sentence nay be passed upon conviction of a person for
having committed an offence of mnurder punishabl e under s.
302 of the Indian Penal Code, 1860, and by putting a
restrictive construction on the words "special reasons”
appearing in s. 354, sub-s. (3) of the Code of Crinmnal
Procedure, 1973, does, in my opinion, virtually abolish the
deat h sentence.

| was, therefore, constrained to wite this dissenting
opinion, as it is difficult to share the views of ny |earned
br ot her Krishna “lyer J. He has now conmpletely revised his
draft judgment™ in which he has endeavoured to neet ny point
of view, ~and | have had the advantage of reading it. But |
see no particular reason to change ny views on the subject
or tore-wite or revise ny dissenting opinion as the natter
essentially involves a question of principle.

My | earned brother Krishna Iyer J. pleads for abolition
of the death penalty, in accordance with the Stockholm
Decl aration of the Amesty International. He believes that
the death penalty is not only physically but psychol ogically

"brutal", referring to the |l engthy period between sentencing
and execution as a "lingering death". He recalls the nanes
of many patriots who faced the firing squad or died by the
hangnmen’ s
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noose, in the cause of the country's freedom and pleads
that it is the duty of the State to protect the life of al

persons w t hout exception.  He asserts that by its
application, the death penalty contradicts the very sanctity
of life which all human society  clains to hold anong the
hi ghest values. He tells us that alnost all civilised
countries have abolished it as a synbol of their respect for
human |ife, and expresses deep anguish that we, ~in our
country, still cling to it with little regard to the basic

rights of the man.
I fully reciprocate the feelings of ny |earned brother
Krishna lyer J. in so far as he speaks of the barbarity

involved in killing of patriots who have sacrificed their
l[ives in the country's struggle for freedom The citizen's
right to life and personal liberty are guaranteed by Article

21  of the Constitution irrespective of his politica
beliefs, class, <creed or religion. The Constitution has, by
Article 21 itself forged certain procedural safeguards for
protection to the citizen of his life and personal-liberty.
The idealistic considerations as to the inherent worth and
dignity of man is a fundanmental and pervasive thenme of the
Constitution, to guard against the execution of a citizen
for his political beliefs.

1, however, nust enter a dissent when ny |earned
brother Krishna Ilyer J. tries to equate a patriot with an

ordinary crimninal. The humani stic approach should not
obscure our sense of realities. Wen a nan comrits a crinme
against the society by commtting a diabolical, cold-

bl ooded, pre-planned nmurder, of an innocent person the
brutality of which shocks the conscience of the Court, he
must face the consequences of his act. Such a person
forfeits his right to life.

The main thrust of his judgment is the decision of the
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Suprenme Court of the United States of America in Furman v.
CGeorgia am afraid, Furman no | onger holds the field even in
the United States. | shall deal with this aspect in detai
at a |l ater stage.

The constitutionality of the death sentence provided
for the offence of nurder under s. 302 of the Indian Pena
Code is not before the Court. | fail to appreciate how can
we say that inposition of death penalty, except in the
cl asses of cases indicated by ny |learned brother, would be
violative of Articles 14, 19 and 21 of the Constitution. The
guestion really does not arise for our consideration. In
Jagmohan Singh v. State of UP. this Court rejected the
contention that capital punishnent for an offence of nurder
puni shabl e under s. 302 infringes Article 19 of the
Constitution in as much as it could not be said that such
puni shment was unreasonable or not required in public
interest. It fur-
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ther held that s. 302 was not violative of Article 14 as it
did not ‘suffer by the vice of excessive delegation of
| egi slative functions, nerely because it does not provide
for the cases in which a Judge should sentence the accused
to death and the cases in which he should sentence himto
l[ife inmprisonnent. It was observed that. the exercise of
judicial discretion in the matter of fixing the degree of
puni shnment was based on well recognised principles and on
the final analysis, the safest possible safeguard for the
accused. Nor it could be said that s. 302 confers
uncontrol l ed and unguided di scretion to Judges in the nmatter
of sentence and is, therefore, hit by Article 14. The Court
further held that s. 302 did not contravene Article 21 of
the Constitution insofar as the triall was held as per
provisions of the Code of Criminal ~Procedure 1973 and the
Evi dence Act 1872 which were undoubtedly part 'of the
procedure established by | aw.

I, therefore, take it that the opinion of ny I|earned
coll eague that inposition of a death sentence in/ a case
outside the categories indicated would be constitutionally
invalid, is nerely an expression of his personal views. As
Judges we are not concerned with the norals or ethics of a
puni shment. It is but our duty to administer the |law as it
is and not to say what it should be. It is not the intention
of this Court to curtail the scope of the death sentence
under s. 302 by a process of judicial construction inspired
by our personal views. The question whether-the scope of the
death sentence should be curtailed or not, is one for the
Parliament to decide. The matter is essentially of politica
expedi ency and, as such, it is the concern of statesmen and,
therefore, properly the domain of the legislature, not the
judiciary

Two propositions, | think, can be stated at the very
out set:

(1) It is constitutionally and legal |y
i mperm ssible for this Court while hearing an
appeal by special |eave under Art. 136 of the
Constitution, on a question of sentence, to
re-structure s. 302 of the Indian Penal Code,
1860 or s. 354, sub-s. (3) of the Code of
Crimnal Procedure, 1973, so as to limt the
scope of the sentence of death provided for
the of fence of nmurder under s. 302.

(2) It is also not legally permssible for this
Court while hearing an appeal in a particular
case where capital sentence is inmposed, to
define the expression "special reasons”
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occurring in sub-s. (3) of s. 354 of the
Code, in such a manner, by a process of
judicial interpretation, which virtually has
the ef fect of abolishing the death sentence.

138
Section 302 of the Indian Penal Code, 1860, provides:
"Whoever commts murder shall be punished wth
death, or inprisonment for life, and shall also be

liable to fine"

Sub-section (3) of s. 354 of the Code of Crinina
Procedure, 1973, enacts:

"When the conviction is for an of fence puni shabl e
with death or, in ‘the alternative, wth inprisonnent
for life or inprisonnent for a term of vyears, the
judgrment shall state the reasons for the sentence
awarded, and, in the case of sentence of death, the
speci al reasons for such sentence."

The question of -abolition, of capital punishment is a
difficult 'and controversial subject, |ong and hotly debated
and it hasevoked, during the past two centuries strong
conflicting views.

pinion as to whether the death penalty is necessary in
order to prevent an -outraged community fromtaking the |aw
into its own hands  has been sharply divided. |Immnual Kant
in his ’'Philosophy of © Law, in upholding the death penalty
observes:

"It is better that one man should die than the
whol e people 'should perish ~for if justice and
ri ght eousness perish, human life could no |onger have
any value in the world."

"Even if a Civilised Society resolve to dissolve
itself with the consent of all its nenbers-as night be
supposed in the case of People inhabiting an ' island
resolve to separate and scatter itself throughout the
worl d-the last rmurderer lying in the prison ought to be
executed before the resolution is carried out". This
ought to be done in order that everyone may realise the
dessert of his deeds."

Montesquieu in L Esprit des Lois regarded the death
penalty as repugnant, but necessary-"the remedy of a sick
soci ety". John Stuart MII, made a very strong speech in the
House of Commons(1l) advocating the use of the death penalty
when it was applied to the nost hei nous cases. Attacking
the argunent that this punishnment was not a deterrent to
crinme, he said:

"As for what is called the failure of death
sentence, who is able to judge that. W partly know who
those are whomit has not deterred; but who is there
who knows whomit has deterred, or how many  human
bei ngs saved who shoul d have lived."
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MII felt that the probability of an innocent person’'s
suffering the death penalty was very slight indeed. Judges
and juries would let the guilty escape before the innocent
woul d suffer. |If there were the slightest doubt of a man’s
i nnocence the death sentence woul d not be inmposed or carried
out .

Sir Henry Maine, the English |egal historian, observed
that puni shnent evolved from social necessity. The concept
of punishnent as a formof expiation or atonenent reaches
far back into human nature as well as into human history.
The notion that the threat of punishment by the State wll
restrain the potential crimnal is one of the nobst commonly
accepted justifications for it. The idea has a phil osophica
basis in the utilitarians’ concept of +the rational nan
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acting upon a deliberate calculation of possible |osses and
gains. |If nen choose rationally anbng possible future
courses of action then surely the likelihood of a crinmina
course of action could be decreased by attaching to it a
qui ck, certain and commensurate penalty.

The value of capital punishnent, as an aspect of
deterrence, was perhaps nost strongly put forward and very
clearly stated by the great jurist, Sir Janes Fitzjanmes
St ephen nore than a hundred years ago:

"No other punishnment deters man so effectually
fromcomtting crinmes as the punishment of death. This
is one of those propositions which it is difficult to
prove, sinply because they are in thenselves nore
obvi ous than any proof can make them It is possible to
di splay ingenuity “in arguing against it, but that is
all. The whole experience of mankind is in the other
direction. The threat of ~instant death is the one to
which resort has always been made when there was an
absol'ute necessity for producing some result..No one
goes to certain inevitable death except by conpul sion
Put the matter the other way. \WAs there ever yet a
crimnal who, when sentenced to death and brought out
to die, would refuse the offer of commutation of his
sentence for the severest secondary punishment ? Surely
not. Why is this~ ? It can only be because 'All that a

man has wll he give for his life' . In any secondary
puni shment, however terrible, there is hope; but death
is death; its terrors cannot be described nore
forcibly."

Supporters of capital punishnent comonly maintain that
it has a uniquely deterrent force which no other form of
puni shnment has or
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could have. The arguments adduced both in support of this
proposition and against it fall into tw categories. The
first consists of what we wmay call the ’'combn sense

argunent’ from human nature applicable particularly to
certain kinds of nurders and certain kinds of nurderers.
This, a priori argunment proceeds on the view that by doing
so, the law helps to foster in the comunity a specia

abhorrence of nurder as "a crime of crinmes". By reserving
the death penalty for nurder the crimnal law stigmatises
the gravest crine by the gravest punishnent, so that the
el ement of retribution nerges into that of deterrence. The
second justifies the ethics of capital punishnment. Watever
be the wultimate justification for the punishment, the |aw
cannot ignore the public demand for retribution which
hei nous crimes undoubtedly provoke; it would be generally
agreed that, though reform of the crimnal  |aw  ought
sonetines to give a lead to public opinion, it is dangerous
to nove too far in advance of it.

The noverment to abolish death penalty started with the
humani tari an doctrine evol ved by Marchese De Cesars Bonesana
Beccaria, Italian publicist. In 1764, Bonesana published the
famous little treaties Dei Delitti e della Pen. The French
transl ation contai ned anonynous preface by Voltaire. In the
preface to this book first appeared the phrase "the greatest

happi ness of the greatest nunber". It advocated the
prevention of crine rather than punishment, and pronptness
i n puni shment, where puni shment was inevitable; above all it
condemmed confiscation, capital punishnent, and torture.
Beccaria’'s i deas directly i nfl uenced t he reform ng

activities of nmany social thinkers and philosophers. This
represented a school of doctrine, born of the new
humani tarian i mpul se of the Eighteenth Century wth which
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Rousseau, Voltaire and Montesquieu in France and Benthamin
Engl and were associ ated, which cane afterwards to be known
as the classical school

Moved by conpassionate sentinment of a humane feeling,
Beccaria asserted that all capital punishment is wong in
itself and unjust. He maintained that since man was not his
own creator, he did not have the right to destroy human
life, either individually or collectively. It is the
ultimate cruel, i nhuman and degradi ng puni shnent, and
violates the right to life. Its basic value, he affirmed, is
its incapacitative ef fect. Beccari a cl ai nmed capita
puni shment was justified in only two instances, first if an
execution would prevent ‘a revolution against a popularly
est abl i shed government, and secondly, if an execution was
the only way to deter others fromcomitting a crine.
141

The policy of retributionis justified and sustained by
an ethical phi'l osophy which regards punishnment as an
integral and -inviolative elenent in wong doing, as a noral
necessity. This doctrine has been consistently naintai ned by
intuitive or -idealistic philosophers fromPlato to Thonas
Aquinas and fromKant to T. H Geen and his disciples. The
deterrent effect of punishment has also been clainmed by
adherents of this school” but its w despread adoption as a
policy has probably been due nore to the influence of the
utilitarian philosophy of Bentham Paley, John Stuart MII
and Herbert Spencer, which makes the welfare of the society
"the greatest good of the greatest nunber", the aimof al

nmoral activity. It is +this utilitarian philosophy which is
now in the ascendent in penal | egislation and which governs
the view of npbst nodern penologists. It still survives in

the death penalty for nurder and in the drastic penalties
i mposed for rape and other crimes which are peculiarly
of fensive to the noral sentinent as to the sense of security
of the community.

Nearly everywhere, in the nore recent stages of socia
devel opnent, this notive has been supplenented, but never
whol Iy suppl ant ed, by an unquestioning faith in the
deterrent effect on potential offenders of exenplary, i.e.
drastic, punishnent, inflicted on actual offenders which, in
practice if not in theory, cones to nuch the sane -t hing.

The doctrine of the "individualisation of punishnment”,
that is to say of the punishnent of the individual rather
than the crine coommitted by him whichis of comanding
i mportance in present day penology, is only a devel opnent of
the neo-classical school of the revolutionary period in
France, which nodified Beccaria' s rigorous doctrine by
insisting on the recognition of the varying | degrees of
noral, and therefore, legal responsibility. Its fundanenta
doctrine is that the crimnal is doonmed by his inherited
traits to a crimnal career and is, therefore, “a wholly
i rresponsi bl e actor. Society must, of course, protect itself
against him but to punish him as if he were a free nora
agent is as irrational as it is unethical

In his ’Introduction to Principles of Mrals and
Legislation', the great work in which t he Engl i sh
phi |l osopher and jurist, Jeremnmy Bentham was engaged for many
years, was published in 1789. Mankind, he said, was governed
by two sovereign notives-pain and pleasure, and the
principle of wutility recognised this subjection. The object

of all legislation nust be the "greatest happi ness of the
greatest nunber". On the legal side, he deduced fromthe
principle of wutility that since all punishment is itself
evil it ought only to be adnmitted "so far as it pronises to

excl ude some greater evil".
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The English social reforner, Sir Sanuel Romilly devoted
hinmself primarily to reform the crimnal [|aw of England,
then at once cruel and illogical, by attenpting to influence
Parliament to pass three Bills designed to repeal the death
penalty for theft. By statute |aw i nnunerabl e offences were
puni shable with death in Engl and, but, as wholesale
execution would be inpossible, the larger nunber of those
convicted and sentenced to death at every assizes were
respited, after having heard the sentence of death solemly
passed upon them This led to many acts of injustice, as the
lives of convicts depended on the caprice of the Judges,
while, at the sanme tine it nade the whole system of
puni shnent and of the crimnal Ilaw ridiculous. In 1808
Romi ||y managed to repeal the Elizabethian statute, which
made it a capital offence to steal fromthe person. In the
following year, three “equally sanguinary statutes were
thrown out of the House of Lords under the influence of Lord
El | enbor ough. Year ~after year the sane influence prevailed,
and Romilly sawhis bills rejected; but his patient efforts
and his eloquence ensured victory eventually for his cause
by opening the eyes of Englishnen to the barbarity of their
crimnal law. 1In spite of the efforts which Rom!|ly rmade to
procure the abolition of the death penalty in many cases, it
shoul d be noted, however, that he was not an "abolitionist"
in the sense of the termtoday.

Al'l punishment properly inplies  noral -accountability.
It is related to ‘injury and not only to danage or danger
however great. Capital punishment ~does so in  an em nent
degree. It is directed against one who is ex-hypothesi an
i nhuman brute, i.e. it is inposed sinply to elimnate one
who is held to have becone, irretrievably, a'liability or a
nenace to society.

As Aristotle put it, just retribution consists not in
sinple but in proportionate “retaliation, that is, in
receiving in return for a wongfulr act not the sane thing
but its equivalent, and, what this is, can only be estimated
if the whole context is taken into account. It nay be argued
that nurder for instance, as the one crinme whichis quite
irrevocable, as justly met by the one punishnent which is
equal ly irrevocable, a unique form of punishment for a
unique form of crime. To reduce its punishment to something
of the sanme order as other punishnents, is to weaken the
abhorrence which it should express and diffuse. "On this
showi ng an execution expresses absolute condemation. It
both satisfies and educates the public conscience; for those
in authority thus deepen in thensel ves and diffuse
t hroughout the community their sense of "the w ckedness of
wi ckedness, the crimnality of crime". It is an outward and
visible sign of the utnost imagi nabl e di sgrace. The death
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penalty has signified shane and infanmy and has
generally been understood to do so; and all this is
expressed in synbolic action of a kind that is  both
spont aneous and cal cul ated to arrest attention

If the appeal of capital punishment were nerely to fear
of death, it would be a very inefficient protector of
society. In civilized society and in peacetine, government
relies for obedience nore on its noral prestige than on
violent repression of crine. Punishnent only protects life
effectively if it produces in possible nurderers, not only
fear of the consequences of committing murder, but a
horrified recoil fromthe thing itself. It can only achieve
this, more anbitious, task, if sentence of death is felt to
enbody society’s strongest condemation of rmurder and
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keenest sense of its intolerable wi ckedness. It is not by
the fear of death but by exciting in the conmnity a
sentiment of horror against any particular act, that we can
hope to deter offenders from conmitting it. The Roya
Conmi ssion sucinctly explained the normal character of
capi tal punishrment thus:

"by building up in the comunity, over a |ong
period of tine, a deep feeling of peculiar abhorrence
for the crime of nurder.”

The crimnality of a crine consists not only in the
crimnal act, but in what that signifies. Its imediately
apparent features, the obvious damage to person or property
or to public security, are synptons of a deeper disorder. It
bet okens, and it fosters, —an attitude in man to man, of
reckl ess sel fi shness, decei t or mal i ce, whi ch is
i nconpatible in the long run with any decent social life. In
any advanced society itis, in part at |least, on account of
this wider character, 1ess easily discerned, that the graver
of fences are puni shed. Al so punishnent |ike crine has a dua
character. The penalty which the convicted murderer incurs
is not sinply death, but-death in disgrace and death as a
di sgrace. In so far as capital punishnent is a threat, the
threat consists not only in death but in infamy. Any theory
whi ch ignores this characteristic is certainly defective.

For a long tinme the problemof capital punishnent was
regarded as a purely academ c question. ‘Everything that
could be said appear to have been said on a question which
Beccaria had brilliantly brought to public 'notice in the
second half of the Ei ghteenth Century, but which had been
exhaust ed by subsequent controversy. Punishnent inflicted by
the State in response to a violation of the crimnal |aw
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has been justified in various ways.” It has been seen as
soci ety’s vengeance upon the criminal as atonenment by the
wong doer, as a neans of deterring other crinmnals, as
protection for the | aw abidi ng and as a way of
rehabilitating the crimnal.  The i ndi vidual who has
inflicted harmon another, runs the revenge argunent, shoul d
be made to suffer in return; for only an act of vengeance
can undo the harm that has been done and assuage the
suffering of the victim

As against this, some social reforners have naintained
that punishnent ought to be decent to transformthe val ues
and attitudes of the crinmnal so that he no | onger wi shes to
conmit illegal acts. The problem of course, has been to
di scover how to do it. Theories of rehabilitation are
| argely speculative, since there is lack of ~scientific
evidence to support them Nevertheless, it has  been
influential in the devel opnent of nbdern penol ogy.

In England, during the Nineteenth Century, Disraeli and
A adstone, the leading politicians in the country, took no
part in the novenent to abolish the death penalty.
Leadership in this crusade fell to lesser nen, and the
abolitionists forned a distinct mnority. The mgjority in
the House of Commons evidently felt, as Sir John Hol kar, -t he
Attorney General felt, that crinmnals were deterred from
adding deliberate nmurder to their other crinmes by the fear
of the death penalty. |In the period between the first and
second world wars, however, the energence of authoritarian
systens of penal |aw raised once nore the problemof capita
puni shnment in a particularly acute manner. At the end of the
second world war, there was a renewed upsurge of this
hurmani tari an tendency which, like the desire to safeguard
human rights and human dignity, had been the mainspring of
the nmovenent for the abolition of the death penalty.
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Several attenpts were made to break the parlianentary
fortress but wthout any success. Very little was actually
acconplished by the abolitionists in Parlianment till after
the second world war, when the Labour Governnment cane to
power. In between 1949 and 1953 the Royal Conmm ssion on
Capi tal Punishrment carried out an exhaustive inquiry.

The Royal Commi ssion nade a study of this conplex and
many-si ded task. It held its inquiries not only in Geat
Britain but alsoin the United States and several European
countries and heard evidence fromevery possible source. It
listened to an inpressive array of witnesses. In addition to
all this, information was collected from Comonwealth
countries and several other European countries. Its
145
result is reflected in the Royal Conmssion Report on
Capital Puni shnent which  presents a conprehensive and
di spassi onate picture of the whol e subject.

The Conm ssion was debarred by their terns of reference
from considering the question of abolition of capita
puni shnent, but in the course of their investigation they
natural |l y-accurmul ated a good deal of information which is
just as relevant to this issue as to the question of
l[imting the scope of _capital punishment. The report
contains a good deal of nmaterial on the "Deterrent Val ue of
Capital Punishrment”. It is evident fromthe report that sone
of the nost distinguished judicial wtnesses including Lord
Goddard, the Lord Chief Justice of ~England, Lord Denning,
the Master of Rolls, and sone very experienced Judges |ike
M. Justice Hunphreys, Sir John Beaunont, M. Justice Byrne,
were firmy of the view that the capital punishnment nust be
retained for the protection of the society. They went to the
extent of expressing their strong di sapprobation of the free
use of prerogative as being an interference by the Executive
with the Judiciary and argued that the exerci se of the power
shoul d be narrow y confi ned.

As a justification for retention of death penalty, sone
of these distinguished Judges put forth the principle of
retribution, and the others placed greater inportance on
deterrence. There was, however, general agreenment that
justification for the capital sentence, as for other salient
features of the penal system nust be sought in the
protection of the society and that al one.

The puni shnent of death, said Lord Denning to the Roya
Conmi ssi on, should reflect adequately the revulsion felt for
the gravest of crines by the great mgjority of citizens.
But, in saying this, he inplied that |egislators and Judges
share this revulsion thenselves; otherwi se indeed their
action would be norally indefensible. Their aimthen should
be, not only to strike terror nor even to awaken popul ar
indignation in a direction convenient to Government. It
would be to arouse in all and sundry their own'indi gnant
repudi ati on of a wicked act and, at the sanme tine, to deepen
it in thenselves. In this vein, sentence of death has been

pronounced, <carried out and accl ai med, with stern
satisfaction. This principle of actionis still avowed in
hi gh places, and, | believe, it is sem-consciously at work

nore often than it is avowed, for it is said that otherw se,
the conscience of the community would be revolted if the
criminal were allowed to live. In the sane vein, Lord Chief
Justice Goddard said in 1948:
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"The public conscience wll not tolerate that
persons who deliberately condem others to painful, and
it my be lingering, deaths should be allowed to live
Sorre of these bestial nurderers should be
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destroyed. "

The use of capital punishnent has declined in recent
times, although it is still permtted by law, as in this
country, for wvarious kinds of offences |ike treason, nurder
etc. The i ssue of abolishing it has aroused much

controversy. The advocates of capital punishment claimit as
a necessary deterrent to crine and relatively painless if
done properly. Even where it has been legally retained, as
here, capital punishment is now seldom enployed except in
very grave cases where it is a crime against the society and
the brutality of the crinme shocks the judicial conscience.
I ndeed, the deat h penal ty satisfies the society’s

retributive goals and is still presuned to be a deterrent to
potential offenders. O the three purposes commonly assi gned
to punishment-retribution, deterrence and ref or mati on-

deterrence is generally held to be the npbst inportant,
al t hough the continuing public demand for retribution cannot
be ignored. Prima facie, the death sentence is likely to
have a stronger effect as a deterrent upon normal hunman
bei ngs than~ any other formof punishnent. There is sone
evidence that ~this is, in fact, so-and al so that abolition
may be followed by an-increase in honicides and crines of
vi ol ence.

In brief, people are believed to refrain from crine
because they fear punishnment. Since people fear death nore
than anything else the death penalty i's the nost effective
deterrent.

In Britain, following the Report of the Roya
Conmmi ssion on Capital Punishment, the Hom cide Act, 1957 was
enacted due to the growi ng pressure of public opinion to
mtigate the rigour of —the crimnal |aw (1=6) It brought
about a division of <crimnal homcide into degrees of
murder. It resulted in the establishment ~of a distinction
bet ween capital and non-capital” murders. It not. only
elimnated |long-standing iniquities and rigidities in the
| aw of murder such as the doctrine of "constructive malice",
but also brought the law “into accord wth nodern
crimnol ogi cal thoughts by the ‘inportation of the doctrine
of "di mnished responsibility".
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By s. 7 the Act abolished the liability to suffer the
death penalty on conviction of nmurder and substituted the
sentence of inmprisonnment for life by s. 9, sub-s. (1) except
in cases of first degree nurders falling within s 5 or s.
6. Section 5 reserved the death penalty for five classes of
first degree nurders, nanely:

(i) any nmurder done in the course or furtherance
of theft;

(ii) any nmurder by shooting or by . causing an
expl osi on;

(iii)any nmurder done in the course or for the
pur pose of resisting or avoi di'ng or
preventing a lawful arrest, or of effecting
or assisting an escape or rescue from|egal
cust ody;

(iv) any nmurder of a police officer acting in the
execution of his duty or of a person
assisting a police officer so acting; and

(v) in the case of a person who was a prisoner at
the time when he did or was a party to the
nurder, any nurder of a prison officer acting
in the execution of his duty or of a person
assisting a prison officer so acting.

Sub-section (2) of s. 5 provided for death penalty on
the principal assailant and not his accessories before the
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fact, where a group of persons nmade a nurderous assault
causing grievous bodily hurt resulting in death. The
distinction drawn in felonies between principals in the
first and second degree and accessories before the fact have
since been abolished by virtue of the Crimnal Law Act 1967,
s. 1, and all these participants have to be punished in
accordance with the Accessories and Abettors Act 1861
Section 6 provided the death penalty for repeated nurders.

The cases in which the death penalty was retained were
those where, in the view of the Government, nurder was nost
dangerous to the preservation of law and order, and where
the death penalty was likely to be a particularly effective
deterrent. The death penalty for nurder was thereafter
temporarily abolished for a period of five years, as an
experimental nmeasure by the Miurder (Abolition of Death
Penal ty) Act 1965. This Act was to expire on July 31, 1970
but was rmade permanent by resolution of both Houses of
Par | i ament..

The puni'shnent for nurder in Britain is now
i mprisonment for ~life by s. 1, sub-s. (1) of the Mirder
(Abolition of Death Penalty) Act
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1965. On sentencing ~any person convicted of murder to
i mprisonnment for |I|ife, the Court nmay at the sane tinme

declares a period/which it reconmends to the Secretary of
State as the mnimmperiod which in its view should el apse
before the Secretary of State orders the release of that
person on |icence under s. 27 of the Prison Act 1952. In R
v. Flemm ng it has been suggest ed t hat no such
recomrendati on should. be for ~a period of less than twelve
years.

It nmust, however, be observed that “in Britain a
sentence of death can still and only be  awarded for high
treason (Treason Act 1814) s. 1; piracy wth Vviolence
(Piracy Act 1837) s. 2; setting fire to the Queen’s ships,
arsenals etc. (Dockyards etc.. Protection Act 1772) s. 1.
Whien a person is convicted of . treason, sentence /of death
nmust be pronounced, but in case of piracy with violence and
setting fire to the Queen's ships, arsenals, etc., it my be
nerely recorded. Sentence of death —cannot, however, be
pronounced on or recorded against —an expectant nother
[ Sentence of Death (Expectant Modthers) Act 1931] s. 1, or
agai nst a person who was under the age of eighteen when the
of fence was conmitted (Children and Young Persons Act 1933)
s. 53 (1).

The successful canpaign to abolish the death penalty in
Britain has been achieved in a conparatively short period of
time by no nore than a handful ardent penal reformers |ike
Sydney Silverman who carried out the wunfinished work of
Rom |Ily and other reformers, pertinacious in their 1obbying
and propaganda, in the face of nmmjority opinion favouring
retention of an admittedly barbaric but, to that majority,
necessary penal instrument. |If the final debates were
protracted-Silverman’s private menber s’ Bill (with
i nval uabl e Legislative tine given by the Governnment) was
i ntroduced on Decenber 4, 1964, and reached the Statute Book
only on Novenber 2, 1965-the history of the canpaign is a
remarkabl e testament to British denocracy which can convert
convinced mnority opinion into progressive |egislative
action

Due to an increase in the incidence of crimna
behavi our, and steady rise in the volune of reported crine,
there is a genuine public concern in Britain for re-
assessment of the penal policy of the Government.
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D.A. Thomas in his article "Devel opment in Sentencing
1964-1973" observes:

"As a society, we have nade inconsistent demands
on our official system of social control expecting
greater security from violence, di sorder and
depreciation and sinultaneously requiring that pena
sanctions becone |ess rigorous and nore adopted to the
i ndi vi dual of fender."

The | earned aut hor proceeds to say:

"The provisions of the Murder (Abolition of Death
Penal ty) Act 1965 provides a sinple illustration. Taken
in isolation, they provide that a person convicted of
nurder shall be sentenced to life inprisonment, and the
j udge passing such a sentence may nake a reconmendati on
that a specified mnimm period should elapse before
the of fenders nmay be released on |licence. The mandatory
life sentence, part of the political price of the
abolition of the death penalty, cannot be defended on
any rational grounds."

And 't hen concl udes:

"I n-assessing the future trend of penal policy in
this country, it is probably wise to bear in mind that
the problems facing the crimnal justice system are
unlikely to di'mnish during the next decade of their
own accord-things will alnpost certainly becone worse
rather than better. There seens to be no reason to
suppose that ' the relatively steady rate of increase in
the volune of reported crime over the last ten years
will not continue."

The two recent decisions of the Privy Council in Eaton
Baker v. The Queen and M chael de Freitas v. George Ranoutar
Benny are conpletely destructive of the theory ‘that the
death penalty 1is per se cruel and unusual punishnent, and
(2) alternatively, the inordinate delayin carrying it out,
makes it so. In Eaton Baker’s -case the appeal was on a
guestion of sentence. The issue was whether the Court of
Appeal of Jamaica was right in sentencing to death the two
youngnen who when they committed the nurder were under the
age of eighteen years, but when they were convicted of the
of fence and sentenced to death, had both attained the age of
18 years. The nmandatory sentence of death upon conviction
for murder is inposed
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by s. 2 of the Ofences against the Person Act 1925. The
exception on account of youth is contained in's. 29(1) of
the Juveniles Law which interdicts that a sentence of death
shall not be pronounced on or recorded against  a person
under the age of 18 years. The Judicial Committee while
holding that the statutory exenption from death penalty
under s. 29(1) of the Juveniles Law was not applicable,
observed that the time for ascertaining whether the
appel l ants were to be treated as Juveniles was the date on
which the sentence was passed and not the date of the
offence. As to the «constitutional issue, the Judicia
Conmittee held that when a person was held gquilty of a
charge of nurder, the death sentence passed on hi m cannot be
treated as a contravention of s. 20(7) of the Constitution
of Janmica, stating:

"One’'s opinion as to whether the consequences of
giving effect to the sub-section would be irrational or
unjust is inevitably coloured by whether one starts
with the belief that capital punishnment should be
abol i shed for all offences except, perhaps, for
treason-a view accepted by the legislature, if not by
public opinion in general, in the United Kingdom or
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with the contrary belief that capital punishnent is

normally the appropriate penalty for nurder-a view

which the continuance in force of section 2 of the

O fences agai nst the Person Law suggests is accepted by

the legislature in Jamaica." (Emphasis supplied).

In de Freitas case the Privy Council confirnmed the
sentence of death passed by the Court of Appeal of Trinidad
and Tobago, and held that there was no violation of the
human rights and fundanental freedons guaranteed under ss. 1
and 2 of the Constitution of Trinidad and Tobago i nasmuch as
the sentence of death was passed according to the "due
process of law'. In repelling the alternative argument based
upon delay, it observed that " the delay was of the
appel l ant’ s own neki ng" and he could not put forth this as a
ground for commutation of the sentence of death. It stated:

"It is not contended that the executive infringed
the appellant’s constitutional rights by refraining
fromexecuting himwhile there were still pending | ega
proceedi ngs that he hinself " had instituted to prevent
t hi s _execution."

There was evidence that prior- to independence, the
normal period spent in condemmed cell by the prisoner before
execution was five nonths and that this practice was
sufficient to giverise to an ’'unwitten rule of law in
force at the commencenent of the Constitution. The
contention was that the executive was, therefore, bound to
so organise the procedure for <carrying out the death
sentence that the
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average lapse of tine is not nore than five nonths, and the
carrying out of the death sentence beyond the period was
i ncompatible with the right of the individual under s. 1 (a)
of the Constitution not to be deprived of life "execpt by
due process of |law' because it involves the inposition of
"cruel and unusual punishment” ~w thin the meaning of s.
2,(b). The Judicial Conmittee rejected the contention
sayi ng:

"This contention in their Lordships view  needs
only to be stated to be rejected. Not only does it
involve attributing to the expression "unwitten rule
of law' in section 105(1) of the Constitution a nmeaning
which it is incapable of bearing, but-it conflicts with
the very concept of the nature of |aw. "

That takes wus to the decision of the Suprenme Court of
the United States of America in Furman v. Georgia (supra) in
which nmy learned brother Krishna lyer J. strongly relies.
There, the question was whether the death penalty at |east
as generally practised in the United States, per se, was
"cruel and wunusual’ because the inmposition of capita
puni shnent "does not conport with human di gnity" or because
it was "norally unacceptable" and "excessive" “and thus
viol ative of the E ghth Amendnent.

In the United States of Anerica, the death penalty has
par adoxcal | y existed nore or |ess harnoniously w th hurmane
theories of crimnal justice for over two hundred years. The
Ei ght h Anendrent prohibits 'cruel and unusual punishnent’.

The Eighth Amendment’s ban on cruel and unusua
puni shment has raised some very difficult noral issues. The
Supreme Court applied various standards in interpreting the
provision. In Trop v. Dulles the Court by a majority of five
to four, refused to consider "the death penalty as an index
of the constitutional linmt on punishnment", stating:

"What ever the argunments nay be against capita
puni shrment...the death penalty has been enpl oyed
throughout our history and, in a day when it is stil
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wi dely accepted, it cannot be said to violate the

constitutional concept or cruelty."

Chi ef Justice Warren, speaking for M. Justice Bl ack
M. Justice Douglas and M. Justice Wittakar, asserted
t hat :

"this Court has had little occasion to give precise
content to the Eighth Anendnent", that it content is not
static, but
152

"nmust draw its meaning fromthe evolving standards of

decency that mark the progress of a maturing society."

Thi s anendment whose "basic concept is nothing |ess

than the dignity of  man" guarantees "the principle of

civilised treatnent."

There began concerted | egal attacks on t he
constitutionality of capital punishnent in the 1960s,
stimulated in part by the fact that those receiving death
sentences were _disproportionately Blacks. The issue as to
the constitutionality of the death penalty in a State
usual ly arose in the Suprene Court of the United States on
procedural grounds, that is, on the question of fairness of
the procedural aspect” and- its application, viz., the
practice under which state statutes left a jury to note out
the death penalty at its discretion, wth no standards of
any sort to guide/ them or the application of the penalty
wi thout judicial standards. In MGoutha v.. California the
Supreme Court rejected the contention holding that the
absence of any guidelines was not ~a violation of "due
process". M. Justice Harlan thought it would be inpossible
to draft statutory standards for this purpose, saying:

"To identify before the fact these characteristics
of crimnal homicides and their perpetrators which cal
for the death penalty, and to express t hese
characteristics in | anguage which can be fairly
understood and applied by the -sentencing authority,
appear to be tasks which are beyond present human
ability."

In Furman v. Georgia, the Court by a majority of five
to four ultimately held that capital punishnment, at |east as
general |y administered, did violate the Ei ghth Arendnment. It
held that inmposition of the death penalty in the three
cases, one for murder and two for rape, constituted crue
and unusual punishrment in violation of the E ghth and
Fourteenth Amendments. The Court issued a brief per curiam
order, followed by substantial statenments by every nenber of
the Court. The judgnment in the case was reversed and the
cases remanded for further proceedings. Each of the five
majority Justices and four dissenters wote (a separate
opi ni on, supporting his position.

The five Justices in the nmajority each wote a
concurring opinion which approached the matter  from a
different angle so that clear categorisation is inmpossible.
It can thus be seen that the multiple opinions did not rule
out altogether re-inposition of the death penalty in the
future provided there was legislative structuring of a
perm ssi bl e system
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providing for sufficient procedural safeguards. This is
exactly what has happened in the United States where the
death penalty has been re-inposed and the judicial approach
stands re-oriented.

Broadly stated, M. Justice Douglas, M. Justice
Stewart and M. Justice Wiite held that the death Penalty as
i mposed, is arbitrarily and infrequently meted out, in
violation of the Eighth and the Fourteenth Anendments. They
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took an analytic and enpirical approach, appraising the
practice under the Eighth Amendnent in the light of due
process and equal protection. Their concern was whet her the
death penalty was evenly applied, and of course they found
that it was not. This is reflected in the opinion of M.
Justice Douglas who held that the death penalty was crue
and unusual because applied irregularly and "selectively to
mnorities whose nenbers are few, who are outcasts of
soci ety, and who are unpopul ar, but whom society is willing
to see suffer though it would not countenance genera
application of the same penalty across the boards"

M. Justice Stewart’s comrent was:

"These death sentences are cruel and wunusual in
the sanme way that being struck by lightning is crue
and unusual. For, of all the people convicted of rapes
and nmurders in 1967 and 1968, many j ust as
reprehensi bl eas these, the petitioners are amng a
capriciously selected random handful upon whom the
sentence of death has in fact been inposed."

M. Justice Wiite conceded that the death penalty,
while cruel in"the dictionary sense"™, would neverthel ess be
justified if it served "social ends". But he did not believe
"that society’s need" for  specific deterrence justifies
death for so few when for so many in like circunstances life
i mprisonment or shorter prison terns are judged sufficient.

M. Justice Brennan and M. Justice Marshall took a
normati ve approach. They advocated the total abolition of
the death penalty because it is inall cases violative of
the Eighth Anendment cruel and-unusual punishment clause.
For them the Ei ghth Arendnent posed a core question of
val ues; they were concerned less with fairness and equality
and nore wth nercy and charity. For M. Justice Brennan

“the primary principle....is that a punishment nust not by
its severity be degrading to human dignity". M. | Justice
Marshall, in by far the |ongest opinion of the day pleaded

for an humani stic approach. H s inpassioned conclusion was
that ending the death sentence woul d recogni se "the humanity
of our fellow beings" and achieve "a major nilestone in the
| ong road up from barbarisni.
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The opinions of the four dissenting Justices were as
important as the mpjority statements because any subsequent
chal | enges on Furman woul d i ncorporate their reasoning. M-
Justice Blacknman and M. Justice Rehnquist, who -are
advocates of strict judicial conservation, felt  that the
matter was essentially political, and properly the domain of
the legislature, not the judiciary.

Chi ef Justice Burger, admitting that since the ruling a
Trop v. Dulles (supra) in 1958, it is necessary to evaluate
a challenged punishnent in terns of the "evol ving standards
of decency.... of a maturing society", felt nonetheless that
there is no judicially significant public opposition to
capital punishment in the United States. Pointing out that
the decision rejecting the death penalty was essentially
based on procedural grounds, as the najority agreed that the
arbitrary infliction of t he deat h penal ty was
unconstitutional, Burger contends that the Ei ghth Anendnent
does not deal with procedure, and with only the substantive
nature of the punishnment in question. He believes that the
i mposition of a mandatory death penalty for certain offences
woul d not be invalidated by the holding in this case because
a nmandatory penalty could not be arbitrily nmeted out.

M. Justice Powell dissented by establishing that the
constitutionality of the death penalty is supported by four
factors, viz., (i) the references to capital punishnent in
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the Constitution, (ii) the past Suprenme Court decisions on
the death penalty, (iii) the limtation of judicia
restraint, and (iv) the doctrine of separation of powers. He
found that the evidence of the petitioners fell short of
satisfying their burdens of persuasion with respect to these
factors.

Due to the anbiguity of the Furnan decision, it is
fortunate that the Suprene Court gave further indication of
its intentions regarding the death penalty in subsequent
deci sions. But Furman was not determ native of the issue on
the merits, nanely, the constitutionality of the penalty
because it violates the Ei ghth Anmendnment cruel and unusua
puni shnent. It was widely assunmed that the Court had not
decl ared capital punishnment unconstitutional per se but only
its unpredictable and fortuitous use.

Since the Furman decision, the legislatures of thirty-
five states in the United States acted to tighten up the
| aws under, which the death penalty was to be inposed. They
took two different approaches. Sone State including Georgia,
Fl orida and~ Texas, established new procedures for capita
cases requiring sentencingjudges and juries to
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consi der certain speci fied aggravating or mtigating
circunstances of the crine and the offender. There was a
bi furcated trial wth pre-sentencing, hearing. Courts of
Appeal were given broader authority to decide whether the
death penalty was fair in the |ight of the sentences for
simlar offences These laws were intended to redress the
arbitrariness and racial prejudices renounced in Furman. But
the other States, including North Carolina, Louisiana and
Okl ahoma sought to neet the Furnan objections by renoving
all flexibility fromthe sentencing process, though linmting
the of fences for which the death sentence coul d be i nposed.
Anyone found gquilty of the specified offences was, to be
sentenced to death automatically. The constitutionality of
the sentences inposed under such procedures has been upheld
by five State Suprene Courts.

On July 2, 1976, the Supreme Court of the United States
delivered the judgrment it had postponed a year earlier. It
handed down five opinions dealing with the death penalty.
Three of these were concerned with the mandatory sentence of
death. Al involved the crime of nurder. The five cases
were: Gregg V. Georgia, Proffitt v Florida, Jurek v. Texas
Wyodson v. North Carolina, and Roberts v. Louisiana:

The issue in the three cases dealing with discretionary
sentencing (G egg, Proffitt and Jur ek) was whet her
i mposition of the sentence of death for the crinme of nurder
under the |aws of the respective states violated the Eighth
and Fourteenth Amendnents. In all three, the Court reached
the sane conclusion, that the punishnment of death did not
invariably violate the Constitution.

The Court’s reasons in Gegg as to why the death
sentence was not a per se violation of the E ghth and
Fourteenth amendments were as follows: First, history and
precedent do not support the conclusion that the death
sentence is a per se violation. Second, the evolving
st andards of decency argunent has been substantially
undercut in the last four years because a | arge segnment of
the enlightened population regards the death penalty as
appropriate and necessary, as seen in the new |legislation
passed in response to Furman.

The Court came to the conclusion that the death penalty
was not i nherently cruel and wunusual. It served two
princi pal social purposes,
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retribution and deterrence, and held that the death sentence
for the crinme of nurder was (1) not w thout justification

(2) not unconstitutionally severe, and (3) not invariably
di sproportionate to the crine.

The Court f ound t hat Fur man mandat ed, wher e
di scretionary sentencing was used there must be suitable
direction and Ilimtationto mnimse the risk of wholly
arbitrary and capricious action. The bifurcated trial with
standards nodelled after the Mddel Penal Code gives juries
just such gui dance. Therefore, the concerns of Furman can be
met by carefully drafted statutes that ensure sentencing
authorities are given adequate information and guidance in
maki ng their decision. As a general proposition, the Court
concluded that these concerns were best net by bifurcated
proceedings wth standards to guided the wuse of the
evi dence.

I wish to conclude this part of the judgnent by quoting
Herbert L.A. Hart, who in his rarticle on "Mrder and the
Principles of ~ Punishnment: England and the United States,
adm rably suns up the two points of view

"There are i ndeed ways of def endi ng and
criticising the death penalty whi ch are quite
i ndependent of the utilitarian position and of the
guestions of fact which the utilitarian will consider
as crucial. For some people the death penalty is ruled
out entirely as sonmething absolutely evil which, |ike
torture, should never be wused however - nmany lives it
m ght save. Those who take this view find that they are
sonetines net by the counter-assertion that the death
penalty is sone thin which norality actually denmands, a
uni quel y appropriate nmeans of retribution or
"reprobation” for the worst of crines, even if its use
adds nothing to the protection of hunan life.

"Here we have two sharply opposed yet  simlar
attitudes: for the one the death penalty is norally
excluded; for the other it is nmoral necessity; but both
ali ke are independent of any question of /fact or
evidence as to what the use of the death penalty does
by way of furthering the protection of society.
Argunent in support of views as absolute as these can
consist only of an invitation, on the one  hand, to
consider in detail the execution of a human bei ng, and
on the other hand, to consider in detail sone awfu
murder, and then to await the
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enmergence either of a conviction that the death penalty

must never be used or, alternatively, that it rnust

never be compl etely abandoned.”

The controversy over capital punishnent is not new |Its
roots lie deep in human history, and its battles have been
waged on and off on a political level for alnpbst two
centuries. It is not necessary for this Court to attenpt to
anal yse the substantive nerits of the cases for and agai nst
the death penalty for murder. It is in ny view, essentially,
a question for the Parlianment to resolve and not for this
Court to decide.

| feel that it is futile for us to attenpt to project
our personal views in a matter which lies in the real m of
political decision-nmaking, by focussing on a single
controversy, the question of the proper penalty for the
crime of mnurder. The capital punishment controversy falls
within the strict limts of 'independent’ parliamentary | aw
making, and is a typical or representative of the kind of
problens that |eaders of Parliament face every day. In
short, the case for abolition of the death sentence is
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political, not constitutional. The Government carries the
responsibility of law and order. That is the first and
fundanental duty of any Governnment. The Executive has the
duty of advising the Government of the laws it believes
necessary for the national well-being. It is the duty of the
courts, including this Court, to adm nister the |aws as they
are.

The Law Commission, in its Thirty-fifth Report has
dealt with the question of abolition of capital punishnent,
of linmting the scope of death sentence under s. 302, and of
the node of execution of the sentence. It sent out
guestionnaires. Alnmbst all the State CGovernnents, all High
Court Judges, all the ‘Bar Associations throughout the
country, many distinguished |awers were in favour of
retention of the death sentence. There was, in fact, al nost
conpl ete "unanimty’ ~of view on this conplex question. The
Conmi ssion examined a large nunmber of w tnesses including
many distingui shed Judges and |awers and ultimately was in
favour of its retention. It concluded stating that -

"Having regard to the conditions in India, to the
variety of social upbringing of its inhabitants, to the

di sparity of the level of norality and education in the

country, the vastness of its area, to the diversity of

its population and to the paranmount need for
mai ntai ning |l aw and order, the country can not risk the
abolition of capital punishment."
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I ndeed, a distinguished [awer while giving ‘his evidence
before the Joint Committee of the |Indian Penal Code Bil
thought that the abolition of death sentence would be a
danger ous experinent and we -should continue to have this
formof deterrent punishnent till we reach "a certain state
of enlightenment".

The basic principle of the nineteenth century |ndian
Penal Code, said Lord Macauley who drafted it, 1is 'the
principle of suppressing crime wth the snallest possible
amount  of suffering(1) . He lays this down as an
unassail abl e axi omrather than as a contention for debate.

Section 302 of the |Indian Penal Code, 1860 gives the
Court a discretion as to the puni shnent to be-inposed for an
of fence of nurder and that discretion has to be exercised
between the two alternatives nentioned, nanely, a sentence
of death and a sentence of inprisonnent for life. Prior to
the anmendnment of s. 367, sub-s. (5) of the Code of Crimna
Procedure, 1898 by the Crimnal Procedure Code (Arendnent)
Act, 1955 it was a well settled principle that where a
person was convicted for an offence of nurder, the Court was
normal Iy bound to sentence himto death unless there were
extenuating or mtigating circunstances. This rule was
stated in Rattanlal’s Law of Crines, 21st ed., p. 813

"The extrene sentence is the normal sentence; the

mtigated sentence is the exception. It is not for the

Judge to ask him self whether there are reasons for

i mposing the penalty of death but whet her there are

reasons for abstaining fromdoing so

The reason probably was that this provision was not
nore than the restatenent of the law as it stood in Engl and
at that tine, where till the year 1965 the only penalty for
mur der was death, except in two specific cases.

The effect of the Crimnal Procedure Code (Amendnent)
Act, 1955, which repealed s. 367, sub-s. (5) of the Code
with effect fromJanuary 1, 1956, was to restore to the
Court the discretion conferred by s. 302 to award the
appropriate sentence having regard to the att endant
ci rcunmst ances, including the mtigating circunstances, if
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any. This brought the law into conformity wth the
intentions of the framers of the Code. As regards the death
sentence, far frommaking it the normal sentence for an
of fence of murder, they stated that it ought to be
"sparingly used’. Under s. 354, sub-s. (3) of the Code of
Crimnal Procedure, 1973, the law is now entirely changed.
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Under s. 354, sub-s. (3) of the Code of Crinmina
Procedure, 1973, the Court is required to state the reasons
for a sentence awarded, and in the case of inposition of a
sentence of death and Judge has to record "special reasons”
for inposing death sentence. Punishment for nurder as a rule
should be life inprisonnment and death sentence is only an
exception. In Balwant Singh's case, Anbaranis case and
Sarveshwar Prasad Sharma’s case the Court held that it was
neither necessary nor possible to specify the "specia
reasons” which may justify the passing of death sentence in
a given case

It would thus-be obvious'that it is neither feasible
nor legally permssible for “this Court to give a definite
connotation to the expression "special reasons" occurring in
s. 354, sub-s. (3) of the Code of Crininal Procedure, 1973.
It is difficult to put "special reasons" in a straight-
jacket. Each case nust -depend on its own particul ar facts.
The question of sentence nust, in ny view, be left to the
di scretion of the Sessions Judge trying the accused. Under
the present Code, a trial for nurder is divided into two
stages. There is a 'bifurcated trial. The first part of the
trial is directed solely to the issue of guilt or innocence,
and concludes with the finding of the Sessions Judge on that
issue. At the end of the trial when he comes to-a conclusion
of guilt, he has to adjourn the case for hearing the accused
on the question of sentence.

Section 235, sub-s. (2) of the Code specifically
provides for an opportunity of hearing to the accused on the
guestion of sentence after a verdict of guilt is recorded
against him The burden is upon the prosecution to nmake out
a case for inposition of the ‘extrene penalty. Were a
sentence of death is passed, the Sessions Judge has to nake
a reference to the H gh Court under s. 366, sub-s. (1) of
the Code. Under s. 367, sub-s. (1) if the Hi gh Court thinks
a further inquiry should be nade into, or additiona
evi dence taken upon, any point bearing wupon the guilt or
i nnocence of the convicted person, it nay make such inquiry
or take such evidence itself, or direct it to be made or
taken by the Court of Sessions. In a case subnitted under s.
366, the High Court under s. 368(a) may either confirmthe

sentence, or pass any other sentence, i.e. [(reduce the
sentence of death into a sentence of inprisonnent for life.
Thereafter, an appeal lies to this Court by a special |eave

under Article 136 on the question of sentence.

Failing the appeal, there is the President’s power to
grant reprieve and pardon under Article 72(1), as well as
the CGovernor’s power of
160
comutati on under Article 161 of the Constitution which is a
sovereign function. The power of the President and of the
CGovernor to grant reprieves and pardons is w de enough to
include the power to comute and to remt sentence of
puni shment. All cases of capital punishment are closely
scrutinised by the Executive at both the levels to see
whet her there are such extenuating circunstances as would
justify a reprieve, and the power to comute a death
sentence is freely exercised, whenever there is sonme doubt
as to the severity of the punishnent. Under the present
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systemthe prerogative of Mercy in the case of persons under
sentence of death works well and it produces results
generally regarded as satisfactory. It helps in mtigating
the rigour of the death sentence, particularly in case of
those nurderers whose execution would offend the public
consci ence. Very few persons under a sentence of death-my
be one or two in a year, in a State are usually executed
Such cases are usually of the kind indicated by ne above,
and even sonme of them escape the sentence of death.

It is, therefore, not proper for the Court to trench
upon the President’s or the Governor’s prerogative to grant
pardon or reprieve under Articles 72(1) and 161, in taking
upon itself the task of commutation of a death sentence,
which is properly inposed, in the facts and circunstances of
a particular case, nerely because there is a doubt that the
Executive may comute the sentence ultimtely, or by one’'s
views as to the wutility of a death penalty. Judges are
entitled to hold their own views, but it is the bounden duty
of the! Court to impose a proper punishnent, dependi ng upon
the degree ~of crimnality and the desirability to inpose
such punishnent as a nmeasure of social necessity, as a neans
of deterring other potential ~ offenders. It is only in very
grave cases where it is a crinme against the society and the
brutality of the crime ~shocks the judicial conscience that
the Court has the 'power, as well as the duty, to inpose the
death sentence. In view of these adequate safeguards, it can
hardly be asserted that the sentence of death provided for
an offence of rmurder punishable under s. 302 is 'de-
humani sing’ or that it is ’'unnecessary’.

Wth respect, my learned brother Krishna Ilyer J.,
despite his sense of humani sm does not appear to be wholly
an 'abolitionist’. That is the inpression | get fromhis
various judgments on the subject. In Edi ga Ananma and Bi shan
Dass he clearly accepts that where the crime is cruel and
i nhuman, a death sentence may be called for. In the present
j udgrment al so, he observes:
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“I'f the nmurderous operation of a die-hard crinmna
j eopardi ses social security in._a persistent, planned
and perilous fashion then his enjoynent of fundanental
rights may be rightly annihil ated.

If society does not survive, individual existence
cones to nought. So, one test for inpost of  death
sentence is to find out whether the murderer others
such a traumatic threat to the survival ~ of socia

order. To illustrate, if an econonic offender who
intentionally mxes poison in drugs professionally or
wilfully adul terates i ntoxi cating subst ances

injuriously, and knowingly or intentionally -causes
death for the sake of private profit such trader in
| ethal business is a nenace to social security and is,
therefore, a violator of soci al justice whose
extinction becones necessary for society’ s survival.
Supposing a nmur derous band of arned dacoits
intentionally derails a train and |arge nunber  of
peopl e die in consequence, if the ingredients of nurder
are present and the object is to comrit robbery inside
the train, they practise social injustice and inperil
soci al security to a degree that death penalty becones
a necessity if the crime is proved beyond doubt. There
may be marginal exceptions or special extenuations but
none where this kind of dacoity or robbery coupled with
nmur der becomes a contagion and occupation, and socia
security is so gravely inperilled that the fundanmental
rights of the defendant become a deadly instrunent
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wher eby many are w ped out and terror strikes conmunity
life. Then he ‘reasonably’ forfeits his fundanenta
rights and takes | eave of life under the |aw. The style
of violence and systematic corruption and deliberately
pl anned econoni c of fences by corporate top echelons are
often a terrible technol ogy of know ngly causing death
on a macro scale to mke a flood of profit. The

definition of nurder will often apply to them But
because of corporate power such murderous depredations
are not charged. |If prosecuted and convicted for

murder, they may earn the extreme penalty for taking

the lives of innocents deliberately for astrononica

scal es of gain.

Li kewise, if a man is nurderer, so hardened, so
bl oodthirsty, that within the prison and wi thout, he
makes no bones

162

about, kil ling others or carries on a prosperous

busi nessin cadavers, then he becones a candidate for

deat'h sent ence. "

My learned brother Krishna Ilyer J. wants the death
penalty to be inflicted in the case of three categories of
crimnals, namely (1) for ~white-collar offences, (2) for
anti-social offences, and (3) for exterm nating a person who
is a nenace to the society, that is, a ‘hardened nurderer’
Edwin H  Stherland defines a white-collar offence as ‘a
crime in relation to business’. (1)The validity of white-
collar crime as a crine has been a subject of severe
controversy in social studies. Now ‘white-collar crime’, as
commonl y under stood, neans a crine conmtted by a person of
respectability and of high social status in the course of
his occupational role. It takes in such fornms as restraint
of trade, mis-representation in advertising, infringement of
patents, unfair |abour practices, financial fraud, unethica

or illegal rebating and violation of” trusts. It may also
take the formof theft, sale andexport of entiques |like
scul ptures, any work of art of (historical value, illega

sal e of narcotics and al cohol, abortion, fraudul ent acci dent
report, income-tax frauds etc. An “anti-social offence’ nay
consi st of sale of spurious drugs, adulteration of articles
of food neant for human consunption,  auto thefts, ‘sharp
busi ness practices which do not conform to the nationa
wel | -being. Some of these offences nust wundoubtedly be
ruthlessly dealt wth. But wunfortunately our penal |aws do
not provide for a death sentence for either white collar
crimes or anti-social offences, although |I wish they did, at
| east for certain anti-social offences.

There will be general neasure of agreenent that sone of
the serious anti-social offences call for a death sentence
viz. acts of sabotage by a person who hijacks a plane and
the like and |large nunmber of persons die or are injured in
consequence, or disrupts lines of conmmunications, or holds
up a train and conmits arned robbery with rmurder inside the
train. He is a menace to the society and deserves a death
sentence, as his existence does not conformto the nationa
wel | -being. Like-wise, a person who indulges in theft or
illegal trade and export of art treasures such as inval uable
nonunents, paintings and scul ptures of historical inportance
and of priceless antiques of what remains of our nationa
heritage, or in adulteration of articles of food neant for
human consunption, or in manufacturing and selling of
spurious drugs, or engages in illegal sale in narcotics or
al cohol, which are injurious to the very Ilife of the
comunity, also deserves a death sentence, as in nany other
countries, or at any rate a sentence of inprisonnent for
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life. The sane applies to economc offences which nmay

di srupt the economc life of the conmunity as a whole, like

smuggl i ng of gold and other contraband
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goods, which <call for a very deterrent punishment. This is
necessary to protect the basic econom c order of the nation
But these are all matters for the Parlianent to decide.

It may be stated that the State of Wst Bengal has
taken a step forward in that direction. The Prevention of
Adul teration of Food, Drugs and Cosnetics Act, 1973 (\West
Bengal Act 42 of 1973 nmkes the offence of sale of spurious
drugs, adulteration of articles of food neant for human
consunption etc., punishable with inprisonnent for l|ife.

As regards ‘hardened’ murderers, | amafraid, there are
fewto be found. Many nurders unfortunately go undetected,
and many a brutal nurderer has to be acquitted for want of
| egal evidence bringing his guilt beyond all reasonable
doubt. Nevertheless, when the guilt is proved, the Court
shoul d' | eave -aside all humanitarian considerations, if, the
extreme penalty is called for. A ‘'professional’ nurderer
must, as —a matter of course, be sentenced to death because
he is a nmenace to the society. Whatever synpathy the Court
can have should be reserved for the victins of the crinme
rather than for the perpetrators. In such cases, the |aw
must take its course

I do not intend to enter upon any philosophica
dialectics as to the ‘utility’ of the death sentence or
enter into the controversy whether it is ‘‘unnecessary’,
‘“brutal’ or ‘dehumanizing’, but - I-would, for my part, like
to say, that I am of the opinion-with much deference for the
great authority of those who think otherwise-that the weight
of evidence and reason is in favour of the retention of the
deat h penal ty.

| am afraid, if the Courts were to be guided by the
classification nade by the mjority the death sentence for
an of fence of nurder punishable under s. 302, for al
practical purposes would be virtually non-existent.

| feel that it is not necessary for the purposes of
these appeals to refer to the Indian Penal Code (Arendrent)
Bill, 1976, which by s. 125 introduces a news. 302 in the
I ndi an Panel Code, 1860. The re-drafted section seeks to
bring about a change in the law. It abolishes the liability
to suffer the death sentence on conviction of nmurder and
substitutes the sentence of inprisonnment for |ife by sub-s.
(1) except in cases of certain first degree nmurders falling
within sub-s. (2) thereof. The cases in which the death
sentence is to be retained are those where, in the view of
the CGovernment, nurder is nost dangerous to the preservation
of law and order, and where the death sentence is likely to

be a particularly effective deterrent, viz., pre-planned
murders involving extrene brutality and nurders <involving
exceptional depravity. The Bill is not before the Court. It
is, therefore, not proper to deal with it.
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It is, however, necessary to enphasise that if there
has to be a lawreform at all, sone regard nust be had to
the plight of the victimor his or her famly by making
provision for paynent of conpensation. Wiile it is comonly
accepted that those convicted of violations of the crimna
law must "pay their debt to society", little enphasis is
pl aced upon requiring offenders to "pay their debt" to their
victins. These again are matters for the Parlianent to
provi de.

Froma Ilife tine of experience, Sir John Beaunont,
speaking wth unrivalled authority, told t he Roya
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Conmi ssion on Capital Punishnment(1l) that the alternative
sentence under s. 302 of the |Indian Penal Code 1860 had
"worked well" in India, and that he had never hinself felt
that the responsibility of choosi ng between the sentence of
death and a |esser punishment was unfair or excessive, nor
had he ever heard any Judge in India express such a feeling.
He expressed the opinion that there was "no class of
of fences in which the degree of noral culpability differs
nore than in case of nurder”. It is wholly illogical to
require a Judge to pass the sane sentence in every case. In
his view, the proper solution lies in giving to the Judge
the sanme discretion that he had in regard to other offences.
A large body of judicial opinion still shares the sane view

If Parliament thought it right to give to the Judges
di scretion as to the sentence, | do not think they would or
ought to shrink from the onerous responsibility. | feel it
woul d not be appropriate for this Court to curtail the anbit
of their “discretion by judicial process. W cannot but be
oblivious that a sentence of a wong type, that is, to
substitute a sentence of inprisonnent for |ife where the
death sentence is called for, causes grave niscarriage of
justice. A sentence or pattern of sentences which fails to
take due account of the gravity of the offence can seriously
underm ne respect for |aw

Turning to the appeals before us, | cannot say that the
award of death sentence in any of these cases was not
appropriate or wuncalled for. |In thethree cases before us,

there were "special reasons" wthinthe neaning of s. 354,
sub-s. (3) of the Code of Crimnal Procedure, 1973 for the
passing of the death sentence in each and therefore, the
Hi gh Courts were justified in-confirmng the death sentences
passed, under 368(a) of the Code. In the circunstances, any
interference with the sentence of death, in ny view, would
be wholly unwarranted in each of these cases.
165

In Rajendra Prasad’ s case, the Allabhabad H gh Court in
confirming the death sentence observes that the accused
Rajendra is a ‘desperate character’, who after having been
convi cted under s. 302 and wundergone a sentence of

i mprisonnent for I|ife was rel eased only a few days prior to
the occurrence, on Cctober 2, 1972, that is, on the occasion
of Gandhi Jayanti, conmitted the brutal —rmurder of the

deceased Mansukh by striking himw th a knife.

On the date of occurrence, that is, on GCctober 25,
1972, at about 11 a.m the accused along w thhis brother
Pooran rushed towards Sri  Kishan, brother of Ranbharosay,
armed with a knife but Sri Kishan ran to safety and was not
hurt. Later in the evening at about 5.30 p.m, the sanme day,
whi | e Ranbharosay and the deceased Mansukh were standing in
the lane in front of Ranbharosay’s house, the accused
suddenly appeared and dealt several blows with the knife on
vital parts of the body of Ranbharosay but Ranbharosay
rel eased hinmself fromhis grip and ran inside his house and
bolted the door. The accused chased himall the way with the
bl ood-stai ned knife and knocked at the door asking himto
open it. Meanwhile, the deceased Mansukh cane and tried to
entreat the accused not to assault Ranbharosay. Thereupon
the accused struck deceased Mansukh, who tried to escape,
but the accused chased himover a distance of 200 to 250
feet and inflicted repeated knife blows on the deceased
resulting in his death. The deceased was done to death by
the accused nerely because he tried to prevent him from
assaul ti ng Ranbhar osay.

Not only there are no mitigating circunmstances but this
was a pre-planned, col d-blooded nurder. Wile Rajendra was
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injail, his famly nenbers used to wield out a threat that
the nmenbers of the fam |y of Ranbharosay woul d be dealt with
after Rajendra is released fromjail

The case of this accused is destructive of the theory
of reformation. The ‘therapeutic touch’ which it is said is
the best way of preventing repetition of the offence has
been of no avail. Punishnent nust be designed so as to
deter, as far as possible, from commission of simlar
of fences. It should al so serve as a warning to other nmenbers
of society. |In both respects, the experinent of reformation
has mserably failed. | am quite sure that wth the
conmut ati on of his death sentence, the accused will conmt a
few nore nmurders and he would again becone a nenace to the
conmuni ty.

I n Kunj ukunj u Janardhanan’s case, the Kerala H gh Court
while confirming the death sentence of the accused observes

that he acted, with extrenme depravity. Infatuated by the
charmof a village girl, Sm
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Sant hamma, then aged about 21 years, the accused Kunjukunju
Janar dhanan, aged 28 years, conmitted the brutal murder of
his innocent w fe, Snt. Chandramathi, aged 26 years and his
two mnor sons, Sunil ‘aged 7 and Manoj aged 5 at the dead of
ni ght while they were sl eep by repeatedly striking themwth

a sharp-edged deadly weapon. It redounds to the credit of
Smt. Santhamma, P.W 2, the village girl, with whom the
accused was on ternms of illicit intimcy, that she used to
entreat him in her 'letters not to court her as it would
destroy the happiness of his famly. It was then that the
accused wote the letter, Ext. P-2, that . he would

extermnate his wfe and children once for all so that he
may |ive happily with her.

| fail to understand what is neant by the ‘‘eterna
triangle’ as a mtigating circunstance. The accused, who
acted as a nonster, did not _even spare his two innocent
m nor children in order to get rid of his wife and issues
through her. |If the death sentence was not to be awarded in
a case like this | do not see the type of offence which
calls for a death sentence

In Sheo Shankar Dubey’s case, the All ahabad Hi gh Court
has found the accused Sheo Shankar gquilty of triple nurder
and rightly confirmed the sentence of death passed on him
The accused Sheo Shankar nurdered his uncle Narottam Dubey,
and his two sons Chandra Bhushan and Chandra Shekher

On the date of occurrence, i.e., on June 15, 1976 after
there was a partition of the joint famly l'ands between the
deceased Narottam and Purushottam father of the accused
Sheo Shankar, there was a dispute regarding  division of
three bataulis. The three bataulis could not be equally
di vi ded because they were of different sizes. The accused
insisted that they should be broken and then partitioned.
Sm. Vidyawati w dow of Narottam in fact, in trying to
pacify her brother-in-law Purushottam brought out one
batauli and the remaining two were taken out by Chandra
Shekhar. It all happened over the act of Chandra Shekher in
flinging the two bataulis on the ground which collided
maki ng a sound showing his resentnment. The expression of
resentment inplicit in the gesture of Chandra Shekhar
infuriated the accused Sheo Shankar to such an extent that
he conmitted the three murders in a row. These were nothing
but first-degree nurders.

The weapon used by the accused in commtting the crineg,
the manner in which the operation was carried out, and the
determination with which the accused acted, as well as the
nunber of injuries inflicted on the wunfortunate victins,
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give a clear picture of the cruelty and brutality
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with which the accused nmurdered his uncle and his two sons.

He first inflicted a knife blow on his uncle Narottam Dubey
who tried to run away and as he turned, the accused dealt
hi m another knife blow resulting in his death on the spot.

Narottam Dubey, it appears, attenpted his best to escape.

Even after he had sustained bleeding injuries at the hands
of the accused, he nmde an effort to run away but he was
chased by the accused and the accused finished the victim
with grimdetermnation. H s cousin Chandra Bhushan tried to
intercept with a viewto protect the Ilife of his aged father
but he was even not spared by the accused who struck a fata

bl ow on the chest. The second cousin, Chandra Shekher, who
noved forward to save his brother was chased by the accused
who al so finished him of by a stroke of the blade of knife
he wi el ded.

It was no doubt ~a trifling incident over the division
of three betaulis resulting in the triple nmurder. It is said
that the murders were not ‘pre-neditated’ but conmitted in
the heat —of passion over-a ‘family feud . But that hardly
furnishes a justification for the extrene brutality wth
whi ch the accused acted.

There is no inexorable rule that " either the extrene
youth of the accused or the fact that he acted in a heat of
passi on nust always irrespective of the enormty of the
of fence or otherwise be treated as a sufficient ground for
awardi ng the |esser punishment. The Court has to take into
consideration all the circunstances which do not nerit the
extreme penalty. | find that inthe facts and circunstances
of this particular case, these factors cannot outwei gh ot her
consi derations. Three precious lives have been |ost by the
dastardly act of the accused. A family has been wi ped off.

The death sentence was clearly called for in this case-
firstly, as a threat or - warning to deter potentia
murderers, and secondly, as the  guarantee against the
brutalisation of human nature. The grimdeterm nation of the
accused to bring the entire operation to the end desired by
himis also reflected in the manner of his repelling the
interception of Chandra Bhushan who went to the rescue of
his father and Chandra Shekher who tried to rescue his
br ot her Chandra Bhushan, the unfortunate victins of the
nmurderous assault. Al these facts and circunstances, to ny
m nd, constitute ‘special reasons’ why the accused shoul d be
sentenced to death.

In retrospect, | venture to say that in these appeals,
it cannot be asserted that the award of death sentence to
the appellants was ‘erroneous in principle’ . Nor can it be
said that the sentence of death passed on themwas arbitrary
or excessive or indicative of an inproper exercise of
di scretion. It is the duty of the Court to inpose-a proper
puni shient ,
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dependi ng upon the degree of crimnality and desirability to
i npose such punishnment as a neasure of social necessity, as
a neans of deterring other potential offenders. Failure to
i mpose a death sentence in such grave cases where it is a
crime against the society-particularly in cases of murders
conmitted with extreme brutality, wll bring to nought the
sentence of death provided by s. 302 of the Indian Pena
Code, 1860. To allow the appellants to escape with the
| esser punishnent after they had comm tted such intentional
col d- bl ooded, deliberate and brutal murders will deprive the
law of its effectiveness and result in travesty of justice.

| would, therefore, for these reasons dismiss the
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appeal s. The appellants are at liberty to apply for reprieve
for comutation of their sentence which is an executive act
of cl enency.
ORDER

In the light of the opinion of the majority the death
sentence in each of these appeals is commuted to a sentence
of inprisonnment for life.
P.B.R
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