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The Bi har Sugar -undertaki ngs [Acquisition] ‘Act, 1976 [Bi har Act Xl of
1977] [hereinafter referred to as '"the Act’'] was passed by the State Legislature
and received the assent of the President on June 4, 1977 and was published in
the Gazette on June 30, 1977. The Act was to provide for acquisition and
transfer of certain sugar undertakings in the State of Bihar and for matters
connected therewith or incidental thereto. Under Section 3 of the Act, the
undertakings listed in the Schedule stood transferred to and vested in the
CGovernment of Bihar or a Corporation with all the assets, liabilities, rights, titles,
i nterest and obligation including any nortgage, charge of other encunbrance or
lien trust of simlar obligations attaching to the undertaking. Under Section 2(h)
of the Act ’'schedul e undertaking’ is defined to mean an undertaking engaged in
the manuf acture or production of sugar by neans of vacuum pans and with the
aid of nechanical power in a factory specified in the schedul e and conpri ses of
several items as set out therein.

The undertaki ngs nentioned in the Schedul e are eight in nunber. - Under
Section 17 of the Act, the State Covernnent was authorised to add other sugar
undertakings to be included in the Schedul e by notification

On 29.10.1978, a notification was issued under Section 17 of the Act to
i nclude 16 nore sugar undertakings including the three sugar mlls of the
petitioners in the Schedule to the Act.

Several wit petitions were filed in the Calcutta H gh Court challenging the
notification issued under Section 17 of the Act which included the petitioners’
sugar mlls thereunder. Interimstay was granted restraini ng possession being
taken over on 31.10.1978. On 12.7.1979, the wit petitions were heard together
and were allowed and the Act as well as the notification under Section 17 of the
Act were declared ultra vires and the take-overs were quashed. On 28.10. 1979,
the State Governnent preferred appeals to the Division Bench of the H gh Court.
In the pending appeals, the Petitioners sought |eave to withdraw their wit petition
C.R No. 784 of 1978 and the Division Bench dismssed the wit petition as
wi t hdrawn and set aside the judgnent under appeal so far as the petitioners
therein were concerned. On 5.7.1983, the distillery at Hathua was sold by the
petitioners to United Distilleries (P) Ltd. The petitioners, on 21.9.1984, requested
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the respondents to take over possession of the three sugar mlls. Thereafter a
notification was issued by the State Government on 29.9.1984 purporting to

wi thdraw the notification dated 29.10.1978 to the extent it related to the three
sugar mlls of the petitioners stating that this notification was issued pursuant to
the order of the Division Bench of the H gh Court dated 18.9.1984. Wit petitions
were filed in the Calcutta H gh Court challenging the notification dated 29.9.1984
proposing to withdraw the acquisition. The H gh Court granted stay of the
operation. Wrkers of the petitioners also filed wit petition in the Patna Hi gh
Court challenging the notification dated 29.9.1984. Subsequently this Court
transferred the wit petitions fromthe Calcutta and the Patna H gh Courts to this
Court by an order made on 11.2.1985.

In the nmeanwhil e, ‘an Ordi nance was issued by the Bi har Governnent so
as to acquire the sugar mills of the petitioners. Wit petition was filed before this
Court challenging the Ordi nance. Now, the O'dinance is replaced by Act 12 of
1985 and that the Act is also under chall enge before us.

On behalf of the petitioners, five major contentions have been urged

1. That t he i npugned enactnent i s beyond the | egislative conpetence of the
State of Bihar since the industries covered by the enactnent fall under Entry

52 of List | to the Seventh Schedule to the Constitution

2. That the decision in Ishwari Khetan Sugar MIls (P) Ltd. & Os. vs. State of
UP. & Os., 1980 (4) SCC 136, stands overruled by the decision in

Synthetics & Chemicals Ltd. & Os. vs. State of UP. & Os., 1990 (1) SCC

109;

3. I ncl usi on of al cohol industries-in the list of scheduled industries in the

I ndustries [Devel opnent and Regul ation] Act, 1951 detracts |egislative power

of the States to acquire distilleries;

4. Entry 42 of List Ill to the Seventh Schedule to the Constitution provides for
acqui sition of property and does not deal w th take-over of industries under
Entry 24 of List Il to the Seventh Schedule to the Constitution, which are

subj ect the provision of Entry 57 of List I"to the Seventh Schedule to the
Constitution;
5. The Act has failed and, therefore, nust be declared to be invalid.

Bef ore we enbark upon the consideration of the various contentions

urged before us, it is necessary for us to refer to the decision of this Court in

R C. Cooper vs. Union of India, 1970 (3) SCR 530. In that decision the scope of

Entry 42 of List Ill to the Seventh Schedule to the Constitution has been

considered in detail. After tracing the history of the different entries in Lists | and
Il inrelation to acquisition of property, this is what this Court stated:

"Before the Constitution (Seventh Amendnent) Act, Entry 33 List |
i nvested the Parliament with power to enact |laws with respect to
acqui sition or requisitioning for the purpose of the Union, and Entry 36

List Il conferred upon the State Legislature the power to legislate with
respect to acquisition or requisitioning for the remaining purposes. Those
entries are now del eted, and a single Entry 42 List 11| invests the

Parliament and the State Legislatures with power to |egislate with respect
to "acquisition and requisitioning" of property. By Entry 42 in the
Concurrent List power was conferred upon the Parlianment and the State
Legislatures to legislate with respect to "Principles on which
conpensation for property acquired or requisitioned for the purpose of the
Union or for any other public purpose is to be determined, and the formin
whi ch such conpensation is to be given'. Power to |legislate for

acqui sition of property is exercisable only under Entry 42 List Ill, and not
as an incident of the power to legislate in respect of a specific head of
legislation in any of the three lists: Rajahnmundry Electric Supply
Corporation Ltd. v. The State of Andhra, 1954 SCR 779 at p.785.

[ p.567] [underlining by us]

This decision clearly enunciates that the power to acquire property is a
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separate, distinct and i ndependent power and is not an incident of the power to
| egi sl ate under other entries. Therefore, such power could be exercised by the
State and is not covered by either Entry 7 or Entry 52 of List I.

Shri Ranjit Kumar submitted that the decision in R C Cooper’s case stands

on a different footing as at the relevant tinme, when in that case Bank

Nati onal i sation was chall enged Article 31 was available and in the present cases,
it does not exist. There are no conpeting entries in List | of the Seventh
Schedul e to the Constitution because the Bank Nationalisation was done by the
Central Government itself.

None of these contentions have a bearing upon the aspect we are
considering. In R C Cooper, this Court considered the scope of Entry 42 of List

1l to the Seventh Schedul e to the Constitution, which did not depend upon the
exi stence of Article 31 of the Constitution or the nanner or the extent to which
undert aki ngs were taken over. ' Independent of these aspects the anbit and
width of Entry 42 of List Ill has been explained by this Court which was reiterated
by this Court in'Ishwari Khetan's case.

Fol | owi ng decision in R C. Cooper’s case, in Ishwari Khetan's case this
Court stated as follows:

"There is thus a long line of decisions which clearly establishes the
proposition that power to |egislate for acquisition of property is an

i ndependent and separate power and is exercisable only under Entry 42,

List Ill and not as an incident of the power to legislate in respect of a
specific head of legislation in any of the three lists. This power of the
State legislature to'legislate for acquisition of property remains intact and
untranmel | ed except to the extent where on assunption of control of an
industry by a declaration as envisaged in Entry 52, List I, a further power
of acquisition is taken over by a specific |egislation."[p.154]

Though there are two judgnents rendered, both the judgnments are agreed that

the matter could be disposed of on-the ground that the |egislation falls under

Entry 42 of List Ill and cannot be related to Entry 7 or Entry 52 of List |I. Wen
the i npugned enactnment truly falls within Entry 42 of List IIl "acquisition and
requi sitioning of property" there is a reluctance on our part to enter upon an

exam nation of the mutually conpeting clains of Entry 7 or Entry 52 of List | and
Entry 24 of List Il. Entries which deal with "industries" and "acquisition" are
entirely different subject-matters.  Therefore, we do not think it is any |onger open
to the learned counsel for the petitioners to contend that inpugned acquisition of
sugar undertakings is beyond the conpetence of the State Legislature.

The argurment advanced on behal f of the petitioners that the decision in
Synthetics & Chemicals Ltd.’s case overrules the decision in |Ishwari Khetan's
case is plainly untenable. 1In Synthetics & Chemicals Ltd.’s case, this Court was
concerned with the question of |evy of excise duty on alcohol not fit for human
consunption and three questions have been posed by this Court for
consi deration and they are as under:

(1) whet her the power to levy excise duty in case of industrial alcoho
was with the State legislature or the Central Legislature?

(ii) what is the scope and anmbit of Entry 8 of List Il _of the Seventh
Schedul e of the Constitution?

(iii) whet her, the State Governnment has exclusive right or privilege of
manuf acturing, selling, distributing, etc. of alcohols including

i ndustrial alcohol. 1In this connection, the extent, scope and anbit

of such right or privilege has also to be exam ned.

None of these questions cover the aspects raised before us. Therefore,
we hold that the decision in Synthetics & Chenicals Ltd.’s case does not overrule
inmpliedly or otherwi se the decision in Ishwari Khetan's case. The argunent that
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at any rate the take-over of distillery is bad cannot al so be sustained inasmch
as the concept of acquisition of an undertaking is an entirely different matter from
the control and regulation of the industries.

The argument that a sugar undertaking is a going concern and cannot
constitute property within the nmeaning of Entry 42 of List Ill is exploded by this
Court in R C. Cooper’s case in the follow ng words :

“Under that entry "property" can be conpulsorily acquired. In its norma
connotation "property" neans "highest right a nman can have to anyt hing,
bei ng that right which depend on another’s courtesy: it includes

owner ship, estates and interests in corporeal things, and also rights such

as trade-nmarks, copyrights, patents and even rights in personam capabl e

of transfer or transm ssion, such as debts; and signifies a beneficial right
to or a thing considered as having a noney val ue, especially with injured"

The expression "undertaking” in s.4 of Act 22 of 1969 clearly neans a

goi ng concern with-all its rights, liabilities and assets-as distinct fromthe
various rights and assets which conpose it. In Halsbury' s Laws of

Engl and, 3rd Edn., Vol 6, Art.75 at p.43, it is stated that "Al though various

i ngredi ents go to nake up an undertaking, the termdescribes not the

i ngredi ents but the conpl eted work from which the earnings arise."

Transfer of and vesting in the State Corporation of the entire
undert aki ng of a goi'ng concern is contenplated in many Indian Statutes:
e.g., Indian Electricity Act, 1910, ss.6, 7 & 7A; Air corporation Act, 1953,
$s.16 & 17; Inmperial Bank of India Act 1920, ss.3 & 4; State Bank of India
Act, 1955, s.6(2), (3) & (4); State Bank of India (Subsidiary Banks) Act,
1959; Banki ng Regulation Act, 1949, s.36 AE, and Cotton Textile
Conpani es Act, 1967, ss.4(1) & 5(1). Power to legislate for acquisition

of "property"” in Entry 42 List Il therefore includes the power to |egislate
for acquisition of an undertaking. But, says M. Palkhivala, liabilities of the
banks which are included in the connotation of the expression

"undert aki ng" cannot be treated as "property". It is however the assets,

ri ghts and obligations of a going concern which constitute the

undertaking; the obligations and liabilities of the business forman
integral part of the undertaking, and for conpul sory acquisition cannot be
di vorced fromthe assets, rights and privileges. The expression "property"
in Entry 42 List Ill has a wide connotation, and it includes not only
assets, but the organisation, liabilities and obligations of ‘a going concern
as a unit. A law may, therefore, be enacted for conpul sory acquisition of
an undertaking as defined in s.5 of Act 22 of 1969." [pp.567-568]

The | earned counsel for the petitioners adverted to the Sugar Undertaking

[ Taki ng over of Managenent] Act, 1978 [hereinafter referred to as 'the 1978 Act’]
whi ch was enacted by Parliament to provide for the take-over in public interest of
the managenment of certain sugar undertaki ngs and contended that the inmpugned
enactment is also for better managenment of sugar industries and, therefore, the
two enactnents overlap the sane field. He also submtted that in the guise of
acqui sition of undertaking what is really sought to be done by the State
Covernment is to take over the managenment of the sugar undertakings inthe

manner as sought to be done under the 1978 Act.

The 1978 Act was enacted to provide for tenporary taking over of the
managenent of certain sugar undertakings in certain situations for the purpose of
mainly to maintain the continuity of production of sugar for avoidi ng undue
hardship to cane producing farnmers and to best subserve the interests of al
sections of the people for a linmted period the nanagenment of every sugar
undert aki ng which fails or ceases to manufacture sugar or which fails to pay
promptly anounts due for the cane acquired for the purposes of the undertaking.
After the expiry of the period nentioned therein which at any rate shall not
exceed seven years fromthe date of vesting, the nanagenent of the undertaking
shal |l revert back to the original owners thereof. The Industries [Devel opment and
Regul ation] Act, 1951 al so contenplates certain provisions under Chapter I111-A
for direct nmanagement or control of industrial undertakings by the Centra
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Government, that is, in certain cases, the Central Government has al ways
exerci sed such powers of taking over of the managenment of the industria
undertakings for a tenporary period in certain situations.

The Statenent of Objects and Reasons set out in the inpugned Act are,

inter alia,

". It is proposed to nationalise these sick mlls and the distilleries in
the larger public interest and in the interest of the State econony and al so
in the interest of the cane growers and | abourers."

The Obj ects and Reasons of the Central Act are clearly to make provision

for taking over the managenent of the defaulting sugar undertakings for a
specified period. It is thus clear that the objects, purpose and provisions of the
two enactnments are entirely different. Further even when the State becones the
owner of the sugar undertaking, it is possible for the Central Governnment in
exercise of its power under the 1978 Act or under the Industries [Devel opnent

and Regul ation] Act to take over the managenent. Therefore, the two powers
exerci sed are different and distinct. But a conparison of the provisions of the
two enactnments wi-ll nmake it clear that it is not nmerely to take over the
managenent but-to take over the entire undertaking that the inpugned Act has

been brought into effect. It is not nmerely the managenent that is vested but the
entire undertaking that is vested in the Government. Further return of the
undertaking after a ‘certain period does not arise either. The contention
therefore, urged that the exercise of power under Entry 42 of List IIl to acquire
the undertaking is not for the avowed purpose of taking over of the entire
undert aki ng but the managenent is not tenable and, therefore, rejected. Nor is
the contention that the two enactnments, the 1978 Act and the inpugned Act
overlap is also not well founded.

The contention advanced now i s that the sugar undertaki ngs were taken

over by the Bi har Ordi nance 38 of 1985 replaced by Act XIl of 1985 as early as
21.10.1985. Now it is urged that none of the objectives of the said Act have been
achi eved; that the purposes for which the enactnent was nade having failed

i mpugned Act cannot be enforced, and that Act shoul d be declared to be invalid
and, in this context, reliance is placed on the decision of this Court in Ml pe

Vi shwanat h Acharya & Ors. vs. State of Maharashtra & Anr., 1998 (2) SCC 1.

Let us exanine the circunstances that have arisen in this case after the
Act cane into force. On the Odinance conminginto force, the validity of the same
was chal l enged and taking over of the distillery was stayed and in fact one of the
distilleries the possession of which had already been taken over was handed
back subject to certain conditions. The interimorder was in force throughout.
When the Government carries out an experinment for various purposes in the
conmercial or economic field, it has its own hazards particul arly when the courts
intercede, grant interimorders, the objectives of the Act cannot be achieved at
all. In this background it becomes hazardous to exam ne the contentions put
forth on behalf of the Petitioners whether if the Act had failed or not particularly
when it has not been put into full force. The situation dealt with in Ml pe
Vi shwanat h Acharya is altogether different. Wat was noticed therein is that
when the Act was enacted, though valid, with the passage of tinme sonme of the
provi sions thereof |like freezing of rent it became irrational and unjust and,
therefore, violated Article 14 of the Constitution. 1t is in those circunstances the
| aw was decl ared to be invalid and not otherwi se. Therefore, this contention also
does not appeal to us.

It was lastly contended by Shri Ranjit Kumar that the valuation of the
sugar undertaking on the basis of book value is not reasonable. The manner in
whi ch value of the properties should be taken either book val ue or any ot her
val ue cannot be exam ned by us because book value is one of the methods in
whi ch the val ues of undertakings are determined. There is no material placed
before the court to show as to what other nethod coul d be adopted which woul d
be nore reasonable or as to how the book val ue taken does not reflect the true
val ue of the undertakings. Therefore, it is difficult to conclude one way or the
other on the basis of this contention. Hence it is rejected.
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WP.[C] No.83 of 1986

This wit petitionis filed by United Distilleries {P} Ltd., which is stated to
have purchased a distillery with the bottling plant under an agreenent dated
Septenber 20, 1982. It is contended on behalf of the petitioners that petitioner
distillery is not covered by the Act for the follow ng reasons:

1. The object of the Act is to acquire only such distilleries as have been
operating till as late as the recent past, that is, the crushing season 1984-85
as ancillary units or sister concerns or subsidiary mlls of certain specified
sugar mlls;

2. The vesting under Section 3(1) of the Act is only of a sugar schedul e
undertaking if they were imediately before the appointed day in the

owner shi p, possessi on, power or control of the undert aking;

3. Various other provisions, for instance, Sections 6, 7, 1lst Schedule, 2nd
Schedul e ‘etc. do not even nention the petitioners nor provide for any
conpensation for it;

4. Section 4, which provides for consequences of vesting, applies only to
properties which, in the first place, get vested in the State in terns of Section
3, which have been till as late as i mediately before the appointed date, that

is, 16.12.1985 in the ownership, possession, power and control of the
undertaki ng. Hence that part of the section, nanely, sub-section 4(ii)(e) also
has applicability only to such an executory agreenent or promni se [as distinct
froman executed Agreement] of transfer or disposition of property which has

so far, that is, till as late asinmediately before the appointed day, i.e.,
16.12.1985 not resulted in the absolute, final and conplete transfer of the
property in favour of a third party. The said provision, it is submtted, has no
applicability to transfer or disposition of property which has been finally
conpl eted | ong before the appointed day, 16.12.1985. ' Thus the transfer of

the distillery by SKGin favour of the petitioners on 5.6.1983 is not affected by
Section 4(4)(ii)(e).

The ot her argunent advanced on behalf of the petitioners is that in the

event this argunent is not accepted, acquisition of property by the State on any
ground pertaining to a period anterior to the date 29.9.1984 is per se arbitrary
and violative of Article 14 of the Constitution because on that date the State had
itself withdrawn the initial acquisition of the said sugar mlls under the 1976 Act
thereby accepting that all transfers prior to 29.9.1984 were unobjectionable and
valid; that by Section 2(h)(i) of the 1976 Act, even a distillery owned and
controlled by a wholly independent and separate person is also roped in; that
further the Act does not nmake any provision to exclude the bona fide purchaser

for value and such inclusion treats unequal s as equal s and does not provi de any
machi nery for identifying such bona fide purchasers for val ue but 'on the other
hand, Section 4(4)(ii)(e) declares that all transfers after 29.10.1978 shall be
invalid; that the 'adjacent’ location of the distillery in the factory premses of the
sugar undertaking is nmerely an accidental circunstance and that does not

indicate that the distillery has any connection or is a related distillery and a
related distillery need not necessarily be adjacently |ocated and that aspect is
irrelevant for any consideration of finding out whether the distillery has any
connection with the sugar undertakings or not; that the application of Section
4(4)(ii)(e) retrospectively from 29.10.1978 to the transfer of property, nanely,
distillery without conpensation renders the Act wholly arbitrary, unreasonabl e,
confiscatory and violative of Articles 14, 19(1)(g) and also Articles 19(1)(f) read
with Article 31 [as they stood before the Constitution Forty Fourth Amendnent] or
alternatively, Article 300A for the reason that at the time when the transfer in
favour of the petitioners was made i.e. on 5.6.1983; that in the earlier Act, the
distillery was not sought to be acquired nor was there any restriction on the
transfer of distillery at any tine; that it is at that distillery which had been
transferred and the Government coul d not take action by bringing any

retrospective provision to affect the interests of Petitioners.
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Shri Rakesh Dwi vedi, |earned senior counsel appearing for the State of

Bi har, drew our attention to the background in which this enactnent has been
brought into force. He pointed out the various circunstances set forth in the
counter affidavit which led to the enactnment and which are also available in the
short cause title of the enactnent to take over the sugar undertaki ngs and t hat
enact ment havi ng been struck down by the Calcutta Hi gh Court and thereafter

when the appeal was pending, the wit petitions having been wi thdrawn the

whol e obj ect of the Act stood misfired. |In the nmeanwhile, several actions had
been taken by several persons to transfer or sell the distilleries which were
maki ng profits and part of the sugar undertakings. In that background, the

enact ment was made considering the history of this |legislation, certain provisions
of the Act have come into force fromas early as 29.10.1978. He further

submitted that the | ease deed itself indicated that the distillery is in existence in
the common prem ses along with the sugar undertaki ngs. The Agreenent to sel

al so contenpl ates acquisition of the property. ddause (h) of the Indenture

contenpl ated the nationalisation of the sugar mll as a consequence of which the
distillery also being taken over. Therefore, it cannot be stated that it is not within
the contenpl ati on of the parties at all. Shri Dwi vedi further submtted that though
Section 4(4)(ii)(e) retrospectively cones into force from 29.10.1978 i nasnmuch as

the sale infavour of the Petitioners having been nade only on June 5, 1983, it is
not necessary to exam ne the retrospective nature of the provisions of the Act
anterior to that date.

El aborating his first contention, Shri Gupta for the petitioner submtted that

in the Bihar Act Xl Il of 1977 "schedul ed undertaki ng" neans an undert aki ng

engaged in the manufacture or production of sugar by means of vacuum pans

and with the aid of nechanical power in-a factory specified in the schedul e and
conprises of several conponents but does not include a 'distillery’. It is only in
the i npugned Act 'distillery is subsequently included by an inclusive definition
whi ch reads as follows :-

"Section 2(h) : ’'Scheduled undertaking’ means an undertaki ng engaged in

the manufacture or productionof sugar by neans of wvacuum pans and with

the aid of nechanical power in a factory specified.in the First Schedul e and

i ncl udes : -

(i) Distillery Paper unit and all 1ands, buildings, works, plants,
machi nery, equi pments, instruments, stores, vehicles, Railway

siding in or adjacent to the mll;

X X X X'

(rest is not relevant for our purpose)

He firstly contended that on the date of the Act coming into force the
distillery was no longer in the ownership, possession, power and control of the
sugar undertaking on 16.12.1985 when the Act canme into force and it is only
assets of the schedul ed undertaki ng which are part thereof that stood taken over
or vested in the Governnent; that the Statenment of (bjects and Reasons and
the Preanbl e indicate that the object of the Act was to acquire only such
distilleries as had been operating till as late as the crushing season 1984-85 and
ancillary units or sister concerns or subsidiary mlls of certain specified sugar
mlls and various other provisions do not even advert to a person of the nature of
the petitioner by not providing for any conpensation and, therefore, the distillery
in question falls conpletely outside the scope of the inpugned Act. In this
cont ext, he placed strong reliance upon the decisions in Brett vs. Brett,
1824-34 All EER 776; Hawkins vs. Gathercole, 1855 (43) ER 1125; Utka
Contractors vs. State of Orissa, 1987 (3) SCC 279; Grdhari Lal vs. Balbir
Nat h, 1986 (2) SCC 237, and Reserve Bank of India vs. Peerless, 1987 (1)

SCC 424. He al so submitted that Section 4 as a whole is a provision for

enunerating certain consequences of vesting and applies only to properties

which in the first place get vested in the State in ternms of Section 3, that is,
properties which have been till as late as inmediately before the appointed day
(16.12.1985) in the ownership, possession, power and control of the undertaking;

that hence a part of Section 4(4)(ii)(e) has also applicability only to such an
executory agreenent or promi se as distinct froman executed agreenent of

transfer or disposition of property which has so far, that is, till as late as

i medi ately before the appointed day (16.12.1985) not resulted in the absol ute,

final and conplete transfer of the property in favour of a third party; that it has no
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applicability to a transfer or disposition of property which has been finally

conpl eted | ong before the appointed day (16.12.1985); that thus the transfer of

the distillery in question in favour of the petitioner on 5.6.1983 is not affected by
the said provision.

The i nmpugned Act seeks to take over the sugar undertakings including a
"distillery operated in such undertaking. Wat is urged before us cones in the
teeth of Section 4(4)(ii)(e) and if we correctly understand the scope of this
provi sion, the argunents advanced on behalf of the parties can be truly
appreci ated and, for that purpose, it is necessary to set out that provision in ful
which is as follows :-

"Section 4. Certain consequences of vesting.-
(4) (ii) For renoval of doubts, it is hereby declared that, save as
ot herwi se expressly provided in this section or in any other section of this
Act . -
(e) Not wi t hst andi-ng any provision in any other law, all the
transfer, disposition of properties noveable or i moveable
either in part or in whole made after 29th Cctober, 1978 of
the schedul ed undertaking shall be invalid and stand
annul | ed. The Col |l ector shall take possession of such
properties with the properties of the undertaking."

Section 4 falls into different parts. The first part is covered by an non-
obstante clause by which the properties along with encunbrances and to what
extent vest in the State and clause (4)(i) covers such a situation. But clause 4(ii)
opens with a clause "for renoval of doubts, it is hereby declared that, save as
ot herwi se expressly provided in this Section or in any other section of this Act.
and thereafter clause 4(ii)(e) is set out. The opening cl ause "renoval of doubts”
does not fit in the non-obstante clause with which Section 4(4)(ii)(e) opens.
I ndeed, the object of Section 4(4)(ii)(e) is evident fromthe very | anguage
enpl oyed in that provision which indicates that irrespective of any provision in
any other law transfer, disposition of properties noveable or i mmoveabl e either
in part or in whole made after 29th Cctober, 1978 of the schedul ed undert aki ng
shall be invalid and stand annulled and the Collector shall take possession of
such properties with the properties of the undertaki ng. In correctly reading the
enactment as a whole what we have 'to do is to treat 'this provision as an
i ndependent provision which provides for consequences to which we have
adverted to, that is, nullification of all alienations effected after 29th Cctober, 1978
of the properties and taking over of the sane. That is, because under the prior
enactnment a notification has been issued on 29.10.1978 to take over the sugar
mlls under Section 17 of the Act then in force. Therefore, there is definitely a
cloud in relation to properties belonging to the sugar undertaki ng which were
sought to be taken over. Not only that day is rel evant for the purpose of taking
over but also if the objectives of the Act have to be achieved situations will have
to be taken note of which have arisen prior to the date of the enactnent and,
therefore, it becomes absolutely necessary to make proper provisions to cover

such situations. If the said transaction stood nullified the fact that the properties
stood transferred to the petitioner on 5.6.1983 will not be of any consequence
and that property will have to be treated as the property of the sugar undertaking

bei ng taken over under the inpugned Act. Therefore,  the exercise suggested by
the | earned counsel as to the restricted construction that has to be placed on the

expression ’'distillery’ in Section 3(1) or Section 4 cannot be accepted. The
decisions referred to by the | earned counsel cannot be of any assistance on the
construction nmade by us on the provisions of the Act. [|f on the date of com ng

into force of the Act, the transactions entered into after 29th Cctober, 1978 stood
annul l ed in respect of the properties that are being taken over, the said

properties must be held as still the properties of the sugar undertaking. Thus if

the true effect of Section 4(4)(ii)(e) is borne in mnd, the distillery of the petitioner
must be deemed to be in the ownership, possession, power and control of the

undert aki ng on the appointed day. Hence, we reject the first contention of the

| earned counsel that the Act has no applicability to the distillery of the petitioner

The contention on behalf of the petitioner that there is no reference to the
petitioner nor any conpensation is provided under Sections 6 and 7 and First
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and Second Schedules to the Act is not correct. There was no need to nention
the petitioner’s nane in any one of these provisions. Indeed, in C B Gautanms
case it was held that where the agreenent for sale itself provided that the
property was intended to be sold free fromall encunbrances or |easehold rights,
and the property vested in the Central Government free fromall encunbrances,
the hol ders of encunbrances and | easehold interests would have to obtain their
conpensation fromthe anmount awarded by Governnent as purchase price to the
owner of the property. The provision of the inmpugned enactnent in so far as
conpensation is concerned is Section 7 of the Act. The said Section does not

say to whomthe anpunt is to be paid and such amount will have to be given to
all those persons who are interested in the property after neeting prior clains as
indicated in the said provision. Therefore, we do not think that we can proceed

on the basis that no provision for conpensation is nade to attract the wath of
Article 31 of the Constitution.

The next contention put forth by the | earned counsel for the petitioner is
that the acquisition of the petitioner’s properties by the State anterior to 29th
Sept enber, 1984 is per se arbitrary because on that day the State had itself
wi thdrawn the initial acquisition of the said sugar mlls under the 1976 Act
thereby accepting that all transfers prior to 29.9.1984 were unobjectionabl e and
valid. This contention plainly has no force. Law can be nade not only
prospectively but also retrospectively. The State had enacted earlier Act 13 of
1977 which was declared to beinvalid and thereafter in appeal the said decision
had been chal | enged and subsequently the Notification dated 29.10.1978 under
Section 17 of that Act had been issued which stood w thdrawn subsequently and
whi ch was al so the /subject matter of challenge. In that background, it cannot
be said that by reason of wi thdrawal of the acquisition of the said sugar nmlls
woul d result in acceptance of the transfers prior to 29.9.1984. Therefore, this
argument of the | earned counsel is untenable and is rejected.

Rel yi ng upon the decision of this Court in C. B. Gautamvs. Union of India
& Ors., 1993 (1) SCC 78, Shri Gupta contended that the distillery belongs to a
whol |y i ndependent and separate person who is a bona fide purchaser of val ue
and no provision is nade to identify such purchasers but declares under Section
4(4)(ii)(e) that all transfers after 29.10.1978 to be invalid; that while interpreting a
simlar provision arising under the |Incone Tax Act under Section 269- UE under
whi ch the properties would vest in the Governnent free fromall encunbrances
and considering the schenme of the provision of the I'ncone Tax Act, this Court in
C.B. Gautanis case stated that an order made for conpul sory purchase under
Section 269-UD has the effect of vesting the property in the Central Governnent
free fromall encunbrances or |easehold rights the value of which nmight not be
reflected in the apparent consideration nentioned-in the agreenent for sale; that
such encunbrance hol ders and hol ders of [easehold rights m ght not have
anything to do with the attenpt at tax evasion which was intended to be plugged
and the Governnment would be liable to pay as conpensation to the owner of the
property an anount equal to the anmpbunt of apparent consideration; that the
| easehol d rights woul d get destroyed and woul d be handed over to the
appropriate authority; that simlar would be the position in a nortgage; that the
apparent consideration even if it is equivalent to the fair market value would be
i ndi cative of the narket value of the property subject to such encunbrances and
in such a case the properties would be conpul sorily purchased and anount to
be paid for the purchase would be only equal to the apparent consideration and
this apparent consideration would not take into account the value of the
encunbrances on the property |ike nortgages and so on or the leasehold rights.
This Court in that background held that the provisions of Section 269-UE insofar
as it provides that the property in respect of which an order under sub-section (1)
of Section 269-UD is passed shall vest in the Central Governnment free of al
encunbrances cannot be valid i nasnmuch such provision has no rational nexus
with the object of the legislation which is avoiding evasion of tax and therefore,
was read down so as to make theminapplicable to bona fide encunbrances
hol ders in possession. Further, this Court also noticed a distinction between
acqui sition of property by pre-enptive purchase and acquisition of property.
Adverting to the decision in Ranbhai Manja Nayak vs. Union of India, 1983
(142) ITR 211 (Quj. HO, (affirmed by this Court in Ranbhai Manj anath Nayak
vs. Union of India, 1992 (4) SCC 742) this Court in Gautanmi s case held that
there was a simlar provision that the property in question vest in the Centra




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

11

Government free fromall encunbrances under provision of Section 269-1(4) of

the I ncone Tax Act. In the said decision, the Gujarat High Court held that it is
only after all interests - proprietary as well as possessory - are extinguished by
the acquisition of the property that the property vests absolutely in the Centra
CGovernment. This view was distinguished by this Court by stating that in that

case the Court was concerned with conpul sory acquisition under Chapter XX-A

of the Income Tax Act and such a situation cannot be conpared with the case

before the Court which is one of conpul sory pre-enptive purchase nade by the

Central CGovernnment in which anmount to be paid is only apparent consideration

whi ch does not take into account the value of encunbrances. The present case

is clearly one for acquisition of property as denonstrated in the earlier part of this
judgrment and not by way of any pre-enptive purchase of the type with which

this Court was concerned in C B. Gautam s case. The decision of this Court in

Har shad Shantilal Mehta ~'vs. Custodian & Ors., 1998 (5) SCC 1, nerely

follows the decision in'C B. Gautam s case and does not |ay down any new

principle. W think,” thereis no justification whatsoever for the petitioner to
contend that the provision contained in Section 4(4)(ii)(e) is in any way invalid on
the basis of these two deci sions.

The | earned counsel contended that only a distillery connected or related

to the sugar undertaking can be acquired and it cannot be presuned so by

reason of its proximty to the |ocation of the sugar undertaking. This argunent
does not assume any significance in the view we have taken. There cannot be

serious dispute that the distillery and sugar undertaking are inter-connected in
several ways, particularly by supply of nolasses manufactured by the latter. By
virtue of Section 4(4)(ii)(e), ownership, possession, power or control continues to
be with sugar undertaking and, in addition, its location is an additional factor to
ascertain whether it is a related industry or not. Thus, we find no substance in
the contention that the distillery cannot form subject matter of acquisition

It is next contended that the application of Section 4(4)(ii)(e)
retrospectively from 29.10.1978 to the transfer of distillery wi thout conmpensation
renders the whole Act arbitrary, unreasonable, confiscatory and violative of
Articles 14, 19(1)(g), 19(1)(f) and Article 31 or alternatively Article 300A for the
reason that at the tinme when the transfer was made, that is, 5.6.1983. In this
context, strong reliance has been placed on the decision of this Court in
Chairman, Railway Board & Os. VS. C.R Rangadhammiah & O's., 1997
(6) SCC 623; State of AP. & Os. vs. Mdowell & Co. & Os., 1996 (3) SCC
709, and State of CGujarat & Anr. vs. Raman Lal Keshav Lal Soni & Os.,

1983 (2) SCC 33.

In Chairman, Railway Board’ s case, the point that arose for consideration
was whet her pension as admi ssible under the rules in force at the tine of
retirement could be retrospectively reduced. This Court held the sane as
unreasonabl e and arbitrary and, therefore, violative of Articles 14 and 16. This
Court explained the scope of Articles 19(1)(f) and 31 which were not in existence
on the date of the notification but in existence when the notifications were nmade
ef fective retrospectively and so no chall enge coul'd be based on them [t is no
doubt true that a challenge could be based on Articles 31 and 19(1)(f) in'a matter
of this nature when the enactnent has retrospective operation from 29.10. 1978,
but there are several reasons why nothing follows fromthis situation. /Firstly, the
transfer itself has been in favour of the petitioner on 5.6.1983, that is, long after
the constitutional provisions stood del eted. The context of a pensioner who has
a prior vested right and was receiving such pension being deprived of such
pension by giving hima |l esser sumis altogether a different circunstance and, in
the present case, it cannot be said that there is no provision for paynment of
conpensati on.

The decision of this Court in State of Gujarat & Anr. vs. Raman La
Keshav Lal Soni has absolutely no rel evance to the present case. In that case,
it was held that the Government servants do not |ose their status merely on being
sent to some institution or body controlled by the Government and on being paid
out of the funds of that institution or body; that a retrospective anendnent of the
enactnment creating a differential classification in relation to their original position
and depriving the ex-municipal enployees of their present status of governnent
servants and consequential benefits would be violative of Articles 14 and 311
No such right arises in so far as petitioner in the present case is concerned.
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Further, the | earned counsel contended that sugar undertaking sought to
be acquired was defined in a different nanner under the earlier enactnent, that
is, Bihar Sugar undertakings [Acquisition] Act, 1976, though several aspects of
the conponents of the sugar undertaking were nentioned, it did not refer
specifically to a distillery and thus it was never under the contenplation of the
Act on the earlier occasion to acquire a distillery. But when all properties are
sought to be acquired even if not specifically set out therein, it is rather doubtfu
to say that a distillery will not be included init. In the present Act position is nade
abundantly clear. |In the circunstances, we think that the contention of the
| earned counsel that retrospective operation of Section 4(4)(ii)(e) is bad, cannot
be sust ai ned.

I nasmuch as all the contentions of the petitioner have been rejected, these
petitions shall stand dism ssed.
T.C.[C Nos.26/85 and 66/99

In view of the order nade by us in the wit petitions, T.C [C] Nos.26/85
and 66/ 99 have becomne infructuous and stand di sposed of accordingly.
Cont. Pet.[C] No.298/97

This petition was filed for enforcenent of the order nade by this Court on
7.2.1986. The stand of the petitioners is that there is non-conpliance of the
direction given by this Court in the manner provided therein. Various contentions
are put forth before us to interpret the said order and to contend that the manner
of compliance by respondents is not sufficient by a process of circuitous
reasoni ng. It is clear that unless there is a wlful disobedience, which can be
spelt out fromthe conduct of the respondents, no action can be taken in
contenpt. Hence the notice issued shall stand di scharged and t he proceedi ngs
shal | stand dropped.
SLP[ C] No.7887/94

The facts that have arisen and the issues involved in this appeal by
special |leave are different fromthose that have arisen in the aforesaid wit
petitions and the transfer cases. Hence, this petition be delinked fromthe
present batch of cases.




