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Speci al | eave granted:

The appellant herein was selected to open a 24 hours
Medical Store in the Canpus of Sub-divisional Hospital
Pat nagarh, District Bolangir, Oissa, pursuant to the
advertisement nade by the Governnent of Orissa published on
12.10. 96 i nviting applications from the unenpl oyed
regi stered Pharmacists (CGents and Ladi es) or persons having
nmedi cal shops, who have engaged regi stered Pharnaci st/ person
who undertakes to engage a registered Pharnacist. It
appears, apart fromthe appellant and the fifth respondent
herein who was the wit petitioner before the Hi gh Court,
three others also submtted their applications. The first
r espondent by the orders dated 12.5.97 selected the
appel l ant taking into account the guidelines governing such
sel ection, the revised and | atest of which were said to have
been issued on 26.5.97. The selection of the  appellant,
apart from the fact that she was found eligible, ~was on
account of preference shown to her as a lady applicant in
furtherance of and giving effect to the Policy-decision of
the Governnent to provide self-enploynent opportunities to
| adi es. Pursuant to such sel ection and in conpliance with
the terns of the orders as communicated by the Chief
District Medical Oficer, the appellant appears to have not
only deposited the required fee of Rs.50,000/-, but executed
the necessary Agreenment on 22.5.97 and conmenced operating
the day and night Medical Store.

Aggri eved, the fifth respondent her ei-n, t he
unsuccessful applicant, filed a Wit Petition QIJC No.7778/97
before the H gh Court challenging the selection of the
appel lant mainly contending that she was not eligible or
qualified for the sane and that extraneous considerations
weighed wth the selection by the authorities. Respondents
1 to 4, the authorities of the State, have filed a conmon
Counter Affidavit opposing the Wit Petition and justifying
the selection of the appellant. The appellant, who was
arrayed as fifth respondent before the Hi gh Court, also
filed a separate Counter Affidavit denying the allegations
nade agai nst the appellant and the contentions raised by way
of challenge to her selection. The sum and substance of the
stand taken for the respondents in the H gh Court was that
not only the appellant was fully qualified and eligible for
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being awarded the right to run the Medical Store in
guestion, but that she being a |ady and the Policy of the
CGover nirent also being to accord preference to | ady
candi dat es even by providing for a reservation of 30% of the
day and night nedical shops in the District to |ady
candi dates, no exception could be taken to the selection of
the appellant. Reliance in this regard, to justify the
preference, was placed on the Governnent Oder dated
9.11.93, which was said to have issued on 27.11.93, and the
rel evant portion of which reads as follows : -

30% of the 24 hours medical stores within a district
shall be reserved for [adies. The C.D.MO concer ned
should identify the nmedical stores which would be reserved
exclusively for |adies and issue advertisenent accordingly.
Similarly 30%of the 24 hours nedical stores of all Medica
Col l ege Hospitals taken together shall be reserved for
| adi es. The DM E. T.© shall identify the medical stores to
be exclusively reserved for ladies. |If no lady candidate is
willing to run any such store a fresh adverti senent shall be
i ssued i-nviting applications from general public
irrespective of sex for allotment of medical store.

The Division  Bench of the Oissa H gh Court by its
Order under challengein this appeal purported to not only
doubt the <claimnmnade that the appellant was a registered
Pharmaci st under the Oissa Pharmacy  Council, but also
observed that the 'controversy about the 'claim of the
appel | ant being a qualified Pharmaci st need not be gone into
and that the sane was not relevant too, in'the aopinion of
the High Court, so far as the present Wit Petition was
concer ned. Such a view seenms to have been taken for the
reason that her case was not consi dered solely on the ground
of being a qualified Pharnacist, but also on account of the
preference given to her, as a l'ady candi date. Ther eupon,
the H gh Court proceeded to consider the claimbased on such
preference in terns of the Order (of the Governnent, noticed
supra, and wultinmately, the Hgh Court arrived at the
conclusion that the question of reservation envisaged under
the Government O ders referred to above, would arise only
after the Medical Store for the purpose of reservation _as
contemplated in the Governnment Order is identified  and
speci fi ed. Si nce the Departnent has not undertook any such
exercise in this case and the Medical Store in question was
not one of the identified or specified stores for purposes
of reservation in favour of a lady, the selectionof the
appel l ant, in the opinion of the H gh Court, stood vitiated.
VWhile quashing the selection of the appellant, the  High
Court directed the authorities to consider the matter afresh
taking into account the respective nmerits, acceptability of
the application and all other relevant factors, if -need be
and advised to do so, by calling for fresh applications,
t oo.

Aggri eved, the above appeal has been filed. Wi | e
issuing notice, status quo was ordered to be maintained and

the appellant, indisputably, running the Medical Store in
qguesti on. The respondents in the appeal have filed their
respective replies. The appellant has also filed her
rej oi nder.

The | earned seni or counsel appearing for the appell ant
contended that the appellant, a Pharmacist duly registered
under the Pharnmacy Act in another State, in this case the
State of Madhya Pradesh, whose Registration Certificate is
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valid till 2000 and who is entitled to conduct the business
in Pharmacy even in a different State, satisfy the norns and
the eligibility criteria for being sel ected and awarded her
the right to run the Medical Store in question, particularly
when she was entitled under Section 32 of the Pharmacy Act,
1948 to get her name registered as Pharmacist by virtue of
her having been registered as such in a different State for
which she was said to have applied even as early as in 1988
in the State of Orissa by paying the necessary fee. It was
al so contended that the H gh Court committed an error in
adjudging the issues on the out dated guidelines contained
in the Government Order dated 13.5.93 ignoring the revised
and latest Oders, which rendered eligible for being
considered not only a registered Pharnacist, but a person

who can engage a Pharnacist irrespective of whether he
hinself is a Pharmacist or not. Adverting to the reason

assigned that in-the absence of proper identification and
speci fication of the Medical Store in question, the
appel l ant © could not have been selected as against the
reserved ' quota of 30%envisaged for |adies, the |earned
seni or counsel-for the appellant contended that it proceeded
on a wong understanding of the purport of the orders and
that even in the absence of actual identification of any
particul ar Store for reservation, show ng of preference to a
| ady candidate cannot be said to be per se a vitiating
factor having regard to the above Policy of the Governnent,
whi ch has been duly declared in the Government Order itself
and that, therefore, the order of the High Court is |liable
to be set aside. Equities have-also been urged by pleading
i nvestment of substantial ampount running to few|akhs and
the running of the Store all along. The |earned counse

appearing for the authorities of the State of Orissa also
joined hands with the Ilearned senior -counsel ‘for the
appel l ant in defending the action of the Governmnent.

Per contra, the |earned counsel for the fifth
respondent herein, who succeeded before the H gh Court,
reiterated the reasons urged and assigned in the Order of
the H gh Court and contended that the order of° the High
Court does not suffer any infirmty in law to warrant
interference in this appeal. Argued the |[|earned counse
further, that the appellant could not claimherself to be a
registered Pharmacist wthin the State of Oissa, ~which
according to the fifth respondent, is a nust to render her
eligible for being selected for the assignnent in question
Qur attention has been invited to the provisions contained
in the Pharmacy Act, 1948. Even, at this stage, we nay
indicate that neither such a claimhas no basis or support
in the advertisenent calling for applications or criteria
governing such selection as was in force, in terns of the
Government Order dated 26.5.97, which held the “field of
sel ection.

We have carefully considered the subm ssions of the
| earned counsel appearing on either side. In our view the
challenge to the order of the High Court is well nerited.
Even from the gist of the criteria for selection as found
noticed in paragraph 2 of the order of the High Court, it
could be seen that a person could be considered eligible for
the purpose whether he is a regi stered Pharmaci st hinself or
even if he can engage a Pharnmcist irrespective of whether
he hinself 1is a Pharmacist or not. An unenployed person
who had previous experience of running a Medical Store,
could be given preference. |f that be the position, dehors
the controversy as to whether the appellant was a registered
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Pharmacist within the nmeaning of Section 2(i) of the
Pharmacy Act with the Council at Orissa, she cannot be
rendered ineligible, particularly having regard to the
factual position disclosed in this case that the appell ant
was a registered Pharmacist in the State of Madhya Pradesh
and a Certificate of such registration valid upto 2000 A.D.
has been placed on record and that she can al so engage any
body else. Even in the Wit Petition filed before the High
Court, the petitioner therein (the fifth respondent herein)
seens to have stated in paragraphs 10, 12 and 13 of his
Petition that the appellant was owning a shop, but sold the
same since she could not nmanage it to sone other person. In
addition to this, the Certificate of the Drug I|nspector,
Bal angir Range, placed on record also disclosed that the
appel l ant was being engaged as a Pharmacist at Ms Mikesh
Medicals since 06.04.1994. In the light of such factua
details disclosed, the appellant could not be considered to
be ineligible either for applying or her <clainms being
consi dered for selection for the purpose on hand.

The  High Court also did not purport to negate her
claims once and for all on such a ground.

Coming to the question of the alleged illegality or
impropriety, if any, involved in the selection of the
appel l ant by showi ng preference to her as a | ady candi date,
we are of the view that the Hi gh Court was too technical and
pedantic in construing the Governnent Orders dated 9.11.93
i ssued on 27.11.93 and relying upon the rhetoric of the same
to invalidate the selection of the appellant. The Hi gh
Court should have construed the order of the Governnment by
keeping in viewthe purpose and substance as well " as the
object underlying the sane, nore with a view to pronote the
sane rather than stifle it. In our view, the H gh Court has
conpl etely over| ooked and also failed to keep into
consi deration the substantial difference involved between a
case of reservation on the onehand and an instance of
showing a preference on the other. As the relevant portion
of the orders extracted by the High Court itself disclosed
if only the Medical Store for the purpose of 30% of
reservation is identified and specified, the question of
inviting applications from menbers of both sexes for the
purpose did not at all arise and such identified and
specified Medical Stores could be allotted for being run
only from out of the lady applicants and- that" even the
advertisenment to be issued has to be only for inviting
applications fromladies, for such identified and reserved

shops. So far as the case in question is concerned, it
could be seen that the applications were invited from both
gents and | adies. It is only because the store was not

actually exclusively reserved for being run by the |adies
that applications were invited from menbers of both  sexes
and finding that among the applicants there was a | ady, duly
eligible, preference cane to be shown in the matter of
sel ection. It is not the case of the fifth respondent that
the | adi es otherwi se have been already selected and allotted
shops agai nst the 30% reserved quota in the District or that
if any further preference is shown to the appellant for
being a lady candidate, it will exceed and offend the 30%
guota of reservation. The Policy of the State Governnent,
i ndi sputably being to provide 30% of the 24 hours Medica
Stores within a District in favour of ladies by virtue of
specific orders passed, therefore, that would itself provide
sufficient and valid as well as legal basis for extending
preference in favour of a |lady applicant, as long as the
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ceiling limt is not violated. Qherwi se, by the nere fact
of any |lapse or onission on the part of the mninisteria
officers to identify a shop, the legitimate clains of a | ady
applicant could not be allowed to suffer defeating the very
pur pose and object of reservation itself. The view taken by
the Hgh Court has the consequence of overriding and
defeating the |laudable object and aim of the State
CGovernment in fornulating and providing wel fare nmeasures for
the rehabilitation of wonmen by naking themself-reliant by
extending to them enpl oynent opportunities. Consequent |y,
we are of the viewthat the H gh Court bel ow ought not to
have interfered with the selection of the appellant for
running the 24 hours Medical Store in question

For all the reasons stated above, the order of the
High Court is hereby set aside, the Wit Petition filed in
the Hgh Court shall stand dismi ssed and the appeal shal
stand allowed. No costs.




