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ACT:
Bonbay Industrial Relations Act , 1948--ss. 78(1) D,

42(4)--Conpliance with s. 42(4) if condition precedent for
i nvoki ng jurisdiction of Labour Court under s. 78(1) D.

HEADNOTE:

Against the order of the appellant company disnissing him
an enployer filed an application before the Labour | Court
under section 78 of the Bonbay Industrial Relations Act,
1946. The Labour Court set aside the order. The Industria
Court and the High Court confirmed the order of the Labour
Court rejecting the appellant’s contention that the order of
the Labour Court was liable to be set aside on the /'ground
that the enpl oyee did not make an applicati on-under s. 42(4)
in Chapter VIII of the Act’ which was a condition precedent
to approaching the Labour Court. On the —question whether
the Labour Court could exercise jurisdiction under s.~ 78(1)
D of the Act in a case where the enployee of an industry
governed by the Act had not conplied with the provisions of
sub-section (4) of s. 42 of the Act read with the proviso to
the sub-secti on,

HELD: Al | owi ng t he appeal

(i) The schene of Chapter VIII of the Act is that in regard
to any "Change" in an industrial natter there nust be
conpliance with the provisions of that chapter. There is
nothing in the Act which warrants the conclusion that the
| egi slature by inserting paragraph Din s. 78(i) intended to
chalk out a wholly different course of action to that
prescribed in Chapter VIII dealing wth changes. The
,schenme of s. 78 (1) is that Labour Court is to have power
to decide all the disputes covered by paragraph A. In other
words, efforts nust first be nade by the enployer intending
to effect any change in respect of nmatters covered by s.
42(1), or an enployee desiring a change in respect of any
order passed by the enployer under standing order which
woul d of necessity include an order of dismissal, to see
whether it was possible to come to any agreenent and an
application to the Labour Court could only be resorted to
after efforts had been nade to settle the dispute and no
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agreenment had been arrived at. [739C Q

(ii) A person who is dismssed would, be an enployee wthin
the neaning of s. 3(13) of the Act and there is no valid
reason for differentiating the case of a disnissed enployee
from one who conpl ai ns of some ot her change. [739H]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 12 of 1968.
732

Appeal fromthe judgnent and order dated April 12, 1967 of
the Bonbay Hi gh Court,  Nagpur Bench in Special GCvi
Application No. 812 of 1966.

M N. Phadke and Mohinder Narain, for the appellant.

The Judgnent of the Court was delivered by

Mtter, J. 1In this appeal by certificate the question
i nvol ved is, whether the Labour Court at Nagpur could
exercise / jurisdiction under “s.. 78(1)D of the Bonbay

I ndustrial Relations Act in a case where the enpl oyee of an
i ndustry —governed by the Act had not conplied with the
provisions of s. 42(4) of the said statute read with the
proviso to the said sub-section. The Bonmbay H gh Court has
held that it was not necessary for an enployee first to
approach the enployer or to follow the procedure laid down
in s. 42(4) including the proviso before he could apply to
the Labour Court for relief under S. 7 8 (1) D

The facts are as follows. One Nathu, respondent No. 3
herein, was enployed as a nunshi in the appellant’s Bid

factor at Bhandara. The appellant had franed a charge sheet
against himin respect of certain acts of m sconduct, gross
negl i gence of duty, insubordination etc. on May 13, 1965.
An enquiry in respect thereof was held on May 15th. after
receipt of witten statement fromNathu. Holding that the
charges |leveled against him were proved, the enployer
dismissed the third respondent with effect from August 1

1965. The said respondent filed an application challenging
the order of dism ssal before the Labour Court under s. 78
of the Bonbay Industrial Relations Act, 1946, hereinafter
referred to as the *Act’, on the 5th August. H's conplaint
was that the charge sheet was not proper, that the Head
Ofice of the appellant had no authority to deal wth his
case tinder the Standing Oders, that no evidence was
allowed or filed on behalf of the enployer and that the
finding was based only on his statement and in particular
his cross-examn nation. He had been forced to append his
signature to a certain paper w thout the same having been
read over to him The Labour Court after holding an enquiry
took the view that the findings of the enquiry officer were

perverse, that the order of dism ssal was passed by a person
not authorised to exercise the power and consequently the
Labour Court directed the reinstatement of the  third
respondent with all back wages. The appellant preferred an
appeal to the State Industrial Court contending, inter alia,
that the third respondent had failed to conply wth the
provisions of lawin that he did not nake an application
under S. 42(4) of the Act which was a condition precedent to
approaching the Labour Court and prayed that the order of
the Labour Court should be set aside on that ground al one.
The Industrial Court <confirned the order of the Labour
Court. The appellant then filed a peti -

733

tion wunder Art. 227 of the Constitution before the Bonbay
Hi gh Court. The High Court field against the appellant.
Unfortunately, there is no appearance for the respondent
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bef ore us.
In order to appreciate the scope of the Labour Court’s
jurisdiction under the Act and in particul ar t he

attractability of s. 78(1)D it is necessary to exam ne the
schene of the Act as a whole including the provisions
rel evant for this appeal. The Act when first passed in 1946
known as the Bonbay Industrial Relations Act was applicable
toalimted area within the State. In the Vidarbha region
of the State, there was another simlar Act in operation

The Act suffered numerous amendments fromtime to time unti

1965 when Maharashtra Act 22 of 1965 was passed The new, Act
was described as an Act "to extend the Bonbay Industria
Rel ati ons Act, 1946 throughout the State of Maharashtra and
for that and for certain other purposes further lo anend

that Act, and to repeal corresponding laws in force in any
part of the State”. Under s. 2 of that Act the Bonbay
Industrial Relations Act of 1946 as in force inmediately
bef ore ~the commencenent of the 1965 Act in the Bonbay area
of the State of Maharashtra was extended to the rest of the
State. The C. P. and Berar Act was repealed. As a result,
the Act now extends to the whole of ‘the State. Chapter |
contains only three sections: s. 2 deals with the extent,
commencement and application of the Act and s. 3 is the
definition section. Chapter 11 sets out the authorities to
be constituted or appointed under the Act. S. 9 provides
for the constitution of Labour Courts and S. 10 of |ndus-

trial Courts. Chapter 11l containing ss. 11 to 22 deals
with registration of Unions and Chapter IV wth approved
Uni ons. Chapter V.deals with representatives of enployers

and enmpl oyees and appearance in _proceedi ngs on their behal f.
Chapter VI deals with Powers and duties of |abour officer
and Chapter VIII deals with standing, Oders. Chapter VIII
containing ss. 42 to 47 deals with "changes". Chapter [IX
deals with Joint Commttees, Chapter X~ with Conciliation
Proceedi ngs, Chapter X wth Arbitration and Chapter XlI
with Labour Courts, their territorial jurisdiction, @ heir
powers, commencenent of proceedi ngs before the Labour etc.
It is not necessary to take note of other Chapters excepting
S. 123 in Chapter XlIl which deals with the rule /naking
power. ’'the relevant definitive clauses in s. 3 are
"(8) "change" nmeans an alteration in an
i ndustrial matter;
(13) "enployee" neans any person enployed to
do any skilled or unskilled work for hire or
reward in any industry, and includes-
(a) a person enployed by a contractor to do
any ,work for himin the execution of a
contract with an
734
enpl oyer within the neaning of sub-clause (e)
of clause (14)
(b) a person who has been di smi ssed,
di scharged or retrenched or Wose services
have been termnated from enploynent on
account of any dispute relating to change in
respect of which a noticeis given or an
application made, under section 42 whether
before or after his disnmissal. discharge,
retrenchnment or, as the case may be,
term nation from enpl oynent;
but does not i nclude-
(i) a per.-,on enployed primarily in a
nmanageri al adnmi ni strative, supervisory or
t echni cal capacity dr awi ng basi c pay
(excludi ng al l owances) exceeding five hundred
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and fifty rupees per nonth;

(ii) any other person or class of persons
enpl oyed in the same capacity as t hose
specified in clause (i) above irrespective of
the amount of the pay drawn by such person
which the State Government my, by noti-
fication in the Oficial Gazette, specify in
thi s behal f.

(17) "Industrial dispute" nmeans any di spute or
di fference between an enpl oyer and enpl oyee or
bet ween enployers and enpl oyees or between
enpl oyees and enpl oyees and which is connected
with any industrial matter;

(18) "industrial matter’ neans any matter
relating to enpl oynent, work, wages, hours of
wor Kk, privileges, rights or duties of
enpl oyers ~or enployees. or the nopde.. terns
and conditions of 'enpl oyment, and incl udes-
(a) all matters pertaining to the relationship
between, enployers and enpl oyees, or to, the
di sm ssal or-non-enpl oynent of any person;

(b) all matters pertaining to the demarcation
of functions  of any enployees or class of

enpl oyees;

(c) /all~ matters pertaining to any right or
claim /under or in respect of or concerning a
regi stered agr eenent or a submi ssi on

settlenent or award made under this Act;
(d) all ‘questions of what is fair and right in
relation -to any -industrial ~matter havi ng
regard to the person i medi ately concerned and
of the community as a whole;"
735
Under s. 3 1 (1) every enployer mnmust submit for approval to
the Comm ssioner, of Labour in the prescribed manner
standing Orders regulating the rel ations between himand his
enpl oyees. with regard to the industrial matters nentioned
in Schedule within six weeks from the date  of t he
application of the Act to the industry. Under sub-s. (5) of
the section :
"Until standing orders  in respect of an
undertaking cone into operation under the
provi si ons of sub-section (4), nbdel standing
orders, if any, notified in the Oficia
Gazette by the State CGovernnent in-respect of
the industry shall apply to such undertaking."
Schedule 1 to the Act contains anong other matters itens 10
and 11 relating to termnation of enploynment including
notice to be given by the enployer and enployee and
puni shnment i ncl udi ng warni ng, censure, fine, suspension or
di sm ssal for msconduct, suspension pending enquiry into
al | eged m sconduct and the acts or om ssi ons whi ch
constitute m sconduct.
Normal |y, therefore, standing orders must deal with miscon-
duct which can lead to dism ssal or other punishment.
Under s. 41 the provisions of the Industrial Enmploynent
(Standing Orders) Act, 1946 are not to apply to any industry
to which the provisions of Chapter VII of the Act apply.
As ’industrial matter’ as defined in s. 3(18) includes al
matters pertaining to the dism ssal or non-enploynent of any
person, an industrial dispute within the neaning of s. 3(17)
nmust necessarily arise when there is any difference between
an enpl oyer and an enpl oyee about such di sni ssal
The solution to the question before us turns on the
interpretation of the relevant provisions in Chapter VIII
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headed "changes". ' Change’ as already noticed neans any
alteration in an industrial matter. Under s. 42(1) any
enpl oyer intending to effect any change in respect of an
industrial matter specified in Schedule 11 of which item 3
reads

"Di sm ssal of any enpl oyee except as provided

for in the standing orders applicable under

this Act".
must give notice of such intention in the prescribed formto
the representative of the enployees. He nust also send a
copy of such notice to the , Chief Conciliator, the
Conciliator for the industry concerned for the |ocal area,
the Registrar, the Labour Oficer and such other person as
nay be prescribed. He has also to affix a copy of such
notice at a conspicuous place of the premses where the
enpl oyees affected by the change are enpl oyed. Under sub-s.
(2) of s. 42 an enployee desiring a change in respect of an
i ndus-
736
trial matter not specified in Schedule | or Schedule Ill has
to give noticein the, prescribed formto the enployer with
simlar intimation to others. ~ Under sub-s. (4) any enpl oyee
desiring a chance inrespect inter alia, of any industria
matter specified in- Schedule Il of which item6 reads

"Enpl oynent i ncl udi ng-

(i) 'reinstatement and recruitnment” nust nake

an application to the Labour - Court. "Thi s
subsecti on has a provi so which runs :
"Provided that no-such application shall lie

unl ess the enpl oyee or a representative union
has in the prescribed manner approached, the
enpl oyer with a request for the change and no
agreenent has been arrived at in respect of
the change within the prescribed period."
S. 44 envisages an agreenent between the parties regarding
"change" and registration of the menorandum thereof by the
Regi strar. Under s. 44-A a nenorandum of agreenent / arrived
at is to be forwarded by either party to the Regi'strar by
regi stered post and an agreenment which is registered’ under
S. 44 is to cone into operation as laid down in s. 45.

The territorial jurisdiction of Labour Courts extends to
| ocal areas for which they are constituted under s. 77 in
Part XIl. S 78 runs as follows :
"78. (1) A Labour Court shall have power to-A.
deci de-

(a) di sput es regardi ng-

(i) the propriety or legality of ~an. order
passed by an enpl oyer acting or purporting to
act under the standi ng orders;

(ii)the application and interpretation of
st andi ng order;

(iii) any change made by an enployer or
desired by an enmployee in respect of an
industrial matter specified in Schedule Il
except item (5) thereof and nmatters arising
out of such change;

(b) i ndustrial disputes-

(i) referred to it under section 71 or 72;
(ii) in respect of which it is appointed as
an arbitrator by a subm ssion;

737

. ml5

(c)whether a strike, lock-out, closure, stoppage or any
change is illegal under this Act;

B. try offenses puni shabl e under this Act where the paynent
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of conpensation on conviction for an offence is provided
for, determ ne the conpensation and order it,-; paynent;

C. require any enpl oyer to-

(a) wthdraw any change which is held by it to be illegal
or withdraw tenporarily any change the legality of which is
a matter of issue in any proceedi ng pending final decision

or
(b) carry out any change provided such change is a matter
in issue in any proceeding before it under this Act.D.require
an enployer, where it finds that the order of dism ssal
di scharge, rempval, retrenchnent, term nation of service, or
suspensi on of an enpl oyee made; by the enpl oyer, -
(i) was for fault or msconduct comitted by the enployee
which came to the notice of the enployer nobre than six
nonths prior to the date of such order;, or
(ii) was in contravention of any of the provisions of’ any
law, or of any standing order in force applicable to such
enpl oyee, or
(iii) was otherw seinproper or illegal
(a) reinstate the enployee forthwith or by a date specified
by it in_this behalf and pay him wages for the period
begi nni ng can the date of such order of di smi ssal
di scharge, rempval, retrenchnent, term nation of’ service or
suspensi on, as the case may be, and ending on the date on
whi ch the Labour Court orders his reinstatement or on the
date of his reinstatenment, whichever is later, or
(b) to pay to the enployee in addition to wages (being wages
for the period comencing on the date of his dism ssal
di scharge, renoval, retrenchment or termnation of service
and ending on the date on which the Labour Court orders such
paynment), such sum not exceeding four thousand rupees by way
of conpensation, regard being had to-loss of enploynent and
possibility of getting suitable enploynment thereafter.
738
(2) Every offence puni shable under this Act
shall he tried by the Labour Court within the
local “ limts of whose jurisdiction
it was
comm tted.
Expl anati ons di spute falling under clause (a)
of paragraph A of sub-section (1)  shall be
deemred to have arisen if within the period
prescribed under the proviso to sub-section
(4) of section 42, no agreenent is arrived  at
in respect of an order, nmatter  or _change
referred to in the said proviso.™
Clause D of s. 78(1) was introduced in. the Act of
Maharashtra Act 22 of 1965. S. 31 of the Act of 1965 not
only introduced cl. D but al so made changes in paragraphs A
and C thereof. The forerunner of Act 22 of 1965 i.e. Bil
No. LXVI of 1964, the object of which was to make  nunerous
changes in the Act shows in its Statenent of bjects and

Reasons that clause 31 of the Bill was neant to "enl arge the
powers of the Labour Court under s.78". According to this
cl ause

"The Labour Court is enmpowered (by paragraph
D) to direct tenporary wthdrawal of any
change the legality of which is a mtter of
issue in any proceedings before it, pending
its final decision.”

The Labour Court was al so thereby further enpowered "to

require an enployer to reinstate an enployee with full back
wages or pay hi mwages and conpensation not exceeding Rs.
2,500/.... if the enpl oyee WAs di sm ssed, di scharged" etc.

The Statenent of Objects and Reasons anply denonstrates that
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by introducing paragraph Din S. 78(1) the legislature was
"Only seeking to armthe Labour Court with further and nore
effective powers to grant relief.

Under s. 79(1) proceedings before a Labour Court in respect
of disputes falling under clause (a) of paragraph A of sub-
s. (1) of s. 78 must be commenced on an application made by
any of the parties to the dispute etc. and under sub-s. (2)
every application under sub-s.(1) has to be nmade in the
prescribed fromand manner. Under S. 84 an appeal lies to
the Industrial Court against the decision of a Labour Court
in respect _ of a matter falling under clause (a) or cl. (c)
of paragraph A of sub-s. (1) ,of s. 78 except in the case of
| ock-out etc. or a decision of such .court under paragraph C
of sub-s. (1) of the said section

Reading s. 78 as a whole, there is no doubt left in our
mnds ’'that the |egislature wanted the provision to be a
conprehensive one. It contains all the powers of the Labour
Court inthe matter of all disputes nentioned and gives it
jurisdiction to punish

739

certain offenses under the Act.” It does not lay down the
procedure for the attraction of such jurisdiction. So far
as disputes are concerned, the procedure is as laid down in
s. 79.

It will be noted that no nention is made in s. 84 of
paragraph D of S. 78(1) but inasmuch as orders of disnissal
di scharge, renoval ,retrenchment, term nation of service or

suspension of an' enployee would conme under s. 78(1)
paragraph A, the legislature felt it unnecessary to nake any
mention of an order under paragraph Din s. 84. Par agr aph

D, so far as we can see, is not referred to anywhere, else
in the Act.

The question therefore narrows down to this i.e. whether the
| egi sl ature by inserting paragraph D in s. 78(1) intended to
chalk out a wholly different course of action to that
prescribed in Chapter VIII dealing with changes. In our
view, there is nothing in the Act which warrants/ such a
concl usion. The schene of Chapter VIII seens to be that in
regard to any "change" in an matter there must be conpliance
with the provisions of that Chapter.  In other words, effort
must first be made by the enployer intending to effect any
change in respect of matters covered by s.— 42(1) or an
enpl oyee desiring a change in respect of any order passed by
the enpl oyer under standing orders which would of necessity
include an order of dismissal, to see  whether it was
possible to come to any agreenment and an application to the
| abour court could only be resorted to after efforts had
been made to settle the dispute and no agreement had  been
arrived at.

The schenme of S. 7 8 (1) seens to be that a Labour Court is
to have power to decide, all the disputes covered by
par agraph A. Paragraph B thereof gives the Labour Court the
power to try offenses punishable under the Act and
cogni zance of such offenses .;an only be taken under s. 82.
Paragraphs C and D set out what relief the Labour Courts

are enmpowered to give including directions as may be found
necessary in that behalf. As already noted, the Statenent

of Objects and Reasons (A clause 31 of the Bill which Ilater
resulted in Act 22 of 1965, shows that the wunderlying dea
was to enlarge the powers of the Labour Court. The

Legi sl ature nowhere intended to nake a conplete departure
fromthe procedure to be adopted when powers under s. 78(1)D
were to be exercised.

Rule 5 5 of the Bonbay Industrial Relations Rules, 1947
shows how an application is to be made and the period within
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which it is to be nmade.

It nmnust be held that a person who is dismssed would be an
enpl oyee within the nmeaning of s. 3(13) of the Act and we
can

740

see no valid reason for differentiating the case of a
di sm ssed enployee fromone who conplains of sone other
change. As the schene of the Act is that disputes should be
settled as far as possible and primarily  through
conciliation and agreenent, it does not stand to reason that
an enpl oyee should be able to side-step all this by a direct
reference to the Labour Court. A Labour Court is a creature
of the statute and it can only exercise such jurisdiction as
the statute confers on it : if there are certain pre-
conditions to the exercise of its-jurisdiction, it nust
refuse to entertain any such application unless such pre-
conditions are first conplied wth.

In the result we set aside the order of the H gh Court,
allow 'the appeal and quash the orders of the Labour Court
and the " Industrial Court but do not make any order for
consequential relief, in view of the solemm assurance given
to this Court by M. Phadke, |earned counsel for the
appel lant that his client does not desire to give effect to
the order of termnation of service passed on the third

respondent. In the circunstances of the case, we nmke no
order as to costs.
K. B. N.

Appeal al |l owed
L1031 Sup. d/72-2500-25-8-73--d PF
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