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Raj i nder Sachhar,  Sr. Adv., RP. Singh and Sunman
Kapoor, Advs. with himfor the appell ant

V.M Tarkunde, Sr. Adv., S.K Jain and M.  Pratibha
Jain, Advs. with himfor the Respondent

JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
JUDGMENT
S. SAGH R AHMAD, J.

Appel |l ant before wus is the landlady of the prem ses,
"Pink City Hotel", Mmaz Bagh, Jaipur, which was in
occupation of the respondent as a tenant againhst whoma suit
for eviction on various grounds including default in paynent
of rent, sub-letting, as also for bona fide requirement was
filed, which ultimtely ended in a conprom se on 16.9. 1991
The conproni se decree which was passed on that date provided
that the respondent would vacate the premses and hand-over
its possession to the appellant or to her attorney, Ramesh
B. Sharma, by 10th of February, 1992, and that he woul d pay
rent @ Rs.3,100/- per nonth fromthe date of the suit till
the date of delivery of possession
2. Since the premses were not vacated by the respondent
and its possession was not handed over to the appellant in
terms of the conpronise decree, she filed an application for
execution which was resisted by the respondent by neans of
objections filed wunder Section 47 of the Code of Cuvi
Procedure, in which it was pleaded by himthat possession of
the prem ses in question was handed over to Ramesh B. Sharnma
on 31.10.1991 who, however, allowed the respondent to remain
i n possession of the premnmises as a licence on paynent of the
licence fee of Rs.5,000/- per month. It was pleaded that
since possession of the disputed prem ses was handed over to
Ranmesh B. Sharma, who was the legally constituted attorney
of the appellant, the decree stood satisfied and as such it
could not be executed. It was al so pleaded that in ternms of
the fresh Ilicence, the respondent had already paid the
licence fee @Rs.5,000/- to Ramesh B. Sharmm, who had al so
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i ssued a receipt to him
3. The appellant, in reply, pointed out that the power of

attorney executed by her in favour of Ranmesh B. Sharna was
cancelled by notice dated 1.12.1991 and by another notice
dated 31st January, 1992 Ranmesh B. Sharma was required not
to act as the appellant’s attorney in any nmanner whatsoever.
It was pl eaded that since the power of attorney in favour of
Ranesh B. Sharnma had already been cancelled, there was no
occasion for the respondent to have handed over possession
of the premises in question to Ranesh B. Sharnma, nor could
Ranesh B. Sharma create a fresh licence in his favour

4. The trial court by its judgnent and order dated
23.10.1992 allowed the objections of the respondent in so
far as they related to the delivery of possession of the
prem ses in question tothe appellant, with the finding that
the respondent had already delivered vacant possession to
Ranesh B. Sharma who was still the |legally-constituted
attorney of the appellant on the relevant date, nanely the
date on which possession was delivered by respondent to M.
Sharma, which date was pleaded to be 31st of October, 1991
i.e. The date earlier in'time than the date on which the
power of attorney of Ramesh B. Sharna was said to have beer
cancelled. It was also found by the trial court that Ramesh
B. Sharma could legally create a fresh licence in favour of
the respondent and coul'd al so i ssue receipts for the licence
fee paid to him @Rs. 5,00/- per nmoth. On these facts, it
was found by the trial court that the decree had becone
i nexecut abl e.

5. The appellant filed a Revision before the Rajasthan
H gh Court which, by its judgment and order dated 21.9.1993,
di sm ssed the Revision. The findings recorded by the tria
court were upheld and it was further foundthat O der XXl
Rule 2 of the Code of Civil Procedure was not applicable to
the facts of the case. It is in these circunstances that the
appel I ant has conme up in appeal before us.

6. Learned counsel for the appellant has contended that
the agreenment set out by the respondent in his objections
under Section 47 CPC that possession of the  disputed
prem ses was handed over to the appellant’s attorney in
pursuance of the conpromni se decree and that the appellant’s
attorney allowed himto stay on in _the premises as a
licencee on paynment of the licence fee at a rate which was
nore than the rate at which the rent was paid by the
respondent, anounted to an adjustnent of the decree within
the meaning of Order XXI Rule 2 CPC and, therefore, it could
not be recognised by the executing court in view of the bar
created by Sub-rule (3). The decree, it is contended, was
still executable and should have been executed by the
executing court which was in error in relying upon the
respondent’s plea that possession of the premises in
guestion was delivered to the appellant’s attorney and the
decree for eviction stood satisfied.

7. Learned counsel for the respondent, on the contrary,
contended that in view of Section 47 CPC, which specifically
| ays down that all guestions relating to execution
di scharge or satisfaction of decree shall be detern ned by
the court executing the decree, it was open to the
respondent to raise the plea regarding the inexecutability
of the decree and the executing court was under an
obligation to decide the question whether the decree was
i nexecut abl e as possession had al ready been delivered to the
attorney who had reinducted himin the prem ses in question
as a licencee.

8. Section 47 and Oder XXI Rule 2 of the Code of Givi
Procedure provide as under:
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"47. Questions to be determ ned by
the Court executing decree:

(1) Al questions arising between
the parties to the suit in which
the decree was passed, or their
representatives, and relating to
the execution, di schar ge or
satisfaction of the decree, shal
be det er m ned by t he Court
executing the decree and not by a
separate suit.

(2 . . . ... ..

(3) Were a question arises as to
whet her any parson is or is not the
representative of  a party, such

question shall for the purposes of
this section,  be determ ned by the
Court.

Expl anation | -- For the purposes

of .this section, a plaintiff whose
suit- _has been dism ssed and a
def endant against whoma suit has
been dism ssed are parties to the

suit.

Expl anation |1l - (a) For the
pur poses of this secti on, a
purchaser of | property at a salein
execution of = a decree shall be

deened to be a party to the suit in
whi ch the decree is passed; and

(b) all questions relating to the
delivery of possession of such
property to such purchaser or his

representative shall be deened to
be questions rel ating to the
execution, di schar ge or

satisfaction of the decree within
the neaning of this section.”
"ORDER XI'l - EXECUTION OF DECREES
AND ORDERS

2. Payment out of Court to decree-
hol der: (1) Where any noney payabl e
under a decree of any kind is paid
out of Court, or the decree of any
kind is otherwi se adjusted in whole
or in part to the satisfaction of
the decree-hol der, t he decr ee-
hol der shall certify such paynent
or adjustnent to the Court whose
duty it is to execute the decree,
and the Court shall record the sane
accordi ngly.

(2) The judgnent-debtor or any
person who has becone surety for
the judgnent-debtor also may inform
the Court of such paynment or
adjustrment, and apply to the Court
to issue a notice to the decree-
hol der to show cause, on a day to
be fixed by the Court, why such
paynment or adjustment should not be
recorded as certified; and if,
after service of such notice, the
decree-holder fails to show cause
why the paynment or adj ust ment




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 10

shoul d not be recorded as

certified, the Court shall record

the same accordingly.

(2-A) No paynment or adj ust nent

shall be recorded at the instance

of the judgnent-debtor unless ----

(a) the paynent is nmade in the

manner, provided in Rule 1; or

(b) the paynent or adjustrment is

proved by docunentary evi dence; or

(c) the paynent or adjustrment is

admtted by, or on_ behalf of, the

decree-holder in his reply to the

noti ce given under sub-rule (2) of

Rule 1, or before, the Court.

(3) A paynent or adjustment, which

has not been-certified or recorded

as af or esai d, shal | not be

recogni sed by —any Court _executing

t he ‘decree.”

9. It is contended by the |earned counsel for the
respondent that since it is specifically provided by Section
47 that questions relating to the execution, discharge or
satisfaction of the decree shall be determned by the
executing court, it would prevail over Oder XXI Rule 2
i ncluding Sub-rule (3) which prohibits the executing court
fromrecogni sing any paynent or adjustnent - which has not
been certified or recorded under Oder XXI Rule 2. It is
contended that there is an obvious conflict between the two
provisions and, therefore, the only way in which the
conflict can be resolved isto hold that Section 47 would
prevail over Order XXI Rule 2. W do not agree.

10. Part Il of the Code of Civil Procedure, conprising of
Sections 36 to 74, as also the whole of Oder XXl consisting
of Rules 1 to 106, deal wth the -execution of decree.
Section 47, as also Oder XXI Rule 2 are, therefore, part of
the same legal or statutory system dealing with /'the sane
subj ect, nanely, execution of decree. That being so, the
rule of interpretation requires that while interpreting two
i nconsi stent, or, obviously repugnant - provisions of an At,
the courts should make an effort to so interpret the
provisions as to ha harnonise them so that the purpose of
the Act mmy be given effect to and both the provisions my
be allowed to operate wthout rendering either of them
oti ose.

11. The statute has to be read as a whole to find out the
real intention of the |egislature.

12. In Canada Sugar Refining Co. vs. R (1898) AC 735, Lord
Davy observed: -

"Every clause of a statute should

be construed wth reference to the

context and other clauses of the

Act, so as, as far as possible, to

make a consistent enactment of the

whol e statute or series of statutes

relating to the subject-matter."

This Court has adopted the sanme rule in M Pentiah vs.
Veer amal | appa Muddala AIR 1961 SC 1107; Ganman India Ltd.
vs. Union of India AIR 1974 SC 960 = (1974) 1 SCC 596;
Mysore State Road Transports Corporation vs. Mrza Khasim
Al  Beg AR 1977 SC 747, Vaddeboyi na Tul samme  vs.
Vaddeboyi na Sesha Reddi AIR 1977 SC 1944 = (1977) 3 SCC 99;
Punj ab Beverages Avt. Ltd. vs. Suresh Chand AIR 1978 SC 995;
Conmi ssi oner of Incone-tax vs. National Tai Traders AR 1980
SC 485; Calcutta Gas Co. (Proprietary) Ltd. vs. State of
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West Bengal AIR 1962 SC 1044 and J.K. Cotton Spinning &
Weaving MIIls vs. State of U P. AIR 1961 SC 1170.

This rule of construction which is also spoken of as
"ex visceribus actus" helps in avoiding any inconsistency
either within a Section or between two different Section or
provi sions of the same statute.

On a conspectus of the case |aw indicated above, the
following principles are clearly discernible:

(1) It is the duty of the courts to

avoid a head-on clash between two

Sections of the Act and to construe

the provisions which appear to be

in conflict with each other in such

a manner as to harnonise them

(2) The provisions of one Section

of a statute cannot - be wused to

defeat the other provisions unless

the court, in spite of its efforts,

finds it i npossible to ef f ect

reconcil i ati-on between them

(3) It has to be borne in nind by

all the courts all~ thetine that

when there are two conflicting

provisions in ~‘an Act, which cannot

be reconciled /'with each other, they

should be so interpreted that, if

possi bl e, effect should be given'to

both. This is the essence of the

rul e of "harnmoni ous construction".

(4) The courts have also to keep in

mnd that an interpretation which

reduces one of the provisions as a

"dead letter" or "useless |unber”

i s not harnoni ous construction.

(5) To harnonise is not to destroy

any statutory provision or to

render it otiose.
13. Interpreting the provisions of Section 47 and Order XXl
Rule 2 in the light of the above principles, there does not
appear to be any antithesis between the two provisions.
Section 47 deals with the power of the court executing the
decree with Oder XXI Rule 2 deals with the procedure which
a court whose duty it is to execute the decree has to foll ow
ina limted class of cases relating to the discharge or
satisfaction of decrees either by paynent of noney (payable
under the decree) out of court or adjustrment in any ot her
manner by consensual arrangenent.
14. Since Section 47 provides that the question relating to
the execution, discharge or satisfaction of +the decrees
shall be determned by the court executing the decree, it
clearly confers a specific jurisdiction for t he
deterni nati on of those questions on the executing court.
15. Under Section 38 of the Code, a decree may be executed
either by the court which passed it or by the court to which
it is sent for execution. The court which passed the decree
has been defined in Section 37. Transfer of decree to
another court for its execution has been provided for in
Section 39. Section 40 provides for transfer of decree to a
court in another State. Section 42 |lays down that the court
to which a decree is transferred for execution shall have
the same powers in executing that decree as if the decree
was passed by itself. These provisions including Section 37
thus clearly speak of the powers and jurisdiction of the
court executing the decree.
16. Order XX Rule 2 applies to a specific set of
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circunstances. If any noney is payable under a decree,
irrespective of the nature of decree, and such noney is paid
out of court, the decree-holder has to certify such paynent
to the court whose duty it is to execute the decree and that
court has to record the sane accordingly. Simlarly if a
decree, irrespective of its nature, is adjusted in whole or
in part to the satisfaction of the decree-holder, the
decree-hol der has to certify such adjustnent to that court
which has to record the adjustnment accordingly. If the
paynment or adjustnent is not reported by the decree-hol der
the judgnent-debtor has been given the right to informthe
court of such payment or adjustnent and to apply to that
court for certifying that paynent or adjustnment after notice
to the decree-hol der. Then cones Sub-rule (3) which provides
that a payment or adjustnment which has not been certified or
recorded under Sub-rule (1) or (2), shall not be recognised
by the court executing the decree.

17. The words "or the decree of any kind is otherw se
adjusted" ‘are of wide anplitude. It is open to the parties
nanel y, thhe  decree-holder and the judgnent-debtor to enter
into a contract or conpromise in regard to their rights and
obl i gati ons under the decree. If such contract or conpromni se
amounts to an adjustment of the decree, it has to be
recorded by the court wunder Rule 2 of Order XXI. It may be
poi nted out that an agreenent, contract or conprom se which
has the effect of extinguishing the decree in whole or in
part on account of decree being satisfiedto that extent
will ampbunt to an' adjustnent of ~the decree wthin the
nmeaning of this Rule and the Court, if approached, wll
issue the certificate of adjustment. An uncertified paynent
of nmoney or adjustment —which is not recorded by the court
under Order XXI Rule 2 cannot be recognised by the executing
court. In a situation like this, the only enquiry that the
executing court can do is to find out whether the plea taken
on its face value, amounts to adjustment or satisfaction of
decree, wholly or in part, and whether such adjustnment or
satisfaction had the effect of extinguishing the decree to
that extent. |If the executing court cones to the conclusion
that the decree was adjusted wholly or in part but the
conprom se or adjustment or satisfaction was not recorded
and/or certified by the court, the executing court would not
recogni se themand will proceed to execute the decree.

18. The problem can be |ooked into from another angle on
the basis of the maxim "generalia  speciallibus non
der ogant . "

19. Section 47, as pointed out earlier, gives ful
jurisdiction and power to the executing court to-decide al
guestions relating to execution, discharge and satisfaction
of the decree. Order XXI Rule 3, however, places a restraint
on the exercise of that power by providing that the
executing court shall not recognise or look “into any
uncertified paynent of noney or any adjustnent of decree. If
any such adjustment or paynent is pleaded by the judgnent-
debtor before the executing court, the latter, in view of
the legislative nandate, has to ignore it if it has not been
certified or recorded by the court.

20. The general power of deciding questions relating to
execution, discharge or satisfaction of decree under Section
47 can thus be exercised subject to the restriction placed
by Oder XXI Rule 2 including Sub-rule (3) which contain
speci al provisions regulating payment or noney due under a
decree outside the court or in any other manner adjusting
the decree. The general provision under Section 47 has,
therefore, to yield to that extent to the special provisions
contained in Oder XXI' Rule 2 which have been enacted to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

prevent a judgnent-debtor fromsetting up fal se, or cooked-
up pleas so as to prolong or delay the execution
pr oceedi ngs.
21. If Section 45 and Order XXI Rule 2 are read together
as has been done by us in this case, the so-called conflict
(we say "so-called" as, in fact, there is none) stands
di spell ed by enploying the rule of ‘harnonious construction
or the other rule that the general provision nmust yield to
t he special provision
22. Coming now to the instant case, the respondent set up
bef ore the executing court in his objection under Section 47
that he had delivered possession to the appellant’s attorney
who had granted his the status of a |icencee so that he may
stay on in the prem ses on paynent of |icence fee which was
nore than the rent he had earlier paid. In pursuance of the
licence granted by the attorney, the respondent allegedly
paid the licence fee to the attorney who also issued
recei pts to him
23. There are three conmponents of this plea. The first is
the delivery of possession by ‘the respondent to the
appel l ant*s attorney; the second is the confernent of the
status of a licencee on the respondent so that he may
continue to occupy the prenmises in question on paynent of
licence fee at a higher rate; and the third is the actua
paynment agai nst receipt indicating that the agreenent was
act ed upon.
24. The decree was for eviction andthe respondent hinself
had agreed in the conpromni se decree to deliver possession to
the appellant by 10th of February, 1992. The plea relating
to the delivery of possession pursuance of the conprom se
decree, it accepted, would anount to an adjustnent of the
decree which shall consequently to an- adjustnment  of the
decree which shall consequently be treated to have been
partially satisfied to the extent of eviction of the
respondent as a tenant fromthe disputed property. That
being so, it had to be recorded and certified under O der
XXI Rule 2. Since this was not done, the provisions of Oder
XXI Rule 2(3)_ prohibiting the executing court from giving
effect to the said plea were applicable and the executing
court acted erroneously in refusing to execute the decree
for eviction of the respondent on the ground that possession
havi ng been delivered to the appellant’s attorney, the
decree, to that extent, stood satisfied.
25. P. Narsaiah vs. P. Rajoo Reddy AIR 1989 AP 164, Bhaban
Dasya vs. Tulsi Ram Keot AIR 1990 Guwahati 90 asalso a ful
Bench decision of the Madhya Pradesh Hi gh Court in Rajeev
Khandel wal vs. Arun Pannalal AIR 1987 MP 262 are cases which
have taken the view that uncertified paynent or adjustnment
cannot be entertained under Section 47. The Hi gh Courts have
gone to the extent of saying that even if judgnent-debtor
pl eaded fraud, the executing court would not look into a
paynment or adjustment which had not been recorded or
certified under Order XXI Rule 2.

Sane view was also taken in Krishna Gobind Patil vs.
Mool chand AIR 1941 Bonbay 302, and by the Calcutta High
Court in ShamlLal Chatterjee & Os. vs. Hazarinal Babu 15
Cal cutta Law Journal 451 and in Biroo Gorain & O's. vs.
Musstt, Jaimurat Koer 16 Calcutta Weekly Notes 923. Even
this Court in Mti Lal Bankers vs. Mhd. Hassan Khan AIR
1968 SC 1087 was of the sanme opinion as it laid down as
under :

"It is open to the parties to enter

into a compronmise with reference to

their rights and obligations under

a decree. There is nothing in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

Code of Cvil Procedure whi ch

prevents the parties fromentering

into such a conmpronise. |If the

conprom se anpbunts to an adj ust nent

of the decree, it nmust be recorded

under 0.21, R 2 and if not so

recorded, it cannot be recognised

by any Court executing the decree."

Where an application is given by a decree-hol der for
certification of payment or recording an adjustnent. O der
XXI Rule 2 presents no difficulty. Were, however, an
application is given by the judgnment-debtor to the court for
the certification, the court has to act judicially. It was
observed by the Privy Council in Shri Prakash Singh vs.
Al | ahabad Bank Ltd. AR 1929 PC 19 as under:

"Sub-rul e 2 t herefore does
contenplate an application by the
j udgnent - debt or ; further, it
provides for notice being given to
t he 'decree-holder, it ~affords an
opportunity for the ~decree-holder
to appear, and it invol ves a

judicial decision by the Court

whet her the paynment shoul d be

recorded. "

Proceedi ngs under Oder XXI Rule 2 are, therefore, not
nere enpty formality as contended by the respondent, but
they are judicial proceedings.

The High Court has reliedupon its own decision in
Indra vs. Narayan Chand 1979 (2) RCR 1 and a decision of the
Al | ahabad High Court in_ Ms Chitra Talkies vs. Durga Dass
Mehta AIR 1973 Allahabad 40. In both-the cases, it was a
fresh tenancy which was granted to the judgnent-debtor and
not a licence as in the instant” case. That apart, on
principles of law, both the decisions, in our opinion, have
not been correctly decided. As observed by us earlier, it is
no doubt open to the parties to adjust or conpronise their
rights under the decree, but if it amounts to adjustnent of
decree, it must be reported to the court whose duty it is to
execute the decree so that that court may record or certify

the sane. If it is not done, the court before  whom the
execution proceedings are initiated will proceed to execute
the decree. It is not every tinme that the decree-hol der and

j udgrment -debtor enter into a conpromnise after the decree.
The judgnent-debtor nay even set up a false case of
conprom se and creation of fresh tenancy after the decree.
It is in order to prevent such judgnent-debtors-that Order
XXI Rule 2 has been enacted so that if such conprom se or
creation of fresh tenancy has not been recorded, the
j udgrent - debt or be not encouraged to initiate another round
of litigation under Section 47 CPC.

The decision of this court in MP. Shreevastava vs.
Ms. Veena 1967(1) SCR 147 was a case where the husband had
obtained a decree for restitution of conjugal rights against
his wife, who, after the decree, returned to the residence
of the appellant and offered to live with him She also
wote letters to the appellant requesting himto all ow her
to go to his house and live with himas his wife. Even the
attenpts of certain friends of the famly to persuade the
appel lant to take the respondent back into the marital home
al so proved to be unsuccessful. The wfe then noved an
application under Oder XXI Rule 2 that the decree be
recorded as satisfied as the appellant had failed to all ow
the respondent to resume conjugal relations even after she
went to his house, which was allowed and it was held by the
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District Judge, Del hi, that the decree stood satisfied. This
order was upheld by the High Court. In this Court, the
principal question raised was that the application filed by
the wife was not nmintainable because an application for
execution of the decree had not, till then, been filed by
the appellant and, therefore, the court was not the
executing court. This was not accepted by this Court and it
was laid down that the application was naintai nabl e under
Section 47 CPC even though execution proceedings had not
been initiated. The court held that even objection under
Section 47 could be filed before the court even though
application for execution had not been fil ed.

The Full Bench of ‘the Madhya Pradesh H gh Court has
al ready considered this decision and, in our opinion, has
rightly distinguished and expl ained it.

26. Wthout entering into any factual controversy, either
here or in the suit for specific performance filed against
the appellant, ~and assumng, for the nonment, that the
agreenent 'pl eaded by the respondent did take place between
himand ‘the appellant’s attorney, it is still to be seen
whet her the rights under the decree passed in favour of the
appel lant for the eviction of the respondent from the
prem ses in questionwere intended to be given up and,
therefore, the decree could not be executed socially in view
of the fresh agreement between the respondent and the
appel l ant through her attorney. The answer is that the
rights available to the appellant under the decree were
preserved and not given up

27. Tenant or |lessee of a premises is a person in whose
favour an interest in the specific imovable property is
transferred, who, therefore, cones to occupy the dem sed
property exclusively in his own rights. “The right to
excl usive possession is the basic feature of the tenancy
created by | ease. Licencee's possession, on the contrary, is
only permssive and he can be thrown out at any tine. He
does not also get the right to exclusive possession. Since
the decree for eviction was passed agai nst the respondent in
his capacity as tenant of the premises in question, he could
have, if at all, avoided that decree only by getting a fresh
| ease of that premises and not a licence which cannot have
the effect of avoiding the decree or superseding or
substituting the decree. The intention of the parties
clearly was not to extinguish the decree for evictionbut to
create only a licence allowi ng the respondent to stay inthe
prem ses for a while.

28. In Konchada Ramanurty Subudhi vs. Gopinath Naik & O's.
1968 (2) SCR 559 = AIR 1968 SC 919, this Court relied upon
the theory of intention and held that the intention of the
parties was the decisive test as to whether the rights under
the decree were given up of not. In that case, the 1andlord
had filed a suit for eviction of the tenant which was
di smissed by the trial court, but was conpronised at the
appel | ate stage. The decree was passed in terns of the
conprom se which provided that the tenant could continue in
possession for five years but if he did not pay rent for
three consecutive nonths he would be evicted by executing
the decree. When execution proceedings were initiated
agai nst the tenant, an objection was raised by himthat the
conprom se decree created a fresh | ease and, therefore, the
decree was inexecutable. This plea was rejected and it was
held that the intention of the parties, which was the
decisive test, was not to enter into the relationship of
l andl ord and tenant. Reliance in this case was placed on the
deci sion of Subba Rao, J. (as he then was) in Associated
Hotels of India Ltd. vs. R N Kapur 1960 (1) SCR 368 = AIR
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1959 SC 1262, in which one of the propositions |laid down
was:

"The real test is the intention of

the parties; whether they intended

to create a lease or a licence."

Rel i ance was al so placed on the observations of Lord
Greene. MR in Booker vs. Palmer 1942(2) Al ER 674, which
i s quoted bel ow.

"There is one golden rule which is

of very gener al application

nanely, that the law does not

i mpute intention to enter into

| egal rel ati onship wher e the

circunstances and the conduct of

the parties negative any intention

of the kind."

Ramamurty’s case was followed by this Court in Snt.
Kall oo & Ors. vs:. Dhakadevi & Ors. AIR 1982 SC 813, in which
again the intention of the parties was held to be the
decisive test and it was |aid down whether a fresh | ease was
i ntended to be created would depend upon the intention of
the parties.

29. In the instant case, ~the respondent hinmself says that
it was only a licence which was created in his favour and
that he had to /'pay the licence fee. This itself s

indicative of the fact that a fresh | ease was not created in
his favour and consequently the rights under the decree were
neither intended to be surrendered nor were they actually
surrendered. The decree renained preserved and the creation
of a licence had not the effect of destroying it.

30. Inview of the above, the appeal is allowed, the
judgrment and order passed by the executing court as al so by
the H gh Court are set aside and the objections filed by the
respondent under Section 47 CPC are dismissed with a
direction to the executing court to proceed wth the
execution of the decree and deliver possession to the
appel | ant.

31. The appellant shall be entitled to her costs throughout
fromthe respondent.




