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This is a sonewhat unusual review petition filed by the
Supreme Court Bar Association and supported by Gaurav Jain,
the original petitioner, in respect of a decision of a Bench
of two judges of this court, Ramaswany and Wadhwa, JJ. in
wit petition (c) No. 824 of 1988, Gaurav Jain v. Union of
India & Os. and reported in 1997 (8) SCC 114. By an order
dated 5th of January, 1998 this review petition has been
directed to be heard by a Bench of ~there judges of this
Court. Hence the petition has been placed before us.

The original wit petition (under Article 32 of the
constitution was filed as a public interest litigation by

Gaurav Jain, an advocate of this Court. In the wit
petition, the petitioner had asked for establishnent of
separate educational institutions for t he <children  of

prostitutes and for wvarious other Treliefs concerning
children of prostitutes. The petition was heard and disposed
of by a Bench of two judges - Ramaswany and Wadhwa, JJ. in
the judgnent delivered by Ramaswany, j., apart from a
di scussion of the plight of prostitutes and their children
various directions have ben given, including directions for
the constitution of a commttee as set out inthe judgnent,
to exam ne the plight of children of the prostitutes as al so
the problems of the prostitutes thenselves and to devise
ways and neans for anelioration of their condition and for
prevention and eradication of prostitution. On the ot her
hand, wadhwa, J. in his judgment, while agreeing with the
directions given by ramaswany, J. pertaining to the children
of the prostitutes, has not agreed to the directions given
in respect of eradication of prostitution or succour and
sustenance to be provided to them He has stated:

" The committee in its report which

runs into over 100 pages has only

referred in two paragraphs, while

exam ning target group, as to who

are the prostitutes. Apart from

this | donot find there is any

di scussion in the report of the

Conmittee towards eradication of
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prostitution. As to what should be
the schene to be evol ved to
eradicate prostitution, i.e. the
source itself; the basics ; and
what succour and sustenance can be
provided to the fallen victinms of
flesh trade was not a question
agitated in t he pr oceedi ngs,
Certainly no one can dispute that
evil of prostitution must be
curbed. It is the nandate of the
Constitution whi ch prohi bits
traffic in human beings.....

| am not entering into the
scope and wi dth of public interest
[itigation but when the  issue has
not been squarely raised, concerned
parties not i nformed, pleadings
being not” there, it nmay not be
corriect to -enbark upon - that task
and to give interpretation of the
| aw applicable thereto and that too
wi t hout hearing ‘the parties when
the issue is so profound certainly
i nvolving the/ issue is so profound
certainly involving hearing of the

Uni on of I ndi a and State
CGovernments with respect to their
pr obl emns.

Thus consi deri ng the

substratum of the judgnent prepared

by my learned brother relating to

children of the prostitutes and

establ i shnent of the juvenil e homes

I would concur with the directions

being i ssued by himin his order. |

woul d, however, record ny

respectful dissent on the question

of prostitution and the directions

proposed to be issued on that

account and al so, in the

ci rcunst ances of the case, what ny

| earned brother has to say on the

directions proposed to be issued

referring to the provisions of to

be i ssued referring to the

provisions of Article 142 and

145(5) of the Constitution”

[underlining ours]

Despite this clear dissent voiced by his brother judge,
Ramaswany, J. has given directions relating to prostitution
and its eradication. He has held that under Article 32 of

the Constitution, when a public interest |litigation is
| aunched, it cannot be considered as adversorial. it
i nvol ves cooperation between the State and the Court. Had it
been an adversorial dispute, in view of the dissent

expressed by his brother judge, he would have referred the
matter to a three judge Bench in respect of the directions
on which he and his brother judge had differed. However,
since the petition was public interest litigation and was
not adversorial in nature, and since the matter was pending
for nearly a decade, if a reference were to be nade to a
three-judge Bench, it may be further delayed. Therefore,
under Article 142 he could issue directions to enforce his
order inits entirety even in respect of that portion of the
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order from which his brother judge had di ssented, in order
to do conplete justice in the case. By availing of Article
142, a Single Judge sitting in a Division Bench of two
judges has issued directions singly although there is a
di fference of opinion between himand his brother judge. It
is this part of his order which is sought to be reviewed on
the ground that it discloses and error apparent on the face
of the record.

Article 145(1) of the Constitution provides that
subj ect to the provisions of any | aw made by Parlianent, the
supreme Court may, from time to time, with the approval of
the President, nmke rules for regulating generally the
practice and procedure of the court. The Suprenme Court Rul es
have been franmed under this provision. Under clause (2) of
Article 145, subject to the provisions of clause (3), rules
made this Article may fix the m ni mum nunber of judges who
are to sit for any purpose, and may provide for the powers
of single judges and Division Courts. Clause (5) of Article
145 provi des as follows:

" 145(5): NO judgnment ~and no such

opi nion shall b delivered by 'the

Supr emne Court save with t he

concurrence of a mpjority of the

judges present ~ at the hearing of

the case, but ~nothing in this

cl ause shall be deened to prevent a

judge who does not concur from

delivering a dissenting judgnent or

opi nion."

In view of Article 145(5) the concurrence of .a majority
of judges present at the hearing of a case is necessary for
any judgnent or order. Wen a Bench consists of two judges
and they differ, the correct procedure is to refer the
matter to the Chief justice for constituting a |arger bench
Under Order VII Rule 1 of ‘the Supreme Court rules, 1966,
subject to the other provisions of these rules, every cause,
appeal or matter shall be heard by a Bench consisting of not
| ess than two judges nom nated by the Chief Justice subject
to certain provisos. Rule 2 of Oder VII provides that
where, in the course of the hearing of any cause, appeal or
ot her proceedi ng, the Bench considers that the matter should
be dealt wth by a larger Bench, it shall refer the matter
to the chief Justice, who shall thereupon constitute such a
Bench for the hearing of it. Oder XXXV deals with
applications for enforcenent of fundanmental rights ~under
Article 32 of the Constitution. Rule 1 of Oder XXXV
provi des as foll ows:

"1. (1): Every petition under

Article 35 of theConstitution shal

be in witing and shall be heard by

a Division Court of not |less than

five judges provided that a

petition which does not raise a

substantial question of law as to

the i nterpretation of the

constitution may be heard and

deci ded by a Division court of |ess

than five judges, and, during

vacation, by the Vacation Judge

sitting singly."

Rules 10 (1) and (2) of Oder XXXV are as foll ows:

" 10(1) : Unl ess t he court

otherwise orders, the rule nis

together with a copy of t he

petition and of the affidavit in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

support thereof shall be served on

the respondent not | ess t han
twenty- one days bef ore t he
returnabl e per sons directly

affected and on such ot her persons
as the Court may direct.

(2) Affidavits in opposition shal
be filed in the Registry not later

t han f our days bef ore t he
returnabl e date and affidavits in
reply shall be filed wthin two

days of the service of the

affidavit in opposition."

Therefore, counter affidavits can be filed by the
respondents in a public interest litigation, and further
affidavits in rejoinder etc. can also be filed.

There is no provision under Order XXXV for any specia
procedure in respect of a public interest petition under
Article 32. The petition wll have to be served on the
respondents-who have a right to file a counter affidavit.
Al t hough the proceedings in a public interest litigation may
not be adversorial in a given case, there can clearly be
di fferent perceptions of the sane problem or its solution
and the respondents are entitled to put forth their own view
before the Court which may or may not coincide with the view
of the petitioner. The court may cone to a view different
fromthat of any of the parties. Therefore, even in a public

interest litigation,  if the nmenbers of the Bench hold
different views, the provisions of Article 145(5) will apply
and the matter will have to be decided by a majority. Wen a

Bench consists of tw judges and they differ, the matter
nmust necessarily be referred to the Chief justice for
constituting a |arger Bench. In fact this legal position is
expressly noted by Ramaswany, J. However, he has taken the
view that despite the provisions of Article 145(5), he can
take the assistance of Article 142 for the purpose of
i ssuing directions even though his brother judge has
differed fromthese directions.

W do not find any thing in Article 142 which enabl es
the court to do so. Article 142 provides as foll ows:

" 142. Enforcenent of decrees and

orders of Supreme court and orders

as to discovery, etc.-

(1) The Suprenme Court in the

exercise of its jurisdiction my

pass such decree or make such order

as is necessary for doing conplete

justice in any cause or matter

pendi ng before it, and any decree

so passed or order so nmade shall b

enf orceabl e t hr oughout t he

territory of India in such nanner

as may be prescribed by or under

any law made by parlianent and,

until provision in that behalf is

so made, in such manner as the
presi dent nmay by order prescribe.
(2) oo "

It does not and cannot override Article 145(5). The
decrees or orders issued under Article 142 nust be issued
with the concurrence of the mpjority of judges hearing the
matter. In the case of Prem Chand Garg and Anr. v. Excise
Comm ssioner, U P. and Os. ( AIR 1963 SC 996) , a Bench of
five judges of this Court considered a Rule nade by this
Court providing for inposition of terms as to costs and as
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to giving of security in a petition under Article 32. The
Rul e was sought to be justified, inter alia, on the ground
that the powers conferred on this Court under Article 142
were very wde and could not be controlled by Article 32.
Negativing this contention, this Court said, "The powers of
this Court under Article 142(1) are no doubt very w de and
they are intended and would be exercised in the interest of
justice. But that is not to say that an order can be nade by
this Court which is inconsistent with the fundamental rights
guaranteed by Part 11l of the Constitution. An order which
this Court can nake in order to do conmplete justice between
the parties must not only be consistent with the fundamenta
rights guaranteed by the Constitution but it cannot even be
i nconsi stent with the substantive provisions of the rel evant
statutory laws. Therefore, we do not think it would be
possible to hold that Article 142(1) confers upon this Court
powers which can contravene the provisions of Article 32".
Simlarly, powers conferred by 6 ‘Article 14291) al so cannot
contravene the provisions of Article 145(5). Article 142
woul d not' _entitle a judge sitting on a Bench of two judges,
who differs fromhis colleague to issue directions for the
enforcenent of his order although it may not be the agreed
order of the Bench of two judges. If this were to be
permtted, it would lead to conflicting directions being
i ssued by each judge under Article 142, directions which may
quite possibly nullify the directions given by another judge
on the sanme Bench. This would put the court in an untenable
position. Because if in a Bench of two judges, one judge can
resort to Article 142 for enforcenent of his directions, the
second judge <can do likewi se for the enforcement of his
directions. And even in__a larger Bench, a judge holding a
mnority view can issue his order under ‘Article 142 although
it my conflict with the order issued by the mgjority. This
woul d put this Court in an indefensible situation and |ead
to total confusion. Article 142 is not neant for such a
pur pose and cannot be resorted to in this fashion

The learned judge is in error in resorting to Article
142 for the purpose of enforcenent of his directions
al t hough his brother judge has  dissented from those
directions. The justification which is put forward for
resorting to Article 142 is that reference to a | arger Bench
woul d cause del ay. This cannot be a ground for not follow ng
the provisions of the Constitution under Article 145:
Whenever a nmatter has to be referred to a larger Bench
there is bound to be some delay. But such a reference is
necessary in the interest of justice. It is necessary that
the Court speaks with one voice and that voice is the voice
of the mmjority as propounded in Article 145(5). Only then
can its orders be enforced. Wen two judges differ, the

matter will have to be decided by a | arger Bench.
We, therefore, allow this review petition. The
directions given by the | earned judge rel ating to

prostitution and/or its anelioration or eradication or set
aside. This, however, should not be understood as preventing
the Union or State Governnents from fornulating their own
policies in this area or taking nmeasures to inplenent them
Hi s observations relating to the use of Article 142 in this
connection are also set aside and the question of giving any
directions in relation to prostitution, its eradication or
anelioration will have to be placed before a | arger bench if
any directions are required to be given in that connection
by this Court. The matter should be placed before the
Hon' bl e the Chief Justice for considering whether a |arger
Bench shoul d be constituted for this purpose.
In view of this order, the application filed by the
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Union of India - I.A No. 1is not pressed. It is
accordi ngly di sposed of.




