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PETI TI ONER
SMI. SATHYAPREMVA NMANJUNATHA GOADA

Vs.
RESPONDENT:
THE CONTRCLLER OF ESTATE DUTY, KARNATAKA
DATE OF JUDGVENT: 03/ 04/ 1997
BENCH

K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
ORDER

This appeal s by certificate granted bythe Division
Bench of Karnataka Hi gh courtunder ~Section 64(1) of the
Estate Duty Act, 1953.The facts are very sinple and lie in
a narrow conpass.

The appel | ant is thew dow of Manjunatha Gowda.
Manj unat ha Gowda was anenber of jointfam |y consisting of
Mal | egowda, his father and other nenbers  of the Hindu
Undivided Family. On may 4, 1965, ona partition anpngst
t hensel ves, he got 4/5th share in the Hi ndu Undivided Famly
properties. Onhis demse, it is clained that his unmarried
daughter has 1/5th share in itand hiswi dow, the appellant
al so has a share in that property.

Hedi ed on August 18, 1971 and when estate duty was
sought to be inposed, the appellant clained exclusion of her
share and that of her daughter in the property under Section
8(1) (d) of the H nduLaw Wmen's Rights Act, 1933 (M/sore
Act No. VIII of 1933), (for short, the ‘Act’). The Estate
Duty officer excluded her sharefromtaxable estate. But, on
appeal ,it was reversed. on a reference, the high Courtheld
that the view taken by the Tribunal is correct. Thusthis
appeal

The qguestion onwhi ch reference was sought! by the
assessee is asunder : "whether inthe facts and the
circunstances of the case, the Tribunal was correct in
hol di ngthat neither the unmarri ed daughter nor the wife of
the deceased had any interestin the above property of the
deceased whil e he was alive"

Thus the only question for consideration is: whether
the Estate left byManjunatha Gowda wasobtained by
survivorship applying Section 8(1)(d) of the Act? Section 8
reads as under:

"1(a) At a partition of joint

fam ly property between a person

and his son or sons, his nother

his unmarred daught ersand the

wi dows and unnarri ed daughters of

hi s predeceased undivi dedsons and

brothers who have leftno male

i ssue shall be entitled to a share
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with them
(b) At a partition of joint famly
property anong br ot hers, their

not her, their unnmarried sisters and
wi dows and unmarri ed daughters of

their pr edeceased undi vi ded
brothers who have leftno male

i ssue shall be entitle to share
with them

(c) Sub Sections (a) and (b) shal

al so apply mutatis nutatis to a

partition among other coparceners

ina jointfamly

(d) Wiere jointfam|yproperty

passes toa single coparcener by

survivorship, it shallso pass

subject to the rights toshare of

the cl asses” of fenmales enunerated

i nthe above sub-section."

Clauses (a) to (c) of sub-section (1) of Section8 do
not apply to the facts in this case. Only clause (d) applies
to thefacts in this case. Areadingof it would indicate
that when joint famly property passes to a single
coparcener, by survivorship, itshall so pass subject to the
rights of the share ofthe classes of fenmales enunerated in
clause (a) of sub-section (1) of Section 8.

Cl asses of femal es have been nentioned in Cause(a),
nanmely, his nother, his wunnarried daughters, w dows and
unmarried daughters  ofhis predeceased undivided sons and
brot hers whohave |eft i s not necessary for its
constitution. Nor is it necessary that —allthe nenbers
possessright or status even though the property of the
famly is called joint famly property.

Ont he other hand, coparcenary isa narrower bodythan
a joint fam|lyand consists of only those persons whohave
taken by birth an interest in the property of the holder fro
the time being and who can enforce a partition wheneverthey
like. It commences with a common. ancestor and includes a
hol der of joint property and only those males in hismale
line who are not renmoved from him by nore than three
degrees. Thus while a son, a grandson or a great-grandson is
a coparcener wth theholder of the property, the great-
great - grandson cannot be coparcencer with him because he is
renovedby norethan three degrees fronthe hol der

H ndu Undivided Fanmily isa concept and coparcenary is
not one of the same under the H ndu Law. But for the
purposes of taxationunder the Act, as in other tax
nmeasures, |ikethe Income-taxAct, they are treated as one
and thesane. The question, therefore is: whether Manjunatha
CGowda, when he had the propertyat the partition between the
coparceners received itby survivorshi p? The prinmary meani ng
if theword ‘survive'is to |ive beyond the life or extent
of, or to outlive; but it also has secondary meani ng nanely,
to live after,and asused inthe phase, "If either of any
said sons should die wthout |eavinga child which shall
survivehim" The word ‘successor’ has been defined in
Bl ack’ sLaw Dictionary(sixthedition) at page 1431 as
under .

"One thatsucceeds or follows; one

who takesthe place that another

has left,and sustains the |Ilike

part or character; one who takes

the place of another by succession

One whohas been appointed or

el ected tohold anoffice after the
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The word

‘survivor’ has been defined inP. Ramanat ha

Ai yar’s' The Law Lexicon’ (1987edition), thus:
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Here, we are concerned w th Manjunatha Gowda who had
obt ai ned property at a partition w thcoparceners.
Survivorship, therefore, is theliving of one of two ornore
person after the death of the othershavinginterest to
succeedin theproperty by succession. The shares in the
coparcenery property changes with death or birth of other
coparceners. However, in the case of survivorship it si not
of thesane incidence. He received the property at the
partition wi thout theirbeing any othercoparcener. It is an
i ndi vi dual property and, therefore, he did not receive it by
survivorship but by virtue of his status bei nga coparcener
of theHi ndu Joint famly along wthhis father andwith
br ot hers.

Under these circunstances, the conclusion reached by
the High Court that it si by partition,not by survivorship
clause (d) of sub-section (1)of Section 8 does not get
attracted. No doubt, the |earned counsel relied upon the
judgrment of this Court in Nagendra Prasad &Anr. v. Kem
Panarijamm [AIR 1966 SC 209]which was al so considered by
the Hi gh ' Courtin the inmpugnedjudgnent. This Court therein
has expl ained ~that the objectof Section 8(1)(d) on the
different footing. nerely because partition by one of the
coparceners under clauses (a)to (c)is a condition for a
fam ly class ofpersonsentitied to a share in the property,
it does not apply 'to a case where famly class of persons
entitled underclause 8(1)(d) since itstands on altogether
on a differentfooting and, therefore, partition is not
condition precedent ‘for claimng a share bya class of
fam ly person enunerated in Section 8(1)(a) ofthe Act. But
that principle has not bearing to the facts in this case for
the reason that the propertyheld was notreceived by
survivorshi p.

Under these circunstances, famly nenbers enunerated
under section 8(1)(d) are notentitled to ashare in the
estate left bythe deceased.Thus we do not find any
illegality in the view taken by the H gh Court warranting
interference.

The appealis accordingly dismssed. No costs.




