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ACT:

Bonbay Rents, Hotel and Lodging Rates  Control Act,
1947; ss. 14(2) & 15A-VWether and how far statutory tenant
governed by the Act could have created a valid ' licence
bef ore 1st February, 1973.

Constitution of India, Article 227-Finding of facts-
Scope and anbit of jurisdiction of High Court to interfere.

Statutory interpretation.

Non- obst ant e cl ause "notwi t hst andi ng anyt hi ng
contained.. '-Expression contained in  statute-Meaning of-
Court to find out what is |legal not what is right.

M schief rule-Applicability of-Literal construction and
reading of the statute as a whole to be in consonance w th
m schief intended to be renedied-Ganmmtical construction
ordinarily to be resorted to.

Transfer of Property Act, 1882, s. 108(j)-Lease-
Transfer of interest-Nature of.

I ndi an Easenent Act, 1882, ss. 52 & 53: ’Licence’-
Nat ure of.

Words and Phrases

"Not wi t hst andi ng’ -’ subj ect to’-Meani ng of.

HEADNOTE:

Section 15A(1) of the Bonbay Rents, Hotel and Lodgi ng
House Rates Control Act, 1947 inserted by s. 14 of the
Anmendi ng Act of 1973 provides that notw t hstandi ng anyt hi ng
cont ai ned el sewhere in that Act or anything contrary in any
other law for time being in force, or in any contract, where
any person was on the 1st day of February 1973 in occupation
of any prem ses, or any part thereof which is not |ess than
aroom as a licensee he shall on that date be deened to
have becone, for the purposes of that Act, the tenant of the
l andl ord in respect of the
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prem ses or part thereof, in his occupation. Sub-section (2)
of s. 14 stipulates that where the interest of a Ilicensor
who is a tenant of any premses, is deternined for any
reason, the Ilicensee, who by s. 15A is deemed to be a
tenant, shall, subject to the provisions of the Act be
deened to becone the tenant of the landlord, on the terns
and conditions of the agreement consistent wth the
provisions of the Act. Section 13(1) (e) entitles the
landlord to ask for the eviction of the tenant if the tenant
has, after the date of commencenent of the Anmendment Act,
1973 unlawfully given on licence the whole or part of the
prem ses let to him

The respondent-1andlady had an oral |ease of her flat
situated in Bonbay, since 1952. She terminated that tenancy
by notice in 1970 and instituted a suit for possession on
the ground of personal “requirenent. The Court of Snal
Causes passed an ex-parte decree for eviction against the
tenant .in/ 1972. The appellant obstructed execution of the
decree on the plea that she was a caretaker of the prem ses.
Subsequently the ex-parte decree was set aside and the suit
restored. The tenant gave evidence that he was in occupation
of a part of the prem ses. The trial court passed a decree
against the tenant in 1976. The appeal filed by him was
di mi ssed by the Appellate Bench of the Small Causes Court.

Awit petition filed against the appellate decision
was disnmissed by the H gh Court in March 1980. The appel | ant
havi ng obstructed the execution of the decree confirmed by
the High Court, the landlady filed an application for
renmoval of the obstruction in the executing court. In the
reply filed by the appellant in July 1980 it was stated that
she was in occupation of the whole prem ses as a licensee,
but did not specify any date of the agreenent nor did she
produce any copy thereof. She produced  the agreenent of
| eave and |icence when her deposition commenced before the
trial Judge in July 1981 and cl aimed excl usive possession
The trial Judge on 25th February, 1983 allowed the
respondent -1 andl ady’ s application and ordered renoval of the
appel l ant’ s obstruction. The trial court observed that there
was no genui ne agreenent between obstructionist-appell ant
and the tenant. However, it found that there was some
consi deration and that there was very cordial relationship
between the appellant and the tenant. It concluded that the
appel l ant was in exclusive possession of the said prenises
of not less than a room on 1st February, 1973, and prinma
facie the appellant came within the provisions of s. 15A of
the Act. Being of the viewthat in law after the termnation
of the tenancy of the tenant there was no capacity left in
the tenant to grant the leave and licence, it held /that
there was no
868
subsisting licence in lawin favour of the appellant and as
such she was not entitled to protection as a |licensee.

The Appellate Bench of the Small Causes Court on _an
appraisal of the evidence concluded that it could be
reasonably said that there was a |icence and not a | ease,
that the entire evidence went to show that the appell ant
must have been in possession of the prenmises in question
since 1964-65 continuously as a licensee. It did not accept
the contention that the tenant was in exclusive possession
It held that the appellant was in possession on 1st
February, 1973, and therefore entitled to protection under
s. 15A of the Act.

A proceeding under Art. 227 of the Constitution was
thereafter noved by the respondent-|andlady before the Hi gh




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 29

Court. The High Court took the view that the obstruction was
raised by the appellant at the instance of the judgnent-
debtor tenant, that the executing court was right in
rejecting the stand taken by the obstructionist, that the
case that the licensee was in possession on the relevant
date had not been nmde out, that since 1968 or thereabout
the judgnent-debtor-tenant as al so the appel | ant -
obstructionist had been naking use of the prenises for
di verse purposes and it could not be said that the appellant
was in exclusive possession in her own right, that nere
occupation was different from possession and was not enough

to spell out a licence, and that to get the benefit of s.
15A of the Act it had to be established that there was a
valid licence subsisting on the nmaterial date, i.e., the

date on which s. 15A was incorporated. It noted that the
j udgrment - debtor was a statutory tenant inasnmuch as the
decree for ejectnent had been passed against himand that
there was no case that the \judgnent debtor wunder the
original terns of the |ease between himand the respondent
was entitled to create a sub-tenancy or a licence in respect
of the premi ses or any part thereof. Therefore, it could not
be said that the appellant was a |licensee and had acquired
protection under s. 15A of the Act. It was the judgnent-
debtor who was in ‘possession and who allowed the appell ant
to continue for all these years. Relying on a Full Bench
decision of the Hgh Court in Ratanlal Chandiprasad v.
Mani ram Darkhan (WP. No. 76 of 1980 decided on 18th
Cctober, 1985) it held that since in the instant case in the
terms of agreenent of sub-lease, there was no right to
create licence in the tenant, the tenant could not have
created a valid licence in favour of the appellant.

In this appeal by special leave it was contended for
t he appel | ant
869
that the H gh Court was in error in interfering with the
findings recorded by the appellants bench of the Court of
Smal| Causes in an application’ under Art. 227 of the
Constitution.

For the respondent it was contended that under s. 15(1)
read with s. 15(2) of the Act a tenant was not entitled to
create any sub-tenancy or to transfer his interest in the
prem ses after 21st My, 1959 unless the contract of tenancy
positively allowed to do so, that a statutory tenant
continued to be possessed of the sane rights and was subject
to the sane disabilities as a contractual tenant, that under
s. 53 of the |Indian Easenent Act, 1882 the right  of any
person to create any |licence was cotermnus with his right
to transfer his interest in the property effected by the
licence, that it was wong to assune that a statutory tenant
was no |onger bound by the terms of his contract of tenancy
after his contract was terminated by notice of the“landl ord,
and that the non-obstante clause in s. 15-A of the Act which
protected the operative part of the section did not validate
a licence which was invalid.

Al'l owi ng the appeal, the Court,

N

HELD: 1.1 The High Court exceeded its jurisdiction in
interfering with the finding of facts nade by the Appellate
Court. [903E]

1.2 In exercise of jurisdiction under Article 227 of
the Constitution, the H gh Court can go into the question of
facts or look into the evidence if justice so requires it.
But it should decline to exercise that jurisdiction in the
absence of clear cut down reasons where the question depends
upon the appreciation of evidence. It also should not
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interfere with a finding withinthe jurisdiction of the
inferior tribunal or court except where the finding is
perverse in lawin the sense that no reasonable person
properly instructed in | aw could have come to such a finding
or there is any ms-directionin law or a view of fact has
been taken in the teeth of preponderance of evidence or the
finding is not based on any material evidence or it has
resulted in nanifest injustice. Except to that Ilimted
extent the H gh Court has no jurisdiction. [883G H 884A]

1.3 The Courts nust not use the power under Article 227
as a cloak of an appeal in disguise. The wit of Certiorar
does not lie in order to bring up an order or decision for
rehearing of the issues raised in the proceedi ngs. [883D E]

In the instant case, both the trial court and the
appel | ate court
870
after discussing the evidence ~had cone to the conclusion
that the appellant was in possession on or before 1st
February, '1973. The trial court had expressed doubt about
Ex. A but ultimately accepted the position. The appellate
court had  observed that it could not be said that it was a
concocted story and concluded that there was a |licence.
Though there were discrepancies in the evidence of the
obstructionists and there was inconsistency in the conduct
of the judgnent-debtor in resisting the suit, yet all these
were for the Court’s finding facts. The very fact that the
trial court came to one conclusion and the appellate court
cane to another conclusion in respect of certain aspects was
an indication of the position that two views were possible.
In preferring one view to another of factual appreciation of
evi dence, the H gh Court transgressed its limts of
jurisdiction under Article 227 of the Constitution. [884B-C]

D.N. Banerji v. P.R  Mikharjee & Os., [1953] SCR 302
at 305; Babhutnmal Raichand GOswal v. Laxnmibai R Tarte and
anot her, AIR 1975 SC 1297; R v. Nothrumberl and Conpensati on
Appeal Tribunal, Ex. Parte Shaw, [1952] (1) Al England Law
Reports 122 at 128; Harbans Lal v. Jagnohan Saran, /[ 1985] 4
SCC 333; Trinbak Gangadhar Tel ang and Anot her v. Ram Chandra
Ganesh Bhide and Others, [1977] 2 SCC 437; and Snt. MM
Amonkar and Others v. Dr. S. A Johari, [1984] 2 SCC 354
referred to.

2.1 The Hi gh Court was in error on the construction of
the provisions of s. 15A of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control Act, 1947. [903E-F]

2.2 Al licensees created by landlords or by the
tenants before 1st January, 1973 and who were in actua
occupation of prem ses, which was not less than a room
woul d be the licensees of the landlord or tenant and whether
there be any term in the original agreenment of tenancy
permtting creation of such tenancy or |icences or not, they
woul d becone tenants under the Act. [903F-QG

2.3 Licence is a personal privilege to do something on
a prem ses which otherwise would be unlawful. It is not an
interest in property but purely a personal right. G ant of
licence does not entail transfer of interest, nor create any
interest in property. A tenant protected by statute is
entitled to create a licence. He is in the sanme position as
a contractual tenant until the decree for eviction is passed
against him The rights of a contractual tenant include the
right to create licence, even if he is the transferor of
interest. Therefore, until a decree of
871
eviction was passed against the tenant he could have created
a licence before 1st February, 1973. [899F-G

Warman Shrinivas Kini v. Ratilal Bhagwandas & Co.,
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[1959] 2 Suppl. SCR 217; V. Dhanapal Chettiar v. Yesoda

Ammal , [1980] 1 SCR 334 at 340; G an Devi Anand v. Jeevan
Kumar and Qthers, [1985] 2 SCC 683 at 686-687 and 707; Anand
Nivas (Private) Ltd. v. Anandji Kalyanji Podhi & Os.,
[1964] 4 SCR 892; Jagdish Chander Chatterjee & Ors. v. Sri

Kishan & Anr., [1973] 1 SCR 850; Damadilal and Qhers v.
Parashram and O hers, [1976] Supp. SCR 645; Ganpat Ladha v.
Sashi kant Vi shnu Shinde, [1978] 3 SCR 198; Ludhichem
Agencies Etc. v. Ahned R V. Peer Mhamed and Anr., [1982] 1
SCR 712; B.M Lall v. Dunlop Rubber & Co. Ltd. & Os.,
[1968] 1 SCR 23; Vasant v. Dikkava. AR 1980 Bonbay 341; and
C. K. Thakur v. N L. Shetty (First Appeal No. 754 of 1978)
Bonbay Hi gh Court, referred to.

2.4 1t cannot be said that s. 15A was enacted to
protect the interest of |I|icensees of the |andlords and not
the licensees of the tenants. The ains and objects, and the
schene of the Amending Act do. not warrant a restricted
meaning to the expression ’'licence’. The amended section
says that /= whoever is in possession as a |licensee shall be
deened to have becone for the purposes of the Act the tenant
of the landlord. Further, s. 15A read with s. 14(2) of the
Act make it apparent that where the interest of a licensor
who is a tenant of any premses, is deternmined for any
reason, the Ilicensee, who by s. 15A is deemed to be a
tenant, shall, subject to the provisions of the said Act be
deened to be a tenant of the landlord, on the terns and
conditions of the agreement consistent with the provisions
of the Act. [900F-H|

2.5.1 1t is not possible to accept the view that the
non-obstante clause in-s. 15A which was connected with the
operative part of the section, that is, the |licensee shal
on the date specified be deened to have becone a tenant,
does not detract fromthe power of the tenant not to create
licence. Such a construction would curtail the | anguage of
the section and render the anmendnment neani ngl ess. Unl ess one
is constrained by conpulsion to give a restricted neaning,
one should not do it. There 1is no such conpulsion in this
case. [902F-QG

Aswi ni  Kumar CGhosh & Another v. Arabinda Bose &
Anot her, [1953] SCR 1; and Domi nion —of India & Another v.
Shribai A lrani & Another, [1955] 1 SCR 206 at 231 referred
to.

872

2.5.2 If the view that a statutory tenant, whose

contractual tenancy did not specifically authorise himto

sublet or grant lease, could not create a valid licence
before comng into operation of the anmendnent on |Ist
February, 1973 were to prevail then it wll [(defeat the
purpose of the non-obstante clause in s. 15A of the Act.
[ 901A]

2.5.3 The expression "notwi t hst andi ng’ is in
contradistinction to the phrase ’'subject to', the latter

conveying the idea of a provision yielding place to anot her
provision or other provisions to which it is made subject. A
cl ause begi nning with the expression ’'notw thstanding
anything contained in this Act or in sone particular
provision in the Act or in sone particular Act or in any |aw
for the tinme being in force, or in contract’ is nore often
than not appended to a section in the beginning with a view
to give the enacting part of the section in case of conflict
an overriding effect over the provision of the Act or the
contract rmentioned in the non-obstante clause. It is
equivalent to saying that in spite of the provision of the
Act or any other Act nentioned in the non-obstante cl ause or
any contract or document nentioned the enactnent follow ng
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it will have its full operation or that the provisions
enbraced in the non-obstante clause would not be an
i mpedi ment for an operation of the enactnent. [903A-D

In the instant case, the non-obstante clause in s. 15A
clearly provides that a |icensee, who was not a tenant,
shal |l nevertheless in the circunstances nmentioned in the
section, be deemed to have become a tenant of the | andlord.

The South India Corporation (P) Ltd. v. The Secretary,
Board of Revenue, Trivandrum & Anr., AIR 1964 SC 207 at 215
[ 1964] 4 SCR 280.

2.6 In finding out the meaning of the expressions used
the courts nmust find out what is legal, not what is right.
The rule of construction of a statute is to give effect to
the intention of the legislature, to be collected fromthe
statute itself, and not-to amend what is actually expressed.
The words of the statute where the |anguage is plain nust
primafacie be given their ordinary nmeaning. Were the
grammati cal construction is clear and manifest and without
doubt that construction ought "to prevail wunless there are
sonme strong and obvi ous reasons to the contrary or it led to
any mani fest —absurdity or- repugnance in which case the
| anguage rmay be varied or modified so as to avoid
i nconveni ence, but no-further. [901A-C E-(Q

873

In the instant case, nothing has been shown to warrant
that such Iliteral construction should not  be given effect
to. Under s. 15A all licensees who were  there on 1st
February, 1973 were to be protected and subsequent |icences
were made illegal, ‘as was done in the case of sub-tenancy
from1959. It was intended to protect very |arge nunber of
legitimate persons in occupation and also to elimnate
future mschief Such a literal construction and readi ng of

the statute as a whole is in consonance with the mschief to
be avoi ded. [901D

Since in the instant case, the |licence was created
before 1st February, 1973 the |licensee nust, therefore, by
the express terns of s. 15A of (the Act, continue to be a
tenant of the landlord in respect of the premses in
guestion. [903F-Q

Nokes v. Doncaster Amal gamated Collieries, Ltd., [1940]
A.C. 1014 at 1022; Heydon's case, 76 E.R 637; Maxwell ' On
the Interpretation of Statutes’, 12th Ed., p. 40; Becks v.
Smith, [1836] 2 M & W 191 at 195 and TVAv. Hll, U S
Supreme Court Reports, 57 Lawers’ Ed. 119 at 146; and
Hal sbury’s Laws of England, 4th Ed., Vol. 44, para 856,
referred to.

Ful I Bench deci sion of Bombay High Court .in R C Jalan
v. R Darkhan, WP. No. 76 of 1980 dated 18th COctober, 1985
overrul ed.

3. Wien one person grants to another, or to a definite
nunber of other persons, a right to do, or continue to do,
in or upon the i movable property of the grantor, sonething
whi ch woul d, in the absence of such right, be unlawful, and
such right does not anpbunt to an easenent or an interest in
the property, such right is called a |icence.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 840 of
1986

Fromthe Judgnent and Order dated 20.12.1985 of the
Bonbay High Court in WP. No. 1130 of 1984.

Dr. Y.S. Chitale, Uday Lalit and P.H Parekh for the

Appel | ant .
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V.M  Tarkunde and Ms. M Karanjawala for the
Respondent .

The Judgnent of the Court was delivered by
SABYASACH MUKHARJI, J. The following two questions
ari se
874
in this appeal by special |eave fromthe judgnent and order
of the learned single judge, Bonbay H gh Court dated 20th
Decenber, 1985:
(i) how far can the Hi gh Court in exercise of the
power under the wit jurisdiction under Article
227 of the Constitution interfere with the
findings of facts by the appropriate authorities;
and
(ii) whether and. how far a statutory tenant
governed by Bonbay  Rent Act, 1947 could have
created a valid licence before 19737
Inorder to appreciate the questions, it is necessary
to refer 'to certain facts. One Shri S.P. Rao was an ora
| essee in respect of Flat No. 10-A in Konkan Cooperative
Housi ng Society Ltd. Mahim Bonbay (hereinafter called the
sai d prem ses) of one Smt. Ashalata S. Guram the respondent
herein since 1952. On or about 10th Novenber, 1966, it is
alleged that there was a witten agreenent of |eave and
l'icence entered into between the tenant, Shri S.P. Rao and
the appellant herein in respect of the prenises being the
entire flat. According to the respondent land-lady this is
an ante document created for the purpose of  the present
obstructioni st proceedings out of ~which the present appea
arises. In 1970, the tenancy of Shri S.P. Rao was term nated
by notice of the respondent, |andlady as her husband was
bei ng posted in Bonbay prior to his retirement in 1971. The
respondent | andlady instituted a suit for possession of the
said premises on the ground of personal requirenment, sub-
letting and nonpayment of rent. In the suit, the brother of
the present appellant was nmade a party-defendant as a sub-
|l essee. It is stated before us and in the proceedings that
according to procedure prevalent in Bonbay Small Causes
Court which incidentally has exclusive jurisdiction  under
the Bombay Rent Act over these matters, a landlord s suit
for possession is expedited if the suit is confined to the
ground of his personal requirenent. Accordingly, it is
stated, that the landlady, the respondent herein, gave up
the other grounds of eviction except that of persona
requirenment and the nane of the appellants’s brother was
deleted as a defendant in the suit. In 1972, an ex-parte
decree for eviction was passed by the Court of Small Causes
against the tenant, Shri S.P. Rao. During the course of the
execution of the said decree, the appellant obstructed. She
asserted before the bailiff that she was a caretaker of the
prem ses and was herself staying el sewhere.
It was highlighted before us that she did not at that
time rely on
875
the alleged agreenent of I|eave and I|icence while offering
obstruction to the execution of the decree. Subsequently,
the ex-parte decree was set aside and the suit was restored.
The Trial Court on 7th Novenber, 1976 passed a decree of
eviction against the tenant Shri S.P. Rao. The tenant, Shri
S.P. Rao gave evidence that he was in occupation of a part
of the premses and that he required the prem ses for his
resi dence as well as business.
On 23rd January, 1978, the appeal filed fromthe decree
of eviction filed by the tenant Shri S.P. Rao was disnissed
by the Appellate Bench of the Bonbay Snall Causes Court. On
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20th March, 1980, a Wit Petition filed by the tenant Shri
S.P. Rao against the appellate decision of the D vision
Bench of the Small Causes Court, Bonbay was di smi ssed by the
H gh Court. On or about 19th June, 1980, the present
appel I ant and four others having obstructed the execution of
the decree confirmed by the Hi gh Court, the landlady filed
an application for renoval of the obstruction in the
executing court against all the five obstructionists. On or
about 31st July, 1980 out of the five obstructionists, only
the present appellant who was obstructionist No. 3 filed a
reply saying that she was in occupation of the whole
prem ses as a licensee, but she did not specify any date of
the agreement nor did she produce any copy thereof at that
time, the respondent urged before us. The appel |l ant produced
the agreenent of |leave  and licence when her deposition
conmenced before the trial judge on 8th July, 1981. The
trial judge on 25th February, 1983 allowed the respondent
| andl ady’ s application and or der ed r enoval of the
appel | ant’’s obst ructi on.

However, on - 12th January, 1984, the appellate bench of
the Bonbay Small Causes Court allowed the appeal filed by
the present appellant and discharged the obstructionist
notice. In a Wit Petition filed by the respondent | andl ady,
the H gh Court on 20th Decenber, 1985 set aside the judgnent
and order of the /Appellate Bench of the Small Causes Court
and restored the order of the Executing Court. The High
Court set aside the factual findingsthat there was a valid
licence at the tine of the coming into operation of Section
15A of the Bonmbay Rents, Hotel = and Lodging House Rates
Control Act, 1947 (hereinafter -called the "Act’). The Full
Bench of the High Court had in the nmeantinme considered the
guesti on whether a statutory tenant governed by the Act
could have created a valid licence before 1973. The Ful
Bench of the High Court in Wit Petition No. 76 of 1980-
Rat anl al Chandi prasad v. Raniram Darkhan etc. 18th Cctober,
1985, had held that wunless the contractual tenant had been
given a specific right to
876
create a licence, the |licence created wthout a specific
clause in their agreenent of sub-lease would not be a
licence entitling protection under section 15A of the Act.
Rel ying on the said Full Bench decision, the learned single
judge of the High Court in the Judgrment under appeal held
that since in this case as in the terns of agreement of sub-
| ease, there was no right to create licence inthe tenant,
the tenant could not have created a valid licence in favour
of the appellant. The Ilicensee being the obstructionist
lost. The present appeal arises out of the said decision of
the Bonbay Hi gh Court.

It nmay be nmentioned that the |earned trial judge of the
Court of Small Causes in his decision on 25th March, 1983
has di scussed the factual aspects. After referring to the
facts that it was asserted before the Court of Small Causes
that the appellant had observed that she was not aware of
the litigation between the |andlady and her tenant and that
she had paid rent of the said prenises to the know edge of
the | andl ady and she was in possession of the said prem ses.

It was further stated by the appellant that the
agreenment between her and the def endant tenant was
subsisting on 1st February, 1973 being the date when
provisions of section 15A of the said Act cane into
operation.

M. Tarkunde, | earned counsel appearing for the
respondent | andl ady herein drew our attention to the
rel evant evidence and the observations of the learned tria
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judge as well as the appellate bench of the Court of Smal
Causes and the entire course of conduct of the present
respondent to enphasise that the appellant’s case was
concocted story and that the appellant was not in possession
of the premises in question by virtue of any valid licence
that the agreenment between the obstructionist appellant and
the tenant was not subsisting on 1st February, 1973. It was
a docurent brought about subsequently and that is why, M.
Tarkunde asserts, it was not produced in the first instance
as has been noted before.

It was noted by the learned trial judge in the first
Court trying the obstructionist notice that in reply to the
obstructionist’s application filed by the pr esent
respondent, there was no nention to this alleged agreenent
dated 10th Novenber, = 1966  which is Ex. A in the
proceedi ngs. The said agreenent is at page 143 of Volume 11
of the present Paper Book. The docunent is on a non-Judicia
Stanp paper and the stanps had been purchased by Ml hotra &
Kapoor. It was
877
submitted by Shri Tarkunde that there was no evidence to
suggest that Mal hotra and Kapoor had any connection with the
obstructionist. It is further noted in the recital part of
the said purported agreement that it is agreed between the
parties that the tenant had agreed to accept the | eave and
licence of the prenmises i.e. the entire premses for 11
(el even) nonths wth effect from 1st Novenber, 1966. It was
stated that the nonthly |eave and licence fee of the
prem ses would be paid at the rate of Rs.100. In addition to
this the 1licensee would have to pay the electricity charges
to the Bonbay El ectric Supply Corporation; that he would not
assign the prem ses and the other consequential clauses were
there. Incidentally in challenging the existence of this
agreement, M. Tarkunde enphasi sed before us the fact that
while the tenant had the obligation to pay the nonthly rent
of Rs.122, he had parted with theentire prem ses on |eave
and licence on receipt of Rs.100 per nonth. This, M.
Tarkunde submitted, was an incongruity which falsified the
truth of the assertion now sought to be made in support of
the appellant. The Trial Court examined all these and the
oral evidence of the appellant. The Trial Court noted that
she had stated that she originally resided in the -said
prem ses without the witten agreenment but she entered into
the witten agreenment Ex. A on 10th Novenber, 1966 -and
thereafter she was in exclusive possession of the sane. She
was cross-exam ned about the purchase of the stanp paper and
she stated that her brother had obtained the stanp paper
The premises in question was a flat of three roonms.. The
trial court had discussed the entire evidence and the
probabilities and al so the inprobabilities of the situation
The Trial Court noted the incongruity of the situation of
the difference between the rent which was Rs. 122 payabl e by
the tenant and the |licence fee receivable by the tenant
which was Rs.100. The Trial Court therefore observed that
there was no genuine agreenment between obstructionist, the
appel | ant herein and the tenant as contained in Ex. 'A . The
Trial Court, however, cane to the conclusion that there was
sone consideration. What was the consideration, the Tria
Court did not find it necessary to deternine. The appell ant
cl ai med excl usive possession. There was some inconsistency
in support of this contention and the other evidence
avail able. The Trial Court, however, came to the concl usion
that there was very cordial relationship between the
appel l ant and the tenant-defendant No. 1 in the suit and
that the appellant was residing in a flat at Sleater Road or
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Gant Road from 1952 to 1956 with her aunt but from 1964-65
she started occupying the said disputed premses. The
evidence of the tenant was also exanined. The court after
di scussing all the evidence cane to the conclusion that the
appel l ant was in exclusive possession of the said prom ses
of not less than a roomon 1st February, 1973. Therefore, as
878

such, according to the Trial Court, there was sone
consi deration, and prina facie the appellant canme within the
provi sions of section 15A of the Act. The Trial Court,
however, on authorities came to the conclusion that in | aw
after the term nation of the tenancy of the tenant there was
no capacity left in the tenant to grant the |eave and
licence and as such the appellant was not entitled to
protection. In that view of the nmatter, the Trial Court
observed that there was no subsisting licence in law in
favour of the appellant- and as such it was not entitled to
protection as a licensee who could be a deened tenant of the
sai d preni'ses and possession was ordered by the Trial Court.

Fromthe aforesaid order of the trial judge of the
Smal | Causes Court, Bonbay, there was an appeal before the
Appel | ate Bench of the said Court.

After reiterating the facts and the deposition and
di scussing the evidence and noting that the appellant was in
visiting ternms with the tenant and was visiting Bonbay from
time to tine and was staying in the prenises, and the Court
noted the execution of Ex. 'A . The crossexam nation was
noted. It was further observed by the appellate bench that
she was badly in need of shelter anywhere and so she had
taken the said premises fromtenant, as the nmenbers of the
famly of her aunt were nore and the prenmses was congested,
she thought it advisable to shift to the suit premises where
she coul d reside with sonme confort. The Court concluded that
this can reasonably be said that there was a |icence and not
a lease. The Court noted that it was never the intention of
the tenant to give the premses permanently to the
appel lant. Electricity bills from 1969 to 1982 were produced
in favour of the appellant as Ex. Cl and C2. Certain posta
correspondence which she had received in the said prenises
were also produced. The Appellate Bench noted that an
attenpt had been made to show that Ex. A was prepared
subsequently but according to the appellate bench that
attenpt had not succeeded.

The appellate bench after discussing all the facts
including installation of tel ephone, bills, correspondence,
etc. cane to the conclusion that the entire evidence went to
show that the appellant nust have been in possession of the
prem ses in guestion since 1964-65 continuously as a
i censee. The Appellate Court did not accept that the tenant
was in excl usive possession. The Bench examined the
applicability of section 15A of the said Act. The Appellate
Court came to the conclusion that it was clearly established
that the appellant was in possession
879
on 1st February, 1973 and in view of sone of the decisions
then prevailing in the Bombay H gh Court came to the
conclusion that the appellant was entitled to protection
under section 15A of the Act. The order of the trial judge
was therefore set aside and the obstructionist notice was
di schar ged.

In respect of the said decision a proceeding under
article 227 of the Constitution was noved before the Bonbay
H gh Court. Qut of the judgnment of the High Court in that
application the present appeal arises.

In the judgnent under appeal the H gh Court referred to
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the facts as noted in the judgnent, and Dr. Chitale on
behal f of the appellant wurged that the Hgh Court was
grossly in error in interfering with the findings recorded
by the appellate bench of the Court of Small Causes in an
application under article 227 of the Constitution. On the
ot her hand M. Tarkunde enphasised that the findings
properly read would indicate that the tenant was in
possessi on of the premises in question and that the
appel l ant was setting up an inconsistent and a fal se story
in order to attract the benefit of section 15A of the said
Act. The learned single judge of the Bonmbay H gh Court was
of the view that executing court was right in rejecting the
stand taken by the obstructionist. The Hi gh Court canme to
the conclusion that the obstruction was raised by the
appel lant at the instance of the judgnentdebtor of the
tenant and as such the respondent herein was entitled to
possessi on and obstruction removed. The single | earned judge
of the ~H gh Court noted the ground that the other grounds
were given up i.e., subletting and bona fide and reasonabl e
requi renent. According to the |earned judge, reference to
the evidence would reveal ~ that” the stand taken by the
judgrment debtor in the suit was reversed and the |earned
judge di scussed the -evidence about the application for
tel ephone etc. and also noted Ex. A and the evidence as to
his occasional stay with his friends or in a hotal. About
Ex. A the Court did not accept the version that it was
extended from tine to time and that the  appellant was
continuing in possession by virtue of the agreenment as it
was for a short duration. On the other hand, the |earned
judge cane to the conclusion that the judgnment under appea
was for a short duration and in ternms there was no extension
after the expiry of the period nentioned therein. The
| earned judge came to the finding that since at |east 1968
or thereabouts the judgnent-debtor-tenant as also the
appel | ant obstructioni st had been making use of the prem ses
for diverse purpose and it could not be said that the
appel l ant was in exclusive
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possession in her own right. Furthernore, the Court was of
the view that it was the judgnent-debtor  who was in
possessi on and who all owed the appellant to continue for al
these years. But the story that this or that part of the
prem ses was in exclusive possession of the appellant was,
according to the learned single judge of the H-gh Court,
patently false. The Ilearned judge further cane to the
conclusion that Ex. A was a concoction manufactured for
these proceedings and the interested testinony of the
wi t nesses could not furnish even a reasonably  true
i ndication of what the terns could have been. The pl ea that
the appellant was a |icensee and had therefore -acquired
protection under section 15A of the said Act could not be
sustained on the basis of the above evidence, according to
the learned judge. Al that could be said was that the
appel l ant was allowed to reside in the suit pem ses and this
m ght have been for reason |like the judgment-debtor being
under a threat of eviction and therefore introducing hurdles
to the inevitable execution, according to the |earned single
judge of the High Court. The H gh Court further observed
that mere occupation was different from possession and did
not confer any right upon the occupant and was not enough to
spell out a licence.

The | earned single judge of the H gh Court factually in
substance held that the case that the licensee was in
possession on the relevant date i.e. on 1st February, 1973
had not been made out. The High Court then exam ned the
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guesti on whether in | aw the appellant could be considered to
be a tenant in view of the provisions of section 15A of the
said Act. The H gh Court referred to the full bench decision
of the Bonbay Hgh Court in Wit Petition No. 76 of 1980
ment i oned herei nbef ore where one of the questions considered
by the bench was whether a statutory tenant governed by the
Bonbay Rent Act could have created a valid licence before
conm ng into operation of amendnent by 15A of the said Act on
1st February, 1973. The learned single judge of the H gh
Court noted that the judgment-debtor was a statutory tenant
i nasmuch as the decree for ejectment had been passed agai nst
him There was no case that the judgment debtor, under the
original terns of the I|ease between himand the respondent
was entitled to create a sub-tenancy or a licence in respect
of the premises or any part thereof. The H gh Court noted
that to get the benefit of Section 15A of the said Act, it
had to be established that there was a wvalid licence
subsisting on the material date i.e. the date on which
section 15A was incorporated. ~After noting the judgnent of
the full " Bench which we shall separately refer to, the Hi gh
Court noted the order of the full Bench that there were two
categories, nanely (A a
881
tenant who, under the tenancy agreenent. was specifically
entitled to sublease his interest (for short, "category 'A
tenant") and anot her category 'B notedas follows:

(B) a tenant who wunder the -tenancy agreenent is

not so specifically entitled to sublease or whose

tenancy agreenent is silent about it (for short,

"category 'B tenant").

and therefore in view of that decision the |earned
single judge denied relief to the appellant under section
15A of the said Act. In the premises the order of the
appel | ate Court of Snall Causes was set aside and warrant of
possession was issued with a direction to renmove the
appel lant fromthe prem ses in question
Thi s appeal challenges the said judgnent and order. As

nentioned herei nbefore two questions require consideration-
how far and to what extent in exercise of its jurisdiction
under article 226 or 227 of the Constitution and in this
respect regarding power to deal with factual findings, the
jurisdiction of the High Court is akin both under articles
226 and 227 of the Constitution, can the Hi gh  Court
interfere with the findings of fact? It is well-settled that
the H gh Court can set aside or ignore the findings of fact
of an appropriate court if there was no evidence to justify
such a conclusion and if no reasonabl e person coul'd possibly
have cone to the conclusion which the courts bel ow have come
or in other words a finding which was perverse in |aw. This
principle is well-settled. In D.N. Banerji v. P.R Mikharjee
& Ors., [1953] SCR 302 at 305 it was laid down by this Court
that unless there was any grave miscarriage of justice or
flagrant violation of law calling for intervention it was
not for the H gh Court under articles 226 and 227 of the
Constitution to interfere. If there is evidence on record on
which a finding can be arrived at and if the court has not
ms-directed itself either on law or on fact, then in
exerci se of the power under article 226 or article 227 of
the Constitution, the Hgh Court should refrain from
interfering with such findings made by the appropriate
authorities. W have noted that both the trial court and the
appel | ate court after discussing evidence have cone to the
conclusion that the appellant was a |icensee in possession
on or before 1st February, 1973. The learned trial court had
expressed doubt about Ex. A but wultimately accepted the
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position. There was | eave and |icence agreenment. The | earned
appel | ate bench of the Court of Small Causes doubted Ex. A

and said that it was a concocted story. It is true that
there were di screpanci es in t he evi dence of t he
obstructionists and there was
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i nconsistency in the conduct of the judgnent-debtor in
resisting the suit. Yet all these are for the Court’s

finding facts and if such fact-finding bodies have acted
properly in law and if the findings could not be described
as perverse in law in the sense that no reasonabl e person
properly instructed in law could have come to such a
finding, such findings should not be interfered with within
the exercise of the jurisdiction by the H gh Court under
article 226 and article 227 of the Constitution.

In case of finding of facts, the Court should not
interfere in exercise of its jurisdiction under article 22
of the Constitution. Reference may be made to the
observations of this Court in Babhutmal Raichand GCswal v.
Laxm bai 'R~ Tarte and another, AR 1975 SC 1297 where this
Court observed that the H gh Court could not in the guise of
exercising its jurisdiction under article 227 convert itself
into a court of appeal when the |legislature has not
conferred a right of ~appeal. The Hgh Court was not
conpetent to correct “errors of facts by examning the
evi dence and reappreciati ng. Speaki ng for the Court,
Bhagwati, J. as the l|earned Chief Justice then was, observed
at page 1301 on the report as foll ows:

"The Special Civil Application preferred by the
appel lant was admittedly an application under
Article 227 and it is, therefore, naterial only to
consider the scope and anbit of the jurisdiction
of the H gh Court under that article. Did the High
Court have jurisdictionin an application  under
Art. 227 to disturb the findings of fact reached
by the District Court? It is well settled by the
decision of this Court in Wirryam Singh Vs.
Amar nat h 1954 SCR 565- (AlLR 1954 SC215) that the:

“...power of superintendence conferred by
Article 227 is, as pointed out by Harries, CJ.,
in Dalma Jain Airways Ltd. v. Sukumar -Mikherj ee,
AIR 1951 Cal 193 (S.B.) to be —exercised nost
sparingly and only in appropriate cases in order
to keep the Subordinate Courts within the bounds
of their authority and not for ~correcting nere
errors.”

This statenent of law was quoted wth
approval in the subsequent decision of this Court
in Nagendra Nath Bora v. The Commr.. of  Hills
Di vi sion 1958 SCR 1240- (AIR 1958

883
SC 398) and it was pointed out by Sinha, J., as he
then was, speaking on behalf of the Court in that
case:

"It is thus, clear that the powers  of
judicial interference under Art. 227 of the
Constitution with orders of judicial or quasi-
judicial nature, are not greater than the power
under Art. 226 of the Constitution. Under Art. 226
the power of interference may extend to quashing
an inpugned order on the ground of a mstake
apparent on the face of the record. But under Art.
227 of the Constitution the power of interference
islimted to seeing that the tribunal functions
within the limts of its authority."
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The history and the developnent of the wit of
Certiorari, and scope and anbit of its application have been
enphasi sed by Lord Denning in R v. Not hrunberl and
Conpensati on Appeal Tribunal, Ex. Parte Shaw, [1952] (1) Al
Engl and Law Reports 122 at 128. It is not necessary to
reiterate these. But the courts mnust guard thenselves
against the error nmentioned by Mrris, L.J. in the said
decision at page 133 to use the power under Art. 227 as the
cl oak of an appeal in disguise. The wit of Certiorari does
not lie in order to bring up an order or decision for
rehearing of the issues raised in the proceedings. These
inhibitions are nore often than not transgressed by the
Courts in exercise of jurisdiction under Art. 227.

In this connection reference my also be made to the
observations of this Court in Harbans Lal v. Jagnmohan Saran
[ 1985] 4 SCC 333.

See in this connection the observations of this Court
in Trinbak Gangadhar Telang and Another v. Ram Chandra
Ganesh Bhi'de and Qthers, [1977] 2 SCC 437 Snt. MM Anonkar,
and OGthers v. Dr. S A Johari, [1984] 2 SCC 354 and al so the
observations of this Court-in Harbans Lal v. Jagnmohan Saran
(supra).

It is true that  in exercise of jurisdiction under
article 227 of the Constitution the Hi gh Court could go into
the question of facts or look into the evidence if justice
so requires it, if thereis any nis-directionin lawor a
view of fact taken in the teeth  of preponderance of
evi dence. But the High Court should decline to exercise its
jurisdiction under ‘articles 226-and 227 of the Constitution
to look intothe fact in the absence of clear cut down
reasons where the question depends upon the appreciation of
evi dence. The High Court al so should not interfere
884
with a finding within the jurisdiction of the inferior
tribunal except where the findings were perverse and not
based on any material evidence or it resulted in manifest of
injustice (See Tri mbak Gangadhar Tel ang and Anot her
(supra)). Except to the limted extent indicated above, the
Hi gh Court has no jurisdiction. In our opinion therefore, in
the facts and circunstances of this case on the question
that the H gh Court has sought to interfere, it i's manifest
that the H gh Court has gone into questions which depended
upon appreciation of evidence and indeed the very fact that
the learned trial judge came to one conclusion and the
appel | ate bench canme to another conclusion-is indication of
the position that two views were possible inthis case. In
preferring one viewto another of factual appreciation of
evi dence, the H gh Court transgressed its limts of
jurisdiction under article 227 of the Constitution. On the
first point, therefore, the High Court was in error

But the findings of the High Court on the  factua
aspect would not help the appellant to becone a licensee
under section 15A of the said Act. It is to that question
therefore, attention nust be given.

On the construction of section 15A of the said Act, the
| earned judge followed the decision of the Full Bench of
that High Court in Wit Petition No. 76 of 1980 in Ratanla
Chandi prasad Jalan etc. v. Raniram Darkhan etc. (supra)
judgment delivered on 18th October, 1985. In several cases
bef ore Bonbay Hi gh Court there were several conflicting
decisions on this question. Therefore, the reference was
made to the full bench for its deternmination on the
foll ow ng:

"(i) Whether a statutory tenant governed by the
Bonbay Rent Act retains heritable interest in the
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prem ses?
(ii) Whether a statutory tenant governed by the
Bonbay Rent Act retains transferable interest in
the prem ses?
(iii) Whether a statutory tenant governed by the
Bonbay Rent Act coul d have created a valid licence
bef ore 19737
(iv) Whether Vasant Tatoba Hargude & Qhers v.
D kkaya Muttaya Pujari (AIR 1980 Bom 341) and
Chandr akant Kashinath Thakur & OQhers v. Narayan
Lakhanna Shetty & Others (First Appeal No. 754 of
1978) were correctly deci ded?"

885

In this appeal the controversy before us is concerned
only on question No. 3 referred to hereinbefore. The answer
given by the Full Bench on the other questions need not
detain us, though-we nmay briefly note these. The full bench
after exhaustive di scussion answered question No. 1 referred
to hereinbefore inthe affirmative and added only to the
extent priovided by section 5(11) (c¢) of the said Act.
Question No. 2 was answered inthe affirmative but only if
he had such transferable interest as a contractual tenant.
Question No. 3 which i's the nost material question, the ful
bench answered in the affirmative but “only if under the
terns of his original contractual tenancy he had a right to
transfer his | easehold rights.

Question No. 4 was answered by saying that the
decisions in Vasant v. Dikkava and ~Chandrakant Kashinath
Thakur & OQthers v. Narayan Lakhanna Shetty & Qthers AIR 1980
Bonbay 341 (First Appeal No. 754 of 1978) were not entirely
correct in laying down that no statutory tenant was entitled
to transfer his interest. The category 'A tenant nentioned
in the full bench judgnment would be entitled to transfer his
interest irrespective of whether -he was a contractual or
statutory tenant. But in the aforesaid category 'B tenant
after termnation of his contractual tenancy would not be
entitled to transfer his interest.

After noting several authorities and the provisions of
the Act, the Full Bench cane to the conclusion that the
contractual tenants could be divided into tw categories:

A a tenant who, under the tenancy agreenent was
specifically entitled to sublease his interest
(for short, "category 'A tenant")
B a tenant who under the tenancy agreenent was not
so specifically entitled to sublease or ~whose
tenancy agreenent was silent about it (for short,
"category 'B tenant").
and the Court went on to observe that category 'A tenant,
even after the termnation of his tenancy, woul d continue to
have a right to sublease. That right under the ~origina
contractual |ease had not been taken away by the'said Act.
In fact that right had been kept intact. However, the tenant
of category 'B" would not either before or after the
term nation of the agreement be able to sublet his interest
in view of the specific bar under section 15 of the said
Act. In other words, the
886
effect of the decision of the Full Bench of the said High
Court was that in cases where there was no specific
agreement granting the tenant a right to transfer the terns
of his contract, termnation of his tenancy did not entitle
himto be able to give a valid licence. Such Iicence would
be invalid and as such could not be considered to be
subsisting at the time of the coming into operation of the
provi sions of section 15A of the said Act, i.e., on 1st




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 29

February, 1973. It is the validity of this proposition that
is at issue in this appeal

In order to appreciate the historical perspective, it
may not be inappropriate to refer to the decision in Wanan
Shrinivas Kini v. Ratilal Bhagwandas & Co., [1959] 2 Suppl
SCR 217. The appellant there was a tenant originally in the
old building but after it was purchased by the respondent in
the new prenises. In the old prenises the appellant had sub-
tenant who shifted to the new premises along wth the
appel | ant when the latter occupied the said premnmi ses. One of
the terms of the | ease which was contained in a letter dated
7th June, 1948, witten by the respondent to the appell ant
provided: "In the shops in the old chawl which are with you,
you have Kkept sub-tenants. W are permtting you to keep
sub-tenants in the sane - manner, in this place also". On 20th
April, 1949, the respondent brought a suit for ejectnent
agai nst the appellant on the ground, inter alia, that
section 15 of the said Act, as it stood at the relevant
time, prohibited sub-letting and under section 13(1) (c) of
the Act. the landlord had a right to evict the tenant on
account of sub-lTetting. The appellant’s defence was (1) that
section 15 of the Act was confined to "any other [aw', that
it did not apply to-contracts between the Ilandlord and
tenant and therefore it did not preclude an agreenent
between the parties as to sub-letting, (2) that the parties
were in pari delicto and therefore the respondent coul d not
succeed, and (3) that the right of the respondent to sue for
ej ectment on the ground of sub-letting being a persona
right for his benefit, he nust be taken to have waived it as
he had allowed the appellant-to sub-let and, consequently,
he could not evict himunder section 13(1) (e) of the Act.
It was held that the non-obstante clause in the said Act
applied to contracts also as these wuld fall under the
provisions of the lawrelating to contracts. It was further
held that the respondent was entitled to sue for ejectnent,
t hough the agreenent recogni sed sub-letting, as the suit was
brought not for the enforcenment of the agreenment but to
enforce the right of eviction which flowed directly froman
infraction of the provisions of section 15 of the Act and
for which the Act itself provided a remedy. The section was
based upon public policy and where public policy demanded,
even an equa
887
participant in an illegality was allowed relief by way of
restitution or recission, though not on +the contract and,
thirdly, it was further held that the plea of waiver which
the appellant relied on could not be sustai ned because as a
result of giving effect to that plea that court would be

enforcing in illegal agreenent and thus contravene the
statutory provisions of section 15 of the Act, “as the
agreenment to waive an illegality was void on grounds of

public policy and would be unenforceable. This led to a
rather peculiar result where the landlord had permtted
hi nsel f subletting and yet could sue. This resulted in
amendnment of section 15 sub-section (1) of the Act by adding
"but subject to any contract to the contrary" by section 7
of the Bonbay Anending Act 49 of 1959.

Section 5 of the Act provides the definitions. Sub-
section (4A) of section 5 of the Act defines 'licensee’ as
foll ows: -

"(4A) "licensee", in respect of any prenises or
any part thereof, means the person who is in
occupation of the premises or such part, as the
case may be, under a subsisting agreenent for
licence given for a licence fee or charge; and
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i ncludes any person in such occupation of any
prem ses or part thereof in a building vesting in
or |eased to a cooperative housing society
regi stered or deened to be registered under the
Mahar ashtra Co-operative Societies Act, 1960; but
does not include a paying guest, a nenber of a
famly residing together, a person in the service
or enpl oynent of the licensor, or a person
conducting a running business belonging to the
licensor, or a person having any accomodation for
rendering or carrying on nmedical or para-medica
services or activities in or near a nursing hone,
hospital or sanitorium or a person having any
accommodation in a hotel, |odging house, hostel,
guest house, club, nursing hone, hospi tal,
sani tori um- dharnmashal a, home for w dows, orphans
or like prem ses, marriage or public hall or I|ike
prem ses, or in a pl ace of amusenent or
entertainment or like institution, or in any
prem ses belonging to or  held by an enployee or
hi s spouse who on account of the exigencies of
service or privision of a residence attached to
his or her post ~or office is tenporarily not
occupyi ng - the -prem ses, provided that he or she
charges l'icence fee or charge for such pren ses of
the enpl oyee or spouse not exceeding the standard
rent and
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permitted increases for such premses, and any
additional sum for services supplied wth such
prem ses, or —a person having acconmpdation in any
prem ses or part thereof for conducting a canteen
creche, dispensary or other services as anenities
by any undertaki ng or institution; and the
expressions "licence", "licensor" and "prem ses
gi ven on licence" shall be construed accordingly;™

The expression "tenant" at  the elevant time under
section 5(11) was and still is as foll ows:

"(11) "tenant" nmeans any - person by whom ‘or on
whose account rent is payable for any prem ses and
i ncl udes-
(a) such sub-tenants and other persons as
have derived title under a tenant before the
conmencenent of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control (Amrendrent )
O di nance, 1959.
(aa) any person to whominterest in prem ses
has been assi gned or transferred as
permtted, or deened to be permitted, under
section 15;
(b) any per son remai ni ng, after t he
determination of the lease, in possession
with or wthout the assent of the |andlord,
of the prem ses |eased to such person or his
predecessor who has derived title before the
conmmencenent of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control (Amrendrent )
O di nance, 1959,
(bb) such licenses as are deemed to be
tenants for the purposes of this Act by
section 15A;"

Clause (c) of the said sub-section is not relevant for

the present purpose.

Cl ause (bb) of section 5(11) above introduced by Mh

17 of 1973.
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By amendnent of sub-section (3) of section 6 of the
said Act after anendment of 1973, the provisions of Part II
of the said Act which deals with residential and other
prem ses was nade applicabl e
889
to the premses given on licence for that purpose for such
area to premses let for that purpose in such area
i medi ately before such comencenent.

Section 13(1) (e) entitles the landlord to ask for the
eviction of the tenant if the tenant has, since the com ng
into operation of the Act, unlawfully sublet or after the
date of comencenent of the Anendment Act, 1973, unlawfully
given on licence the whole or part of the premses or
assigned or transferred in._ any other manner his interest
therein. It is inportant to bear in mind, therefore, that
the creation of sub-tenancy —or grant of licence by the
tenant has been prohibited and made a ground for ejectnent
of the ~tenant. Section 14 of the Act stipulates that when
the interest of a tenant of any prenises is determ ned for
any reason, any sub-tenant to whomthe prem ses or any part
thereof has been |awfully subl et before the comencenent of
the Bonbay Rents, Hotel~ and Lodging House Rates Contro
(Amendnment) Ordinance, 1959 shall, subject to the provisions
of the Act, be deened to have become the tenant of the
l andlord on the sane ternms and conditions as he woul d have
held from the tenant’ if the tenancy had continued. Sub-
section (2) of section 14 stipulates that where the interest

of a Ilicensor, who is a tenant ~of any premises, is
determ ned for any reason, the licensee, who by section 15A
is deemed to be a tenant, shall, subject to the provisions

of the Act, be deened to becone the tenant of the landlord,
on the terns and conditions of the agreenent consistent with
the provisions of the Act. The creation of sub-tenancy was
prohi bited by 1959 Anendrment. The result of the two sub-
sections of section 14 is that- though the sub-tenancy had
beconme prohibited from 1959, sub-tenant becane direct tenant
of the landlord and licensee who is recognised will becone
tenant instead of tenant under the landl ord. The creation of
further licence is prohibited. Section 15(1) provides as
fol | ows:
"(1) Notwithstanding anything contained in any
| aw, but subject to any contract to the contrary,
it shall not be lawful after the comng into
operation of this Act for any tenant to sub-let
the whole or any part of the premses let to him
or to assign or transfer in any other manner his
i nterest therein and after t he dat e of
conmencement  of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control (Amendnent). Act, 1973,
for any tenant to give on |licence the whole or
part of such prem ses."
The proviso is not relevant for the present, Sub-section (2)
of section
890
15 which also canme by operation of the Act in 1973
stipulates that prohibition against the sub-letting of the
whol e or any part of the prem ses which have been let to any
tenant, and against the assignnent or transfer in any other
manner of the interest of the tenant therein, contained in
sub-section (1) shall, subject to the provisions of this
sub-section, be deenmed to have had no effect before the
conmencenent of the Bonbay Rents, Hotel and Lodgi ng House
Rates Control (Amendnent) ordi nance, 1959 and sone other
consequences.
Section 15A which was inserted by section 14 of the
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amending r Act of 1973 provides as foll ows:
"15A(1) Not wi t hst andi ng anyt hi ng cont ai ned
el sewhere in this Act or anything contrary in any
other law for the time being in force, or in any
contract, where any person is on the 1st day of
February, 1973 in occupation of any prem ses. O
any part thereof which is not |less than a room as
a licensee he shall on that date be deened to have
becorme, for the purposes of this Act, the tenant
of the landlord, in respect of the prenises or
part thereof, in his occupation
(2) The provisions of sub-section (1) shal

not affect inany manner the operation of sub-
section (1) of . section 15 after the date
af or esai d.

The question that falls for consideration in this
appeal is as to who is the licensee nentioned in section 15A
of the ~Act. What kind of |Iicensee is contenplated by sub-
section (1); can a licensee of a statutory tenant whose
contractual tenancy has conme to an end be contenpl ated under
the provisions of this Act? The full bench of the Bonbay
H gh Court has held ~ that a statutory tenant whose
contractual tenancy did not specifically authorise him to
subl et or grant |lease cannot create a licence which can be
sought to be recognised by section 15A of the Act. Is that
view right is the question that we have to answer.

In this connection it may not be i nappropriate to refer
to the Statenent of | objects and Reasons of the Maharashtra
Act 17 of 1973 which states, inter alia, as follows:

"It is nownotorious that the Bonbay Rents, Hote
and Lodgi ng House Rates Control Act, 1947, is
bei ng avoi ded by the expedi ent of giving preni ses
on | eave and licence for
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sone nonths at a tinme; often renewing fromtine to
time at a higher [Iicence fee. Licensees are thus
charged excessive licence fees; in fact, severa
times more than the standard rent, and have no
security of tenure, since the |Ilicensee has no
interest in the property like a lessee.” It is
necessary to nmake provision to bring |icensees

within the purview of the aforesaid Act. It is
therefore provided by clause 14 in the Bill that
persons in occupation on the 1st day of February
1973 (being a suitable anterior _date) ~under
subsisting licences, shall for the purposes of the
Act, be treated as statutory tenants,  and wll
have all the protection that a statutory tenant
has, under the Act. It is further wprovided in
clause 8 that in the case of other licences, the
charge shall not be nore than a sum equivalent to
standard rent and permitted increases,  and a
reasonabl e ampunt for amenities and services. It
is also provided that no person shall claim or
receive anything nore as |icence fee or charge,
then the standard rent and permtted increases,
and if he does receive any such excessive anounts,
they should be recoverable from the licensor"
(Enphasi s supplied).

Section 108 of The Transfer of Property Act, 1882 deal s
with the rights and liabilities of both the |Iessor and the
| essee. Clause (j) of section 108 gives the | essee the right
to transfer absolutely or by way of nortgage or sub-|ease
the whole or any part of his interest in the property, and
any transferee of such interest or part may again transfer
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it. The |lessee shall not, by reason only of such transfer,
cease to be subject to any of the liabilities attaching to
the lease. Further it stipulates that nothing in this clause
shall be deened to authorise a tenant havi ng an
untransferable right of occupancy, the farner of an estate
in respect of which default has been made in paying revenue,
or the |lessee of an estate under the managenment of a Court
of Wards, to assign his interest as such tenant, farner or
| essee. So therefore the prohibitionis there on a tenant
having an untransferable right of occupancy to transfer his
interest. W are here, not concerned wth the transfer of
the interest but rather wth the granting of |icence which
is personal in nature. It is indisputable that the grant of
i cence does not entail transfer of interest. See B.M Lal
v. Dunlop Rubber (infra). The Indian Easenents Act 1882
deals with |icenses. Section 52 of Chapter VI of the said
Act defines |license as when one person grants to another, or
to a definite nunmber of other persons, a right to do, or
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continue to do, in or upon- the i mobvable property of the
grantor, sonething which would,” in- the absence of such
right, be wunlawful, and such right does not amount to an
easenent or an interest in the property, such right is
called a license. Section 53 states that a |icense may be
granted by any one/in the circunstances and to the extent in
and to which he may transfer his interests in the property
af fected by the license.

On the aspect whether in law a valid licence could have
been created by the tenant in favour of the appellant and as
such the appellant was protected under section 15A of the
said Act read with section 14(2) of the said Act, according
to learned counsel, the Full Bench of the Bonbay H gh Court
did not hold as was according to M. Tarkunde, . wongly
contended on behal f of the appellant that a statutory tenant
could not create a valid Iicene although a contractua
tenant in the same circunstances could do so. It was
submitted that actually the Bonbay H gh Court has held
specifically that statutory tenant continued to be possessed
of the sanme rights and was subject to the sanme disabilities
as a contractual tenant. The decision of the Bonbay Ful
Bench was that both the contractual tenant as well as the
statutory tenant were entitled by the terns of the tenancy
to sublease its prem ses. Wereby the terns of tenancy the
tenant was authorised or entitled to create tenancy  or
i cence, he has been categorised in category 'A by the Ful
Bench. On the other hand a tenant whether —contractual or
statutory who was not entitled, according to the full bench
to create any valid |Ilicence after 21st My, « 1959 if. his
tenancy agreenent did not specifically give hima right to
create a sub-tenancy has been dealt with as category 'B

It was subnitted that it was clear fromthe full bench
judgnent that the distinction was made by the High Court in
view of section 53 of the |Indian Easenents Act, 1882 read
with section 15(1) of the said Act. It was urged that
section 53 of the Indian Easenment Act, one could grant a
licence in the circumstances in which and to the extent to
which he is entitled to transfer his interest in the
property effected by the Ilicence. Under section 15(1) read
with section 15(2) of the said Act, a tenant is not entitled
to create any sub-tenancy or to transfer his interest in the
prem ses after 21st My, 1959 unless the contract of tenancy
positively allowed himto do so.

According to full bench, submtted | earned counsel for
the respondent, the conbined effect of these provisions was
that a tenant
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whet her contractual or statutory could not create any valid
licence unless the terns of his tenancy allowed him to
create a sublease or otherwise transfer his interest in the
prem ses. It was subnmitted that the H gh Court was right in
coming to this conclusion. It was further urged that it was
wong to assume that a statutory tenant was no | onger bound
by the ternms of his contract of tenancy after his contract
was termnated by the notice of the landlord. It was
enphasised with reference to the decisions in the case of
Dhanapal Chettiar’s case [1980] 1 SCR 334 at 340. and G an
Devi’s case. [1985] 2 SCC 683 at 686-687 and 707. It was
indicated that the termmnation of tenancy nmde under the
said terms agreed to govern the relationship between the
| andl ord and the tenant even after the tenancy was
determ ned and a tenant becane a statutory tenant. It was
not denied, it is true, that ~a licence was a persona
privilege and that it did not create any interest in
property. However, ~according to section 53 of the Indian
Easements Act, 1882, according to counsel, the rights of any
person to  create any licence was co-termnus with his right
to transfer his interest inthe property in question. In
ot her words, what counsel ~sought to enphasise was that

though a licence was not a transfer of interest, the right
togrant a licence was co-terminus wth the right to
transfer his interest in the property.. It was, therefore,

submitted that since a tenant, whether -contractual or
statutory, could not create any subtenancy or transfer
interest in the prem ses after 21st May, 1959 (unl ess he was
positively authorised by his landlord to do so), he also
could not create any wvaild licence in respect of the
prem ses. It was not because, counsel urged, a |icence was a
transer of an interest of property but because the capacity
of a person to create a valid licence was limted to his
capacity to create a vaild transfer. This, it was urged, was
a clear result of section 53 of the Indian Easenents Act,
1882. According to Shri Tarkunde, 'the non-obstante clause in
section 15A of the said Act protected the operative part of
the section should prevail inspite of anything contrary in
any law or contract. In section 15A, the operative part was
the provision that "he (licensee) shall on that date be
deened to have becone, for the purposes of the Act, the
tenant of the landlord, in respect of the prem ses or part
thereof, in his occupation". The non-obstante clause clearly
provided that a licensee in the circunstances nentioned in
the section who was not a tenant, shall 'nevertheless be
deened to be a tenant. It is wong to interpret, according
to Shri Tarkunde, the non-obstante clause as if it validated
a licence which was invalid. The non-obstante clause,
according to counsel, did not say that notw thstandi ng any
law or contract to the contrary, a person who clained to be
a licensee should be deenmed to
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be a licensee; what it says was that a person who was in
fact a licensee woul d be deened to be a tenant. The question
is whether the appellant in the present case had a valid
licence on 1st February, 1973 and that question which has to
be deterni ned i ndependently of the nonobstante clause. If it
was contended, it was found that the appellant was a
licensee of the premises and was in occupation thereof on
1st February, 1973, then it would follow, notw thstanding
any law or contract to the contrary, that she should be
deened to be a tenant of the prenises. Reliance was placed
on the observations of this Court in Aswini Kumar CGhosh &
Anot her v. Arabinda Bose & Another, [1953] SCR 1, and
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Dom nion of India & Another v. Shribai A Irani & Another,
[1955] 1 SCR 206 at 231 in support of the proposition that
non- obstante clause was relevant to the operative part of
the section.

According to Shri Tarkunde, the contentions of the
appel l ant would lead to absurd result, if it was held that
by virtue of nonobstante clause, any person whoever clained
to be licensee would be deened to be a valid licensee, the
result would be that if an invalid |icence was created by a
person having no interest whatever in the property affected
by the licence, the so-called |licensee would becone a tenant
of the property despite any law or contract to the contracy.
According to Shri Tarkunde, it was inproper to contend that
ot her construction would nmake the provisions of section 15A
oti ose because it was subnitted that in accordance with the
Bonbay full bench, the amending Act would be fully operative
and it confers tenancy rights on-

(a) those Ilicensees who were granted |icences by
the 1 andl ord-owners before 1.2.1973, provided that
on that” date their |icences were subsisting and
they were in occupation of ‘the prem ses;

(b) simlar licensees of tenants, whether the
tenants were contractual or statutory, provided
the tenant's had the right under the terms of their
tenancy to create sub-lease or otherw se transfer
their interest in the prem ses; and

(c) similar licensees of tenants who did not have
the authority to sublet” or otherwi se transfer
their interest in the premses provided the
i censees were granted before 21st My, 1959.
It was subnmitted that a nunber of  |icensees would
becone
895
"deemed tenants” under the amended ~Act who were the
licensees of landlord-owners. On the other hand if section
15A was interpreted, according to Shri Tarkunde, 'in the

manner suggested on behalf of the appellant, it would |ead
to a strange result. The result. would be that  although
tenants generally had no right to create any valid subl ease
after 21.5.1959, they could nevertheless create a wvalid
i cence under the sanme circunstances. |t was not |ikely that
the |legislature intended to make such—an irrationa
provi si on, according to counsel

In the judgnent under appeal the entire enphasis on-the
full bench decision upon which the |earned single judge in
the judgnent wunder appeal relied was that there nust be a
termin contractual tenancy enabling the tenant to sublet
the prem ses and then only such a tenant would be entitled
to create a valid licence under sections 52 and 53 of the
I ndian Easenents Act, 1882. The full bench ~ further
enphasi sed that the tenant was entitled to the  kind of
protection that is sought to be afforded to a tenant under
the Rent Act and his status after termnation of the
contractual tenancy and their whol e enphasis was that there
was no difference between the statutory tenant governed by
the provisions of the statute and the contractual tenant;
the statutory tenant could not get higher rights than those
given to a contractual tenant.

In several decisions of this Court the position of
contractual tenants and statutory tenants has been
di scussed.

Anand Nivas (Private) Ltd. v. Anandji Kalyanji Podhi &
Os. [1964] 4 SCR 892 is a decision where it was held by the
majority of the | earned judges that the tenant therein was a
statutory tenant and as such had no right to sublet the
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prem ses and the appellant in that case had no right of a
tenant on the deternmination of the right of the tenant by
virtue of section 14 of the said Act as anended in 1959.

The sub-tenant was bound by the decree obtained by the
respondents against tenant and it could not take advantage
of the Transfer of Property Act and the Indian Registration
(Bonbay Anendnent) Act, 1939. By sub-section (1) of section
15 of the Act, all transfers and assignnents of interests in
the premises and sub-letting of prenmises by tenants were,
subject to any contract to the contrary, made unlawful. This
provision applied only to contractual tenants and not to
statutory tenants who had no interest in the property. It
was held that a statutory tenant could not sublet the
prem ses because subl etting involved a
896
transfer of the right ' to enjoy property for a certain period
in consideration of price paid or pronm sed and a statutory
tenant had nmnerely a -personal right to resist eviction
Section 15(2) ~ of the said Act' as it stood at the rel evant
time was " in the nature of an exception to section 15(1). It
applied to contractual tenancies. It protected sub-tenants
of contractual tenants and renoved the bar against sub-
letting i mposed by section 15(1) as well as by contract,
provided the transferee was in possession of the prem ses at
t he comrencenent of the Ordi nance.

It was further observed that a statutory tenant was a
person who renained in occupation of the premises let to him
after the determination of or the expiration of the period
of the tenancy. He had no estate or interest in the prem ses
occupi ed by him He nerely enjoyed the protection of the | aw
inthat he could not be turned out so long as he paid the
standard rent and permtted increases, if any, and perforned
the other conditions of the tenancy. Hs right to remain in
possession after the determination of the contractua
tenancy was personal. It was held not being capabl e of being
transferred or assigned and devolved on his death only in
the manner provided in the Act. On the other hand, the right
of a contractual tenant was an estate or interest in the
premi ses and in the absence of a contract to the contrary,
was transferable and the premnmises mght be sub-let by him

In a dissenting judgnent, Sarkar J. expressed the view
that the word "tenant’ in section 13(1) (e) of the Act
i ncluded not only contractual tenant also statutory tenants
and a statutory tenant had the power to sublet. There was no
justification for the view that sub-letting by a statutory
tenant of a part of the demised prenises resulted in parting
with possession of the premses, or that such parting
deprived him of the protection of the Act. Section 13 (1)
(e) of the Act inplied that a statutory tenant coul d subl et
a part of the premses lawfully. Section 15 of the Act dealt
not only wth contractual tenants but also withistatutory
tenants. The result was that the sub-letting by the tenant
of the premises in that case, according to |earned judge,

must be held to have been lawful. It was further observed
that the tenant was not bound by the decree obtained by the
| andl ord against Maneklal. It was true that a sub-tenant

under the general law of landlord and tenant was bound by
the decree obtained by the |andlord against the tenant for
possessi on, though he was not nade a party to the suit, but
where a statute |ike the Bonbay Act gave sub-tenant a right
to continue in possession even after deternination of the
tenancy of the statutory tenant, the sub-tenant was not
bound by the decree and his tenancy did
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not come to an end with the tenancy of the superior tenant.
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A decree obtained by a landlord against his tenant did not
give him aright to evict a sub-tenant |like the appell ant
who was entitled to the benefits of section 14 of the Act.
Section 52 of the Transfer of Property Act could not be
resorted to by the respondents in the present case,
according to Sarkar, J., to evict the appellant in that
case.

Rel ying upon the said decision in Jagdish Chander
Chatterjee & Os. v. Sri Kishan & Anr., [1973] 1 SCR 850
this Court held that after the deternmination of the
contractual tenancy, the statutory tenant had only a right
to continue in possession and that such personal protection
cane to an end as soon as the statutory tenant died.

In Damadil al and Ot hers v. Parashram and Qthers, [1976]
Supp. SCR 645 the decisionin the case of Anand N vas
(supra) was distingui shed and considering the provisions of
the Madhya Pradesh Rent Act, it was held that interest of a
statutory tenant was heritable.

In Ganpat™ Ladha v. Sashikant Vishnu Shinde, [1978] 3
SCR 198 ‘the question before this Court was whether the
interest —of the statutory tenant in the premses was
heritable or not, and further, whether such protection could
be avail able in respect- of comrercial premses also.
Consi dering the provisions of section 5(11) (c) of the
Bonbay Act, this Court held that this section was neant to
protect the rights of the legal representatives so far as
residential premises were concerned “and that such |ega
representatives could not get any tenancy right in respect
of shop or comercial prem ses. Subsequent to this, the
State of Maharashtra by way of anendrment in 1978 added sub-
clause to the original section 5(11) (c¢) and granted the
sanme protection to the legal representatives with regard to
the comercial or shop prenises.

The question was again considered in V. Dhanapa
Chettiar v. Yesodai Ammal (supra). In that case, the main
guestion was as to whether a notice term nating the tenancy
was condition precedent to filing of suit for eviction
Wil e considering this question, this Court considered the
provisions of various rent statutes and held that the jura
relationship of |essor and |essee would come to an end on
the passing of an order or decree for eviction. Uuntil then,
under the extended definition of the word ’"tenant’, the
tenant continued to be a tenant even though the contractua
tenancy had been determined by giving of a valid notice
under section 106 of the Transfer of Property Act.
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In Ludi chem Agencies Etc. v. Ahmed R V. Peer Mhaned
and Anr., [1982] 1 SCR 712 it was held that the licensee’s
interest would cone to an end alongwith the term nation of
tenancy of his |licensor-ordinarily-no power to create
i cences endured beyond the tenancy. This decision was a
direct authority wunder section 15A of the said Act. I'n that
case the notice of termination was given as well as the
decree for eviction was passed prior to the appointed date,
viz. before 1.2.1973. The licence was created after the
passing of the decree. This Court observed at pages 715-716
of the report as foll ows:

"Now, there can be no doubt that if the petitioner
can be said to be a licensee in occupation on
February 1, 1973 he is entitled to assert that he
has becone a tenant of the land. But a licensee is
one who is in occupation under a subsisting
agreenment for I|icence. The agreenent for |icence
nmust be subsisting on the date on which he clains
to be a licensee. In the instant case, in order to
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establish his claimthe petitioner nust be in
occupation on February 1, 1973 under an agreenent
for licence subsisting on that date

In our opinion the petitioner is not entitled
to the benefit claimed by him An agreenent for
Iicence can subsist and continue to take effect
only so long as the licensor continues to enjoy a
right, title or interest in the premses. On the
term nation of his right, title or interest in the
prem ses, the agreenment for |licence comes to an
end. If the licensor is a tenant, the agreenent
for licence termnates with the tenancy. No tenant
is ordinarily conpetent to grant a |licence
enduri ng beyond his tenancy. On the term nation of
the licensor’'s tenancy the |icensee ceases to be a
licensee. This loss of status is the point from
whi ch sub.s. (2) of s. 14 begins to operate and in
consequence -~ of its operation, the erstwhile
i censee becomes a tenant of the landlord on the
terns and conditions of the agreenent.

What have we here? Saraswati bai ceased to be
tenant of any description |ong before February 1,
1973. The contractual tenancy came to an end when
the notice to quit dated July 28, 1962 took effect
and the /statutory tenancy termnated when the
decree for /ejectnment was passed thereafter. Before
February 1, 1973 she had ceased to be a tenant.
Wth that, the agreenment for |icence stood auto-
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matically term nated. In consequence, the
petitioner cannot legitimtely claim to be a
i censee on February 1, 1973."

It is apparent fromthe aforesaid observations that in
the facts and circunstances in that case, it was held that
licensee was not entitled to protection under section 15A of
the said Act but this Court had nade it clear that but for
the fact that the Ilicence had been created after the
interest of the tenant cane to an end, the |icensee woul d
have been entitled to protection under section 15A of the
Act .

In Gan Devi Anand v. Jeevan Kumar and O hers (supra),
it was held that if the Rent Act in question defined a
tenant in substance to nmean a tenant who continued to remain
in possession even after the term nation of the contractua
tenancy till a decree for eviction was passed agai nst him
the tenant even after the deternmination of the tenancy
continued to have an estate or interest in the tenanted

prem ses.
Di scussing the interests of a statutory tenant and the
contractual tenant, Bhagwati, J. (as the |I|earned / Chief

Justice then was) at page 687 of the report observed " ..
In one case, the estate or interest is the result @ of a
contract while in the other, it is the result of a statute.
But the quality of the estate or interest is the sanme in
both cases.” A N Sen, J. speaking for the Court observed at
page 696 of the report "We find it difficult to appreciate
howin this country we can proceed on the basis that a
tenant whose contractual tenancy has been determ ned but who
is protected against eviction by the statute, has no right
of property but only a personal right to remmin in
occupation, without ascertaining what his rights are under
the statute......... "

Therefore, as a result of the discussions above, it
appears that until a decree of eviction was passed agai nst
the tenant, the tenant could have created a |licence and as
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in this case indisputably the licence was created before 1st
February, 1973, the licensee nust, by the express terns of
section 15A of the Act, continue to be a tenant of the
landl ord in respect of the prem ses in question

In our opinion a tenant protected by a statute is
entitled to create a licence. The licence is not an interest
in property. It is purely a personal right. W nust take
notice of the fact of the various amendnments in the Act
i ntroduced sinultaneously with section 15A of the
900
Act that the entire scheme of those anendnents was to
protect |icensees.

Shri Tarkunke submitted that it was to protect the
licensees of the |andlords and not to protect the |icensees
of the tenant. The anplitude of the | anguage conpels us to
reject this submssion. There is no reason and there is
nothing in the Actt or the Statement of Cbjects and Reasons
to indicate that we should give a restricted nmeaning to the
expression "licence". The anended section says that whoever
is in possession as a licensee shall be deenmed to have
becorme for the purpose of this Act the tenant of the
landl ord. There is no warrant to restrict the ordinary
meani ng of that expression. If the construction is
restricted in the manner submtted on behalf of the
respondent, then the apparent schene or the purpose for
i ntroducti on of the amendnment woul d be defeated at least to
a large section of licensees, who were contenplated to be
protected, as the objects as noted before sought to do.

The Indian Easenments Act, 1882 defines 'Licence’
Section 53 of the said Act stipulates that a |icence may be
granted by any one in the circunstances and to the extent to
which he may transfer his interests in the property

"affected by the licence’. Licence is aprivilege to do
somet hing on the premn ses whi ch otherw se woul d be unlawf ul
Licence is a personal privilege. Seer B.M Lall v, Dunlop

Rubber & Co. Ltd. & O's., [1968] 1 SCR 23.

Shri Tarkunde tried to wurge that right to create
licence was coterminus with a right to transfer  interest
though licence itself was not a transfer. W are unable to
accept this argunent. The ains and objects of the anmending
Act was placed before wus in support of the contention that
it was to protect the interest of the licensees of the
| andl ord that the provisions of section 15A were introduced.
But the ains and objects as set out hereinbefore, do not
warrant such a restricted nmeaning. Section 15A read with
section 14(2) which was also introduced by Mbharashtra Act
17 of 1973 simultaneously nmakes the position clear that
where the interest of a licensor, who is a tenant of any
premses is determned for any reason, the |icensee, who by
section 15A is deened to be a tenant, shall, subject to the
provisions of the said Act be deened to be a tenant of the
landl ord, on the terns and conditions of the agreenent
consi stent with the provisions of the Act.

If the view of the full bench of the Bombay H gh Court
is to be
901
given effect to, then it will defeat the purpose of the non-
obstante clause in section 15A of the Act. The rule of
construction is to give effect to the intention of the
| egislature and not to anend what is actually expressed
where the language is plain and admits of one neaning, the
task of interpretation can hardly be said to arise. Here, in
this case it is possible to give effect to the litera
construction; nothing has been shown to warrant that such
literal construction should not be given effect to. The
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words of a statute nust prima facie be given their ordinary
neani ng. See Nokes v. Doncaster Amalgamated Collieries,
Ltd., [1940] A C 1014 at 1022 where the granmatica
construction is clear and manifest and without doubt that
construction ought to prevail unless there are sone strong
and obvious reasons to the contrary. In this case there is
none.

It appears to be clear that all licensees who were
there on 1st February, 1973 were to be protected and
subsequent licences were made illegal as was done in the

case of sub-tenancy from 1959. It was an attenpt to protect
very large nunber of legitinmate persons in occupation and
also to elimnate future mschief. This construction canvas-
sed for the appellant is in consonance with the mnischief
rul e enunciated in Heydon’s case 76 E.R 637 as nentioned in
Maxwel | ‘On the Interpretation of Statutes’ Twelfth Ed. page
40. It is useful ~as was enphasi sed by Baron Parke in Becks
v. Smith, [1836] 2 M & W 191 at 195 in the construction of
a statute to-adhere to the ordinary neaning of the words
used, and to the grammatical construction, unless that was
at variance wth the intention of ~the |legislature, to be
collected from the statute itself, or led to any manifest
absurdity or repugnance, in which case the |anguage night be
varied or nodified, so -as to avoid such inconveni ence, but
no further. See Halshury’s Laws of England, 4th Ed. Vol une
44 para 856.

In finding out the neaning of the expressions used, the
courts nust find out what is legal, not what is right. It
may not be inappropriate to refer” to the observations of

Burger, CJ. in TVAv. HIl, US Supreme Court Reports, 57
Lawers’ Ed. 119 at 146 as follows:
“Qur individual apprai sal _of the wi sdom or

unwi sdom of a particular course consciously
sel ected by the Congress-is to be put aside in the
process of interpreting a statute. Once the
meaning of an enactment is discerned and its
constitutionality determ ned, the judicial process
comes to an end. W do not sit as a committee of
review, nor are we vested
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with the power of veto. The lines ascribed to Sir
Thomas More by Robert Bolt —are not w thout
rel evance here:
"The | aw, Roper, the law. | know what’'s legal, not
what’'s right. And I’will stick to what’s legal.
I"’mnot God. The currents and eddies of right and
wrong, which you find such plain-sailing, | can't
navigate, |'m no voyager. But in the thickets of
the law, oh there I'ma forester.. What would you
do? Cut a great road through the law to get after

the Devil?.. And when the |ast [aw was down, and
the Devil turned round on you-where would you
hi de, Roper, the laws all being flat?.... This

country’s planted thick with laws from coast to
coast-Man’s laws, not God s-and if you cut them
down .. d'you really think you could stand upright
inthe wnds that would blow then? .. Yes, I'd
give the Devil benefit of law, for nmy own safety’s
sake." R Bolt, A man for Al Seasons, Act I, P.
147 (Three Pl ays, Hei nemanned. 1967)."

On the other hand it is apparent that this litera
construction and reading of the statute as a whole is in
consonance with the mschief intended to be avoided.

It nust be enphasised that as a result of the various
decisions referred to hereinbefore, it must be accepted that
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statutory tenant was in the sane position as a contractua

tenant until the decree for eviction was passed agai nst him
and the rights of a contractual tenant included the right to
create licence even if he was the transferor of an interest
whi ch was not in fact the transfer of interest.

It was canvassed before us that the non-obstsnte cl ause
was connected wth the verb i.e. that a licensee in section
15A of the Act on the date be deemed to becone tenant but it
does not detract fromthe power of the tenant not to create
licence. The construction placed by the full bench, in our
opi nion, would curtail the |anguage of the section and on
the basis of the Hi gh Court’s judgnent, the anendnent ceases
to be neaningful for ‘a large section intended to be
protected and unless one is constrained by compulsion to
give a restricted neaning, one should not do it in this
case. W find no such comnpul sion.

A cl ause beginning with the expression "notw thstandi ng
any thing contained in this Act or in sone particular
provision’/in the Act or
903
in sone wparticular Act or in any law for the tine being in
force, or in any contract" is nore often than not appended
to a sectionin thebeginning with a view to give the
enacting part of the section in case of conflict an
overriding effect /over the provision of ‘the Act or the
contract nentioned in the non-obstante clause. It is
equivalent to saying that in spite of the provision of the
Act or any other Act nentioned in the non-obstante cl ause or
any contract or docunment nentioned the enactnent follow ng
it wll have its full operation or that ~the provisions
enbraced in the non-obstante clause would not be an
i npedi nent for an operation of the enactnent. See in this
connection the observations of this Court in The South India
Corporation (P) Ltd. v. The Secretary, Board of Revenue,
Trivandrum & Anr., AIR 1964 SC 207 at 215-[1964] 4 SCR 280.

It is wel | settled that the expressi on
‘notwithstanding’ is in contradistinction to the phrase
"subject to', the latter conveying the idea of a provision

yielding place to another provision or other provisions to
which it is nade subject. This will be clarifiedin the
i nstant case by conparison of sub-section (1) of section 15
wi th sub-section (1) of section 15A. W are therefore unable
to accept, wth respect, the view expressed by the Full
Bench of the Bonmbay High Court as relied on by the |earned
single judge in the judgnent under appeal

In the prenmises first the H gh Court exceeded its
jurisdiction in interfering with the finding of facts made
by the appellate bench of the Court of Small Causes for the
reasons nentioned herei nbefore. Secondly, the High Court was
in error on the construction of the provisions of section
15A of the said Act. In the aforesaid view of the matter, we
are unable to sustain the judgment under appeal. 'In the
premses it nust be held that all licensees created by
| andl ords or by the tenant before 1st February, 1973 and who
were in actual occupation of a prem ses which was not less
than a roomas |icensee on 1lst February, 1973 woul d be the
licensees of the landlord or tenant and whether there be any
term in the original agreement for tenancy permtting
creation of such tenancy ar licences or not they would
beconme tenant and enjoy the rights granted under the Act
specially those nmentioned in section 14(2) of the Act.

In the prenises, in the facts and circunstances of the
case as nentioned hereinbefore, the appeal is allowed. The
judgnent and order of the |earned single judge of the H gh
Court of Bonbay are set aside.
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In the facts of this case, however, we direct that the
parties shall . bear and pay their own costs.
P.S. S Appeal al | owed.
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