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ACT:

Centr al Excises and Salt Act, 1944: Section 4-
Expl anation (prior to Anendnent) and Section 36(2).

Exci se Duty-Central CGovernnent’s Notification No.
84/ 72- CE dated 17.3.72 as anmended by Notification No. 113/72
dated 22.3.72-Power driven and nmonoblock punps-Electric
Motors purchased and used in manufacture _of punps-Excise
duty paid on Electric Mtors-Wether deductiblein  arriving
at assessabl e val ue.

Trade di scount-Di scount given to distributors providing
after sales service-Al so discount given'to whol esalers not
providing after sales service-Wether entitled for deduction
from exci se val ue.

HEADNOTE
The appel | ant-Conpany was manufacturing power-driven
punps and nonoblock punmps. It was purchasing electric

not or s from another conpany and using them in t he
manuf acture of these punps. The Superintendent of  Centra

Exci se issued show cause notice to the  appellants for
recovery of short levy of duty relating to the period from
17th March, 1972 to 31st March 1973 stating that (1) there
was | ess determ nation of the assessabl e val ue of punps. due
to non-inclusion of Central Excise duty paid on electric
notors wused in the manufacture of punps and that (2) /'there
was deduction of irregular trade discount on whol esale cash
price while determning the assessable value of the articles
i n question.

The Assistant Collector directed the appellant to pay
the duties short |evied holding that the excise duty paid by
the appellant on electric notors fitted to the punps could
not be deducted while conmputing the assessable value of the
punp sets for purposes of assessment and that the wholesale
cash price mnus the trade discount, which is wuniformy
gi ven to all wholesale dealers, would represent the
assessabl e val ue for assessnent purposes.

82

Against the orders of the Assistant Collector the
appel l ant preferred an appeal before the Appellate Coll ector
who al |l owed the appeal and quashed the demand notice hol di ng
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(i) that the assessabl e value of the punps had to be arrived
at after deduction fromthe wholesale cash price of the
excise duty payable not only on the punps which are
manuf actured but also the excise duty paid on the electric
notors which were used as a conponent of the punps and (ii)
that in determ ning the assessable value of the PD punps a
di scount of 30 per cent declared by the appellant and
all owed to whol esal e dealers was liable to be deducted from
the whol esale cash price of the punps under the provisions
of the section 4 of the Central Excises and Salt Act, 1944.

In exercise of the powers conferred on it under
section 36(2) of the Act the Central CGovernnment suo noto
issued a show cause notice dated 21st June, 1976 to the
appel | ant proposing to set aside the order of the Appellate
Col l ector and restore the orders of the Assistant Collector
stating that the Appellate Collector has erred in his
deci si on. The appellant filed its reply to the notice and
also made its subm ssions during the course of persona
hearing. /After considering the appellant’s reply as well as
points urged by it during the course of personal hearing the
Central Covernment set aside the Appellate Collector’s order
and restored the Assistant Collector’s orders.

The appellant fileda wit petition in the Madhya
Pradesh Hi gh Court challenging the Central Covernment’s
order contending /'that the Central Government erred in
setting aside the order of the Appellate Collector and in
restoring the orders of the Assistant Collector. The Hi gh
Court held that the Explanation to Section 4 of the Act
provides for deduction of trade-discount and the ampunt of
duty payable at the time of renmoval of the article from the
factory. The 'duty’ referred to in the explanation is the
duty payable on the product which is manufactured and does
not refer to the duty paid on the “raw material « or the
conponent of the product manufactured. The High ' Court
agreed with the order of the Central Covernnent on the
deduction on trade discount and rejected the appellant’s
contention that the excise duty paid on the conponent parts
could not be treated as manufacturing cost and that it was
not conpetent for the Governnment to |levy excise duty on
exci se duty paid.

In appeal to this Court it was contended on behalf _on
the appel | ant

83

(1) that while conputing the assessable value the duty paid
on electric motors for purposes of manufacturing nonobl ock
punps was also liable to be excluded; (2) that the Centra
CGovernment ignored the Notification No. 84/72-CE dated
17.3.1972 as amended by Notification No. 113/72 dated
22.3.72; and (3) that besides the depots of the appellant
there are other five independent whol esalers and the Centra
CGovernment should not have ignored the trade discount
allowed to them

Di sm ssing the appeal, this Court,

HELD: 1.1t is clear fromthe Explanation to Section 4
of the Central Excises and Salt Act, 1944 that while
conputing the assessable value the deduction has to be
allowed apart fromtrade discount to the amunt of duty
payable at the time of renoval of the article chargeable
with duty fromthe factory. Here the article concerned was
the " punp’ which had an electric notor which was duty paid.
But what was deductible while assessing the assessabl e val ue
was nerely the excise duty payable on the 'punp’ and not the
excise duty already paid on the electric notor which was
nerely a conponent. [98C- D

M s Narne Tul aman Manufactures Pvt. Ltd., Hyderabad v.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 14

Col l ector of Central Excise, Hyderabad, [1989] 1.S.C. C 172,
referred to.

2. It is clear fromthe Governnent Notification that
while charging duty after conputing the assessable value,
the appellant will be entitled to reduction of duty paid on
the electric notors fromthe over all excise duty payable on
the ’'punp’. The value of the excise duty paid on the
electric notor is not deductible while arriving at the
assessabl e value wunder Section 4(a) of the Act. Thi s

becomes further clear fromthe wording of the second proviso
to the Notification which contenplates where the duty of
excise on power driven punps becomes |less than the excise
duty paid on the electric nmotor then no part of the excise
duty is liable to be refunded to the manuf act ur er
Therefore the purpose of the first proviso and the second
proviso of the Notificationis only to the calculation of
exci se duty payabl e and has no rel evance to the calculation
of assessable value of the articles manufactured when it is
cleared fromthe factory. [100C E]

3. It~ is clear from the subnission nmade by the
appel lant _itself before the Centrall Governnment that the
di scount to area distributors-was also in consideration for
providing after sales service which is not required to be

84
taken into account 'while dealing with trade discount wthin
the neaning of explanation to Section 4(a) of the Act.
Therefore the Central CGovernment rightly did not take into
account such area distributors who may have to provide after
sal es service. The trade discount given to such whol esal ers
who were under no obligation to provide after sales service
is the relevant trade discount given to the -whol esal ers.
[ 96E- G

A K Roy & Anr. v. Voltas Ltd., [1973] 2 SCR 1089,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION :Civil Appeal No. 1773 of
1981.

From the Judgnent and Order dated 27.11.1980 of the
Madhya Pradesh Hi gh Court in MP.No. 134 of 1977.

S.Murlidhar and M S. Ganesh for the Appellant.

K. T.S Tulsi, Addl. Solicitor General, P. Parmeshwaran
and Dal i p Tandon for the Respondents.

The Judgnent of the Court was delivered by

YOGESHWAR DAYAL, J. This Civil Appeal arises from the
order dated 27th Novenber, 1980 passed by ‘the Division
BNench of W©Madhya Pradesh High Court in proceedi ngs  under
Article 226 of Constitution of India. The proceedi ngs under
Article 226 of the Constitution were directed against an
order dated 19th January, 1977 passed by the Governnent of
India in exercise of the powers conferred upon them under
Section 36 of the Central Excises and Salt Act, 1944
(hereinafter called "the Act’).

The proceedi ngs before the Central Governnment arose out
of the review of an order in appeal passed by the Appellate
Col l ector of Central Excise, New Delhi dated 14th July,
1975. The appellate Collector by the aforesaid order had
accepted various appeals filed by Ms. Kirloskar Brothers
Limted, appellant before us agai nst vari ous order passed by
the Assistant Collector Central Excise, Indore.

The nmaterial facts giving rise to this litigation are
as follows :-

The appellant carries on business of manufacturing
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power-driven punps and nonoblock punps at Dewas. For
manuf act uri ng nono bl ock
85

type P.D. punp sets and power driven punps, the appellant
pur chases electric motors from another conpany M s.
Kirl oskar Electric Co. Ltd. The Superintendent Centra
Excise issued eight show cause notices to the appellant
calling upon them to show cause why the short |evy as
mentioned in the notices should not be recovered from the
appel | ant . The period to which the alleged short |[evy
rel ated was from17th March, 1972 to 31st March, 1973

The grounds on which the amount referred to in the
notices issued was proposed to be recovered were (i) Iless
determ nation of the assessabl e value of punps due to non-
inclusion of Central Excise duty paid on electric notors
used in the nmanufacture of punps and (ii) deduction of
irregular trade discount on wholesale cash price while
det er mi ni ng the assessable value of the articles in
guesti on.

The '‘Assi stant Col | ector of Central Excise held that the
exci se duty paid by the appellant on-electric notors fitted
to the punps could not be deducted while conputing the
assessabl e value of the punps sets for purposes of
assessnment under the Act.

Wth regard 'to the question of trade discount the
Assistant Collector fheld that in terns of « explanation to
Section 4 of the Act deduction in respect of trade discount
on whol esal e cash price of the articles to be renmoved from
the factory has to be allowed; the trade discount allowed
has to be at uniformrate as held by the Suprene Court; once
the wholesale price is fixed and the -quantum of trade
di scount is decided it nmust be given uniformy to al
whol esal er s irrespective of their  relations wth t he
manuf acturers. The Assistant Coll ector observed :-

"The party had admitted that they have three types
of whol esal e deal ers and each of them all owed trade
di scount at different rate. The first category of
whol esal e deal ers nunbering about 15 ‘got the
maxi mum trade discount. A perusal of the list of
these 15 whol esal e deal ers reveal that npst of them
are nerely selling Depots of the party who get the
maxi mum t rade di scount in conparison to other types
of wholesale dealers of the party. The Hon’ ble
Suprenme Court has held that the whol esal e price has
to be ascertained only on the basis of transactions
at 'arns length’. Their Lordships have  further
opined that if there is
86

relative of the manufacturer and if heis charged
specially low price, the price charged would not
constitute the whol esal e cash price for |evying the
exci se duty. The maxi num trade di scount allowed to
a particular class of wholesale dealers which is
nostly consisted of their own selling depots,
therefore, does not represent the trade discount in
its true sense in terns of Section 4 according to
which the trade discount has to be allowed at a
uniform rate and not arbitrarily. Therefore, the
fixation of whol esal e cash price after allow ng the
maxi mum trade discount to a particular type of
whol esal e deal ers cannot be treated as a
transaction nmade at arns length in an ordinary
course of business and, therefore, not in keeping
with provisions of Section 4 of the Act and
consequently cannot represent the correct whol esal e
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cash price in terns of Section 4 the Act for
assessnment purposes.”.

The Assistant Collector held that the wholesale cash
price minus the trade discount, which is uniformy given to
all whol esal e deal ers, would represent the assessable value
for assessnent pur poses. Accordingly the Assi st ant
Col l ector directed that duties short levied, as pointed out
in the show cause notices, should be paid by the appellant.

Aggrieved by the orders of the Assistant Collector the
appel | ant preferred an appeal before the Appellate Coll ector
who held that the assessable value of the punps had to be
arrived at after deduction fromthe whol esal e cash price of
the excise duty payable not only on the punps which are
manuf actured but al so the excise duty paid on the electric
notors which were used as a conponent of the punps. The
Appellate Collector ~further held that in determning the
assessable value of PD punps a discount of 30 per cent
decl ared by the appellant and all owed to whol esale dealers
was |liable to be deducted fromthe whol esal e cash price of
the punps under the provisions of Section 4 of the Act. In
this view of the matter the Appellate Collector allowed the
appeal s and quashed the demand notices. Wile allowing the
appeal s the Appellate Collector, dealing with the deduction
of trade discount observed as follows: -

"Wth regard to the 'second issue i.e.
adm ssibility of trade di scount” of 30% decl ared by
the appellants and approved by the  jurisdictiona
Central Excise officer, it was contended by

87
the appellants that according to the pattern of
their sale they had appointed 16 area dealers for
sales of their products over a particular area.
These area deal ers had al so appointed subdealers

within their respective jurisdiction. Thus where
the sales were made by the area deal er hinmself the
full discount of 30% was allowed to him while if

the goods were despatched on the advice of 'the area
dealer to any of his sub-deal ers was passed on to
the sub-deal ers while the discount renmaining out of
the 30% was passed on by a credit voucher “to the
area dealer. 1In either case the full discount of
30% was being passed on to the trade on  al

whol esal e transactions. The above contention of
the appellants was verified fromthe sal es i nvoices
pr oduced by them in respect of whol esal e
transactions and it was noticed that the above

contention of the appellants is correct. It was
also noticed that sonme sales were also made in
small lots by the appellants to the dealers falling

outside the jurisdiction of the area -dealers.
These sales represented 1%to 9.7%of the tota
sal es and could be regarded as sales to retailers.
In their case the discount passed on was |ess  than
30% discount allowed in the case of wholesale

dealers. It was explained that in view of the fact
that such dealers did not have the facility and the
t echni cal know how for providing after sal e

service, the discount allowed to them was |esser

t han that allowed to the dealers (whol esal e

deal ers) who were required to afford the services

after sales. However, in view of the fact that

such sal es are neager and are in much smaller |ots,
they did not materially change the situation."

(enphasi s suppli ed)

When this order cane to the notice of the Centra
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Governnment the Central Government suo noto issued show cause
notice to the appellant proposing to set aside the order of
the Appellate Collector, which appeared to it to be not
correct in law, and restore the order passed by the
Assi stant Collector of Central Excise, Indore. The reasons
for the proposed revision were contained in the show cause
notice dated 21st June, 1976, the relevant part of which
for facility of understanding, is reproduced hereunder: -
88
"6. In terns of the explanation to Section 4 of the
Central Excise and Salt Act, 1944 in determning
the price of _any article under that section a
deduction is admssible fromthe wholesale cash
price towards the anount of duty payable at the
time of the removal of the article chargeable with
duty from the factory or other premses. It
appears to the Central Governnent t hat t he
deduction contenpl ated therein is in respect of the
duty leviable on the article which is being cleared
fromthe factory and not the duty paid or |eviable
on the raw materials or component which went into
the nmanufacture of that excisable article. In
ot her words what is allowed deduction is only that
duty leviable on the finished excisable article and
not the total duty incidence. To held otherw se
appears to be repugnant to the correct construction
of the expression "amount of duty payable at the
time of removal of the article chargeable with duty
fromthe factory”
7. It, therefore, appears to the Central Governnent
that in holding that the deduction was  adm ssible
not only in respect of the duty leviable on the PD
Punps but also in respect of the duty paid on the
electric motor the Appellate Collector has in his
deci si on.
8. The second question to be determned by the
Appel late Collector was the admissibility of a
trade di scount of 30% which the party was  granting
in respect of sales to their area deal er or through
area dealers to sub-dealers which to anot her
category of dealers called independent -dealers a
| ess amount of trade was granted. —The case records
reveal that the party had three types of whol esale
deal ers nanely the follow ng: -
(a) Area deal ers which nunber-about 15 get the
maxi mum trade di scount.
(b) The sub-dealers of these area dealer
These sub-dealers usually get the goods  from
the area dealers at the particul ars.
di scount and can al so get the goods directly
from the party on a discount advised by the
area deal ers and the
89
bal ance di scount out of the total 30% di scount
is passed on thereafter to the areas dealers
and;
(c) The Ist category of deal ers who operate in
area covered by the area dealers and get a
| ess ampunt of discount.
9.1t also appears that approximately 90% of the
goods are sold through the area dealers or their
sub- deal ers and only the rest through ot her
i ndependent deal ers.
10. The Appellate Collector held that the sales to
deal ers other than the area area dealers were only
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The
al
"W

upto 10% of the total sales and as such these could
be regarded as a sales to retailers. Accordingly
the Appellate Col l ector held that si nce a
substantial quantity of goods was sold through the
area dealers or their sub-dealers the price charged
to themwas the correct whol esale cash price and
that the 30% trade discount given to them was
admi ssi bl e and sales to other dealers which were in
small  quantity could be ignored and could be
treated as sales to retailers.
11.1t appears to the Central CGovernnent that the
Appel l ate Coll ector failed to take note of the fact
that the sales to these independent dealers in
their respective areas, however, snmall in quantity
wer e nonet hel ess sales to whol esal e deal ers. These
could not be categorised as retail sales which are
essential l'y different from whol esal es sal es.
These _independent dealers were as rmuch whol esale
deal ers as the areas dealers. Furt her t he
Appel | ate Col |l ector also failed to take note of the
fact ~that the so-called area dealers in a large
nunber of cases were-no other than the party’'s own
selling depots and the price charged to them could
not prima facie be accepted as genui ne unless there
was conpelling evidence to establish that the
transaction was at arms | ength. It accordingly
appears to the Central Governnent t hat t he
whol esal e cash price charged to the independent
dealers and discount -given to them is along a
genui ne whol esal e cash-price and that the genuine
whol e sal e cash price is ascertainable the quantum
of sale however neagre is irrelevant. By  holding
that the discount
90

gi ven to the area to the area dealers was
adm ssible and that salesto independent  dealers
being neager could be treated as retail sales and
thus ignored, it appears to the Central Governnent
that the Appellate Collector has erred in his
decision.".
appel lant filed a reply dated 30th August, 1976 and
a contended : -
deal with these two points separately as below : -
(i) ASSESSABLE VALUE OF MONOBLOCK PUMPS

At the outright we wish to state that the
grounds of appeal advanced, against the various
orders in appeal issued by the Assistant Collector,
Central Excise, |Indore before Appellate Collector,
Central Excise and Custons, New Delhi,  wll"/form
part of our reply and we would rely on them We
presune that the records of the case are  already
with you and there is no need of reproduce here our
ar gunent s.

However wi thout prejudice to whatever stated

in above referred Appeal Menp we wish to state  as
under : -
(A) Central Excise duty is an indirect tax and this
tax is not taken into consideration for assessnent
purposes. |In accordance with the explanation given
in section 4 it is true that what is clear by us is
a Monobl ock Punp and not electric nmotor alone and
not a nmere punp. Since we are paid Central Excise
duty to our suppliers of electric nmotor, we have to
recover the sanme fromthe parties to whom nonobl ock
punps are sol d.
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(B) Had we sold only an Electric notor, the sane
recovery to duty woul d have been nade separately by
us and our cost would have been the price paid to
supplier exclusive of central excise duty.
(O Just because the motor is wused in t he
manuf acture of Mnobl ock Punps, it does not deprive
us of our right to recover the duty on the Electric
Mot or paid by us when this is ascertainable.
(D) The sane woul d be the case in respect of other
conmponent s

91
of Monobl ock punps, viz. Steel, paint, shafting,
material etc. However, we are not in a position to
ascertain the duty paid on these Raw Materials.
That is why we have to recover the total anount
i ncluding the cost and Central Excise duty paid on
the Raw Material, so that the Central Excise duty
paid on'themw || automatically be recovered. Such
an anpunt-has to go into the total value. But in
respect of the itens of the raw materials if we can
ascertain the central excise duty paid, we can
certainly recover the same in fromof duty and not
by way of the cost of the material.
(E) The whole principle of costing is to see what
an article produced by any nanufacturer has cost

hi m If the duty is ascertainable, there is no
reason as to why it should be go “into the cost
necessarily. There is no law to warrant such a
pr ocedure.

(F) The inclusion of Central Excise duty as the
cost of Monobl ock™ punps, it woul d further
conplicate the natters. In that event we will not
be in a position to recover the full duty paid on
electric not or as we have to allow the
proportionate trade discount on the duty elenents.
This woul d tantanmount depriving us of our right to
recover the full anpbunt of Central Excise duty paid
by us.
(G Further without prejudice, if the duty 'is so
i ncl uded what would be the amount to be .included
and at what stage. It will have to be decided
whet her the whole of the duty on —electric notor
i.e. 15% is to be included in the cost or the
bal ance available fromthe said duty anpbunt after
availing of the set of f admi ssibl e under
Notification No. 84/72 as amended by No. 113/72.

Under these circunstances, we would request
you not to force us to include the | element of
Central Excise duty paid on Electric notors, in the
value of our Mnoblock Punps for purpose of
assessnents.
(i1) WHOLESALE CASH PRI CE AND QUANTUM OF DI SCOUNT

At the outsight we wish to state that the
grounds of appea

92

advanced agai nst the various order in appeal issued
by the Assistant Collector, Central Excise, Indore
bef ore the Appellate Collector, Central Excise and
Customs, New Delhi will formpart of our reply and
we would rely on them W presune that the records
of the case are already with you and there is no
need to reproduce there our argunents.

However, wi thout prejudice to whatever, stated
in above referred appeal nmenos we would like to
state as follows: -
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ii(A) It is contended in the Show Cause Notice
that the wholesale cash price, charged to the
i ndependent deal ers and the discount given to them
is alone a genuine whol esal e cash price and that
once the whol esal e cash price is ascertainable the
guantum of the sale, however meagre, is irrelevant.
Further it is also contended that the so «called
dealer in a large nunber of cases were no other
than parties own selling depots and the price
charged to themcould not prima facie be accepted
as genuine. Unless there was conpelling evidence
to establish that the transaction was at arns
| engt h.

In this connection we would like to subnmit as
fol | ow

ii(C The Kirloskar Brother’'s depots are being
treated on par with these area dealers and the
dealings are fromprinciple to principle. Si mply
because they are depots of Kirloskar Brothers it
cannot be presuned that the dealings are not at
arms 1 ength.

ii(D It'is not the case of department that
the goods are sold to these area dealers at a
specially ‘low rate. The facts that there are 5
i ndependent deal ers al ongwith depots goes to prove
93
that no special treatnent is accorded to the
depot s.

ii(E) W would insist with all  force that
these transactions -are at arms length and these
represents the normal trade practice. The sales to
i ndependent dealers nmay not be treated as retai
sales but there is no reason as to why the price
charged to these few so call ed independent | dealers
should be preferred to the price charged to
i ndependent area deal ers.

ii(F) The whole idea of assessnent seens to
have been nis-conceived.. Now it is an established
law that "EXCISE IS A TAX ON THE PRODUCTI ON AND
MANUFACTURE OF GOODS (SEE UNION OF INDIA VS. DELH
CLOTH AND GENERAL MLLS 1963) SECTION 4  ACT
THEREFORE PROVI DES THAT THE REAL VALUE SHOULD BE
FOUND AFTER DEDUCTI NG THE SELLING COST AND THE
SELLI NG PROFI TS AND THE REAL VALUE CAN | NCLUDE ONLY
THE MANUFACTURI NG COST AND THE MANUFACTURI NG
PROFI T".

ii(G The section also nakes it clear that the
excise is levied only on the anount  representing
the manufacturing cost plus the manuf act uri ng
profit, and the excludes post nanufacturing /costs
and the profit arising fromthe post manufacturing

operation.
ii(H In our case the anobunt charged by giving
| esser discount to the so called i ndependent

deal ers represents the selling profits and cannot
be attributed to the nanufacturing activity. Under
t hese circunstances the value that could be
approved for our assessnent would be the list price
| ess maxi mum and this wil | represent t he
manuf acturing cost plus the manufacturing profit.
ii(l) Under the circunstances it is abundantly
clear that the price cannot be | oaded with any kind
of selling cost or selling profit irrespective of
whet her the sanme is of the wholesellers or of the
manuf acturer, the reason being that neither it is
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attributable to manufacturing activity.
94

ii(J) After the decision in VOLTAS case there
have been a nunmber of cases both the Supreme Court
and various High Court, wherein the decision in
VOLTAS case have been foll owed neticul ously.

Under these circunstance there are no reason
to reopen the matter and given an adver se
decision."

An opportunity of personal hearing was also granted.

It is noticed in the order of the Central Government that

"During the course of personal heari ng on
19.10. 1976 various contentions were reiterated and
it was enphasised that the manufacturers had two
patterns of sales, namely - (i) through area
di stributors who are given exclusive rights of sale
within their respective areas and who were further
aut horised to appoint sub-distributors, and (ii)
sone 10% sal es were to other dealers to whoma | ess
percent age of di'scount «= was given. It was
enphasi sed that the di scrimnation between the two
patterns of sales was on account of the fact that
area distributors provided after sales service etc.
which could be treated as post manuf act uri ng
operations. It was pointed out to themduring the
course of personal hearing that majority of the so-
called area distributors were depots of M s.
Kirl oskar Brothers Ltd., only. They contended that
though the over-all controlling authority was the
Kirl oskar G oup of Conpanies, yet these depots were
i ndependent entities by thenselves. They were
asked to subnmit detailed information about the
conposition of all the Directors of Ms. Kirloskar
El ectricals, Bangalore, the Directors of | Dewas
factory and their agreenents wth various area
distributors with their ~sub-distributors. The
information was to be submitted by Novenber 16,
1976 but could not be received wthin ‘the time
stipulated.".

The Central Government after considering the points
raised by the appellant inits witten reply to the show
cause notice as well as points urged during the course of
personal hearing took the view that under Section 4 of the
Act the abatement of duty is adnissible only in respect  of
the article in question and not the duty paid on the raw
mat eri al or the component which had gone into its
manuf acture, and accordingly held that

95
the view of the Appellate Collector is incorrect. Regarding
the question of discount the Central Governnent took the
view that the independent whol esal e dealers are those who

are other than the depots of Ms. Kirloskar Brothers. The
view of the Appellate Collector treating sales to these
deal ers as retail sales is incorrect. The Central

Government held that once the wholesale cash price is
ascertai nabl e the quantum of sales to such whol esal e deal ers
is irrelevant and in the instant case even the quantum of
sale to the independent whol esale dealers is 10% The
whol esal e cash price is thus ascertainable. In this view of
the matter the Central CGovernnent in exercise of the powers
conferred in it under sub-section (2) of Section 36 of the
Act set aside the inpugned order passed by the Appellate
Collector and restored all the orders passed by t he
Assistant Col l ector of Central Excise.

Before the High Court the above referred order of the
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Central Gover nirent was i mpugned in the af oresaid
ci rcunst ances. It was contended on behalf of appellant
before the H gh Court that the Government of India erred in
holding that the duty paid on the electric notors was nhot
deductible in conputing the whol esal e cash price under the
provisions of Section 4 of the Act. It was also contended
that the Governnent of India erred in restoring the orders
of the Assistant Collector whereby only 25 per cent di scount
was held to be deductible by way of trade discount in
conputi ng the whol esal e cash price of the punmps in question

The High Court held that the explanation to Section 4 of the
Act provides for deduction of trade discount and the anount
of duty payable at the tine of renoval of the article from
the factory. The 'duty’ referred to in the explanation is
the duty payable on the product which is manufactured and
does not refer to the duty paid on the raw material or the
conponent of the product nmanufactured. Faced with this
difficulty before the Hgh Court the counsel for the
appel | ant 'stated that he was not relying on the explanation
to Section 4 of the Act for contending that the duty paid on

electric nmotors fitted to the punps was liable to be
deducted from the wholesal e cash price of the article in
guesti on. It was wurged before the High Court that the

exci se duty paid on the component parts could not be treated
as manufacturing cost and that it was not conpetent for the
CGovernment to |evy excise duty on excise duty paid. The
Hi gh Court rejected the contention. As regards t he
deduction of trade discount the High Court agreed with the
order of the Central Government.
96

Before us learned counsel for the appellant has
submitted that the Central Governnment erred in disturbing
the appellate order of the Collector and submitted - (1)
that beside the depots of the appellant there are other five
i ndependent whol esal es and the Central Government shoul d not
have ignored the trade discount allowed to them (2) that
the Central Governnent, though has passed the inpugned order
only on 14th April, 1977, did not refer to the infornmation
which was subnmitted after 16th Novenber, 1976; (3) that the
Central Governnent ignored by Notification No.84/72- CE DI
17.3.1972 as amended by Notification No. 113/72 dated
22.3.1972 and (4) that while conputing the assessable value
the duty paid on electric nmotors for pur poses of

manuf act uri ng nonobl ock punps was also liable to be
excl uded.
It will be noticed that we are concerned wth old

section 4 of the Act as operative during the relevant tine.
In A K Roy & Anr. v. Voltas Limted, [1973] 2 S.CR
1089, the Supreme Court enphasised at page 1097 that ~ there
can be no doubt that the ’'whol esal e cash price’ has to be
ascertained only on the basis of transactions “at arms
| engt h. Once wholesale dealings at arnms |ength are
established, the determi nation of the whol esale cash price
for the purpose of Section 4(a) of the Act may not depend
upon the nunber of such whol esale dealers. Before the
Central CGovernnent it was enphasi sed by the appellant itself
that the discrimnation between the two patterns of sales
was on account of the fact that area distributors provided
after sales service etc. which could be treated as post
manuf act uri ng operation. It is thus clear from the
subm ssion made by the appellant itself before the Centra
Governnment that the discount to area distributors was also
in consideration for also providing after sales service
which is not required to be taken into account while dealing
with trade discount within the meaning of explanation of
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Section 4(a) of the Act. Therefore the Central Governnent
rightly did not take into account such area distributors who
may have to provide after sales service. The trade discount
given to such whol esal ers who were under no obligation to
provide after sales service is the relevant trade discount
gi ven to the whol esal ers.

In view of our conclusion on the first point itself no
useful purpose would be served in examning the second
guestion as the appellant hinself had given the reasons
before the Central CGovernment as to why they gave
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hi gher trade discount to their depots and other area
di stributors.
We nmay take point Nos. 3 and 4 together. In Ms. Narne
Tul aman Manufacturers Pvt. Ltd., Hyderabad v. Collector of
Central Excise, Hyderabad, [1989] 1 S.C.C. 172, the Suprene
Court had the occasion to deal wth somewhat simlar
situation as in'the present case. Sabyasachi Mikharji, J.
(as His Lordship then was) speaking for the Court observed
“The —activity carried out by the appellant of
assenbling the three conponents of the weighbridge
brings into being conplete weighbridge which has a
di stinctive name, character or use. As a result of
the work /of assenbling a new product known in the
mar ket and known under t he exci se item
"wei ghbridge" cones into being.. The appellant wll
become a nmanufacturer of that product and as such
liable to duty".
H s Lordship further observed thus :

"A part may be goods as known in the -excise |aws
and may be dutiable. |[If the indicator systemis a
separate part and a duty had been paid on it and if
the rules so provide then the appellant may be
entitled to abatenent under the rules. But if the
end product is a separate product which comes into
being as a result of the endeavour and activity of
the appellant then the appellant nust be  held to
have manufactured the said item Wen parts and the
end product are separately dutiable - both are
taxable."

Section 4(a) of the Act read with its explanation reads as

under : -
"4, Determ nation of value for the purposes of duty
- Where, under this Act, any article is chargeable
with duty at a rate dependent on the value of the
article, such value shall be deermed to be-
(a) the whol esale cash price for which an article
of the like kind and quality is sold or.is capable
of being sold at the tine of the renoval ~of the
article chargeable with duty fromthe factory or
any other prem ses of manufacture of production, or
if a wholesale narket does not exist for  such
article at such place, at the
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near est place where such market exists, or
(b)..... o
Expl anation - In determining the price of any
article under this section, no abatenent or
deduction shall be allowed except in respect of

trade discount and the anount of duty payable at
the tinme of the renoval of the article chargeable
with duty from the factory or other prenises
aforesaid.".

It is clear fromthe explanation itself that while
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conputing the assessable value the deduction has to be
allowed apart fromtrade discount to the amunt of duty
payable at the tinme of renoval of the article chargeable
with duty fromthe factory. Here the article concerned was
the " punp’ which had an electric notor which was duty paid.
But what was deducti bl e while assessing the assessabl e val ue
was nerely the excise duty payable on the 'punp’ and not the
excise duty already paid on the electric notor which was
nerely a conponent.

The relevant part of the Notification No.84/72-CE dated
17.3.1972 as amended by Notification No. 113/72 dated
22.3.1972 reads as follows: -

"In exercise of the powers conferred by rule 8(1)
of the Central Excise Rules, the Central GCovernnent
hereby exenpts power driven punps falling under
tariff itemno. 30a of the first schedule to the
Central Excise and Salt Act, 1944 (1 of 1944) and
specified in-colum (2) of the table annexed hereto
fromso nuch of duty of the excise |eviable thereon

as in excess of “the duty specified in t he
corresponding entry in colum (3) of the said
tabl e.
S. No Descri ption Dut y
(1) (2) (3)
1. PONER DRI VEN PUMPS PRI MARI LY DESI GNED 10%
FOR HANDLI NG WATER NAMELY ADVALOREM

i) CENTRI FUGAL PUMPS( HORI ZONTAL
OR VERTI CAL PUMPS)

ii) DEEP VELL TURBI'NE PUWPS

iii) SUB MERSI BLE PUMPS AND
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iv) AXIAL FLO AND M XED FLOW NI L
VERTI CAL PUMPS.
2. OTHERS NI L

PROVI DED THAT

(i) Were the aforesaid punps on which the duty of
excise is leviable are fitted with duty paid
i nternal combustion engine falling under  sub-item

(ii) of itemno. 29 or Electric notors falling under

sub-item(ii) of itemno.30 of the first schedule to
the aforesaid Act such power driven punps shal
al so be exempted fromso nuch of the duty of excise
| eviable hereon as is equivalent to the duty
of excise leviable thereon as is equivalent to the
duty of excise or the additional excise duty under
section 2A of the Indian Tariff Act 1934 (32 of
1934) the case nmay be already paid on such. interna
conbustion engine or Electric Mtors.
(i) ..... e e e
Provi ded further that where the duty of excise
| eviable on power driven punps is less than the
amount of duty of excise or the additional duty
under section 2A of the Indian Tariff Act aforesaid
specified in clause (i) or as the case nmay be
cal cul ated wunder clause (ii) of the first proviso
with respect to internal combustion engine, elect.
nmotor, rotors or stator then no part of the duty so
specified or calculated shall be refunded to the
manuf act urer.
It will be noticed that first part of the Notification
exenpts the 'Power Driven Punps’ falling under Tariff [Item
No. 30A of the first schedule to the Act and reduces the
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duty to 10% adval orem
To wunderstand nore conveniently the meaning and scope
of provisos, the provisos shorn of unnecessary words may
read as under :-
"PROVI DED THAT : -
(i) Where the aforesaid punps on which the duty of

exci se is | evi abl e are fitted with duty
paid...Electric nmotors....Such power driven punps
shall al so be exenpted fromso nmuch of the duty of
excise leviable thereon ...as is equivalent to the
100

duty of excise ...... paid on such ..... el ectric
not or s.

(TT) oo ol e

Provi ded further that where the duty of excise
| eviabl e on powers driven punps is less than the
amount of  duty of excise or the additional duty
under section 2 A of the Indian Tariff Act
af oresaid specified in clause (i) or as the case
may be cal cul ated under clause (ii) of the first
proviso with respect to internal conbustion engine
electric notor, rotors or stator then no part of
the duty so specified or calculated shall be
refunded to the manufacturer.™

It is thus clear fromthe proviso that while charging
duty after conputing the assessable value, the appellant
will be entitled to reduction of duty paid on the electric
nmotors fromthe over ‘all excise duty payable on the ' punp’.
The value of the excise paid onthe electric mtor is not
deductible while arriving at the assessable value under
Section 4(a) of the Act. This becomes further clear from
the wording of the second proviso which contenpl ates where
the duty of excise on power driven punps becone |ess than
the excise duty paid on the electric nmotor then no part of
t he exci se duty is liable to be refunded to t he
manuf act urer. Therefore the purpose of the first | proviso
and the second proviso is only tothe cal culation of excise
duty payable and has no relevance to the calculation of
assessable value of the articles manufactured when /it is
cleared fromthe factory.

There is thus no nmerit in this appeal and the same is
accordingly dismssed with costs.

T.N A Appeal dism ssed.
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