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CASE NO. :

Appeal (civil) 2600-03 of 1994
Appeal (civil) 3788 of 1999
PETI TI ONER
THE COWM SSI ONER OF | NCOVE TAX

Vs.
RESPONDENT:
BOVBAY BURMAH TRADI NG CORPORATI ON
DATE OF JUDGVENT: 15/ 02/ 2000
BENCH

D. P. Vadhwa, S. S. M Quadr

JUDGMENT

SYED SHAH MOHAMVED QUADRI, J.

In these five appeals the parties are conmmon; t he
Revenue is the appellant and the assessee is the respondent.
C. A Nos. 2600-03 of 1994, which relate to. the  assessment
years 1967-68 to 1970-71, arise fromthe judgnment and order
of the Division Bench of the H gh Court of Judicature at
Bonbay in Income-Tax Reference No.242 of 1976 dated Decenber
12, 1988. Following that judgnent the Division  Bench
di sposed of |Income Tax Reference No.10 of 1987 /which
pertains to the assessnment year 1974- 75 on July-30, 1998
which is wunder challenge in Cvil Appeal No.3788 of | 1999.
The common substantial question of law, which arises in

these appeals, is question No.2 noted below. Briefly
stated, the facts giving rise to these appeals are as
follows : The respondent -assessee is an |ndian resident
conpany. It is carrying on the business of exporting tea.

In the aforenenti oned assessnent years it clainmed weighted
deduction wunder Section 35-B of the Income-tax Act (for
short the Act) in respect of the expenditure of

Rs. 1,95,935/- incurred on export of tea fromEast Africa to
the United Kingdom The claim was disallowed by the
Income-tax O ficer on the ground that Section 35-B would
apply only if the exports were made fromlndia. That view
was upheld by the Appellate Assistant Comm ssioner and the
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I ncome-tax Appellate Tribunal. Anong others, the follow ng
two questions in Incone Tax Reference No.242 1976 and
guestion No.2. in Income Tax Reference No.10 of 1987 were

referred to the H gh Court of Judicature at Bonbay by the
I ncome-tax Appellate Tribunal under Section 256(1) of the
Act : (1) Wether on the facts and in the circunstances of
the <case, the provisions of Section 40(c)(iii)/40(a)(v)
applied in the case of the enpl oyees of the Assessee in its
overseas branches?

(2) Wether on the facts and in the circunstances of
the <case, the assessee is entitled to weighted deduction
under Section 35-B in respect of the expenditure of
Rs. 1,95,935/- incurred on export of tea fromEast Africa to
the United Ki ngdon?

The  first question was answered in the negative i..e.
in favour of the assessee and agai nst the Revenue foll ow ng
the judgnent in the case of the respondent-assessee for the
earlier assessnent years in Bonbay Bur mah Tradi ng
Corporation Ltd. vs. ~ Commi'ssi oner of Income Tax, Bomnbay
Cty-1V [(1984) 145 ITR 793]. It is conceded by the |earned
counsel for the parties that this question is covered
against the Revenue by the judgnent of this Court in
Comm ssioner of [Incone Tax vs. Continental Construction
Ltd. [(1998) 230 |ITR 485] affirming the judgnment in
Continental Construction Ltd. vs.~ Conmi ssioner of Incone
Tax [(1990) 185 ITR 178]. Adverting to the second question,
the Hgh Court answered it inthe affirmative i.e. in
favour of the assessee and agai nst the Revenue. It will be
apt to refer to Section 35-B of the Act, ~which is the
subj ect-matter of debate in all the five appeals.

35-B. Export Markets devel opments al |l owance --

(1) (a). VWere an assessee, beinga domestic conpany or a
person (other than a conpany) who is resident in India, has
incurred after the 29th day of February, 1968, but before
the 1st day of March, 1983, whether directly ‘or in
association wth any other person, any expenditure (not
being in the nature of capital expenditure or persona
expenses of the assessee) referred to in clause (b), he
shal |, subject to the provisions of this section, be allowed
a deduction of a sumequal to one and one-third tines the
amount of such expenditure incurred during the previous
year;

(b) The expenditure referred to in clause (a) is that
i ncurred whol Iy and excl usively on

(i) advertisenment or publicity outside “India in
respect of the goods, services or facilities which the
assessee deals in or provides in the course of hi s
busi ness. . ;

kk*x K*k*x Kkkx%x

(viii) performance of services outside India in
connection wth, or incidental to, the execution of any
contract for the supply outside India of such goods,
services or facilities.

On a plain reading of the provision of sub-section
(1), extracted above, it is clear that to claimthe benefit
of this section the follow ng conditions have to be
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satisfied : (i) the assessee nust be a donestic conpany
which is resident in lIndia; (ii) it nust have incurred
expenditure after February 29, 1968 but before Mrch 1

1983; (iii) such expenditure should not be in the nature of
capital expenditure or personal expenses of the assessee;
(iv) the expenditure mght have been incurred either
directly or in association with any other person; and (V)
the nature of the expenditure nust answer the description
referred to in any one of the sub-clauses of clause (b). On
these requirenments being satisfied the assessee-conpany
becomes entitled to the weighted deduction wunder Section
35-B. It is not necessary that the export should be
directly ex-India (fromilndia). The Tribunals reading of

the section that the export should be ex-lIndia is not
supported by the | anguage of ‘the provision or any authority.
The Hi gh Court has, therefore, rightly concluded that to
avail the benefit of weighted deduction the provision does
not require that the export should be ex-India. It nust be
observed in fairness to M.ML.Verma, |earned senior counse

appearing for the Revenue, that he does not seriously
di spute this proposition. Once this position is accepted,
the order wunder chall enge has to be sustained. However,
what M.Verma contends is that the respondent <clains the
expenditure wunder ~sub-clause (viii) for which there is no
factual finding by the Tribunal. The High Court, submts
M. Vernma, has gone wrong in recording a fresh finding --
the expenditure was incurred with regard to the performance

of the service outside Indiai.e. from East Africa to
United Kingdomin connection wth the execution of contract
for supply of tea inthe United Kingdom-- and. on that

basis upholding the claimof the respondent under Section
35-B; his further subm ssion is neither the H gh Court nor
this Court can do so without calling for ~a supplenentary
statement from the Tribunal on this aspect of the  fact.
M. Ranjit Kurmar, |earned counsel appearing for t he
respondent- assessee company, invited our attention to the
orders passed by the Income-Tax Oficer, the Conm ssioner
and the Tribunal and contended that there was no dispute
with regard to the nature of the expenditure and therefore
M.Vermas contention has to be rejected. W have perused

the orders of the Income Tax O ficer, the Conm ssioner, the
Appel  ate Assistant Conmm ssioner and the Tribunal as also
the order under appeal passed by the Hi gh Court. Though a
copy of the return containing details of the expenditure
clainmed by the respondent under the above provision has not
been placed on record, the orders of the departnental
authorities as well as of the Tribunal and of the H gh Court
leave us in no doubt that the weighted deduction under
Section 35-B was clained in respect of the expenditure
incurred with regard to the performance of the services
outside India i.e. in East Africa and United Kingdom in
connection with the execution of the contract for the supply
of tea in the United Kingdom |Indeed, the said fact is
enbodied in question No.2 itself. 1In view of the position

poi nted out above, we find no illegality in the orders under
challenge in these appeals. The appeals are accordingly
di sm ssed with costs.




