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Dr. ARIJI'T PASAYAT, J.
1. Leave granted.

2. Challenge in this appeal is to the order passed by a

| ear ned S|ngle Judge of the Allahabad H gh Court disposing of
two revision petitions, i.e. Trade Tax Revision No.723 of 1996
and Trade Tax Revision No.724 of 1996 preferred by the
respondent (hereinafter referred to as 'the Assessee\022) under
Section 11 of the Uttar Pradesh Trade Tax Act, 1948 (in short
"the Act’). The revision petitions related to the assessment year
1992-93 in respect of assessnents franmed under the Act and

the Central Sales Tax, 1956 (in short 'the Central Act’). By the
i mpugned order, the H gh Court held that the turnover of the
base production in accordance with C ause (6) of the

Noti fication No.1093 dated 27.07.1991 (hereinafter referred to
as 'the Notification’) has to be taken up for the whole of the
assessnent year.

3. Stand of the Assessee before the Hi gh Court was that
such turnover has to be taken for the whole of the assessnent
year and if it is found that the Unit undertaking expansion has
exceeded the base production turnover in the whole of the
assessnment year, then the Unit shall be entitled to avail the
benefit of exenption from paynent of tax in respect of the
turnover which is in excess of the base production for the
whol e of the assessnent year which has to be declared under
Rule 41 (8) of the Utar Pradesh Trade Tax Rules, 1948 (in
short the \021Rul es\022).

4. Stand of the revenue, on the other hand, was that such

i nterpretati on goes against the very object of Section 4-A of the
Act .

5. Brief facts giving rise to the present revisions are that the

assessee is a Private Limted Conpany incorporated under the
Conpani es Act, 1956 having its registered office at B-67,

South Extension, Part-I1, New Del hi, and factory at Pl ot No. 34-
A2, Site No.4, Sahibabad in the district Ghazi abad. Applicant
was engaged in the business of manufacture of bulk drugs. It
was granted eligibility certificate under Section 4A of the Act
under Notification No. ST-11-1093/XI-7(42)-86-UP Act - XV/ 48-
Order 91, dated 27.07.1991 in respect of the expansion
undertaken by the assessee to manufacture paracetanol e,

which is bul k drug. The exenpti on was granted to the extent

of 125% of the fixed capital investnent, invested by the
assessee in the extension on the turnover of the goods
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manuf actured in excess of the base production in an

assessment year. The base production was fixed at 172.8 Ml
thus, the assessee was entitled for the benefit of exenption
under Section 4-A of the Act in assessnment year on the
producti on exceedi ng the base production of 172.8 MI. During
the assessment year 1992-93 total sales nade by the assessee
fromO01l.04.1992 to 31.03.1993 was 382.125 MI. both within

the State of the UP as well as outside the State of UP including
the central sales. Thus, according to the assessee, it was
entitled for the benefit of exenption under Section 4-A of the
Act on the turnover of the production of 209.325 M. It

clainmed that during the assessnent year in dispute, returns

had been filed disclosing the total sales made by it and had

cl ai med exenption from paynent of tax both under the Act

and Central Act only tothe extent of sales made by it to the
extent of 140.75 MI. during the whol e year. Assistant
Conmi ssi oner, Trade Tax Chazi abad, vide his assessnent

order dated O1.03. 1995 accepted the books of account and the

di scl osed turnover but restricted the claimof exenption to the
extent of 70.325 M instead of 140.75 MI. Aggrieved by the
order of the assessing authority, assessee filed appeals before
Deputy Comm ssi oner (Appeal s), who vide order dated

31.07.1995 dism ssed both the appeal s. Deputy Comni ssioner
(Appeal s) held that 'the exenption cannot be clainmed from
paynment of tax upto the period till the base production
turnover has not been achieved. He was of the view that
exenption was avail able only after the date on which base
production is achieved, i.e. if the base production is achieved
in third nmonth then the applicant would be entitled for
exenption fromthe fourth nmonth. “‘Aggri eved by the orders of

the Deputy Conmm ssioner (Appeals), assessee filed appeals
before the Trade Tax Tribunal, Ghaziabad (in short the

\021Tri bunal \ 022) which were partly all owed vide order dated
23.07,1996. Tribunal held that base production has been

achi eved on 23.09. 1992 and, therefore, whatever the sale was
made by the applicant upto 23.09.1992 shall not be entitled

for exenption and the applicant was entitled for exenption

only after 23.09.1992 on the production in excess of the base
producti on. Against Tribunal\022s order, assessee noved the High
Court in revision.

6. The Hi gh Court found substance in the plea of the
assessee and as noted above, set aside the order of Tribunal

7. In support of the appeal |earned counsel for the appellant
submitted that the interpretation given by the High Court goes
agai nst the very object of the Notification and Section 4-A of

the Act. Learned counsel for the respondent-Assessee, on the

ot her hand, supported the judgnment of the Hi gh Court.

8. To adjudicate the issue involved in the appeal, it is
necessary to refer to Section 4A, Section 7(1-A) of the Act,
Notification No.ST-11-1093/Xl-7(42)-86-U.P. Act-XV/48-O der -
91, dated 27.7.1991 and Rule 41. They read as foll ows:

\ 023Section 4A. Exenption from Trade Tax in certain cases.

(1) Not wi t hst andi ng anything contained in this
Act, where the State Governnment is of the

opinion that it is necessary so to do for

i ncreasi ng the production of any goods or for
promoting the devel opment of any industry in

the State generally or any District or part of
District in particular, it nmay on application or
otherwi se, in any particular case or generally

by notification, declare that the turnover of

sal es in respect of such, goods by the
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manuf acturer thereof shall, during such period
not exceedi ng twel ve years from such date on

or after the date of starting production as may
be specified by the State Government in such
notification, which my be date of the
notification or a date prior or subsequent to
the date of such notification, and where no
date is so specified fromthe date of first sale
by such manufacturer if such sale takes place
within six nonths fromthe date of starting
production and in any other case fromthe date
followi ng the expiration of six nonths fromthe
date of starting production, and subject to
such conditions as may be specified be exenpt
fromtrade tax on sale of goods whether wholly
or partly or be liable to tax at such reduced
rate as it may fit:

Provided that no exenption shall be
granted where the facility of concession or
exenpti on-has been avail ed under Section 4-
AAA.
(2) It shall be lawful for the State Governnent to
specify in the notification under sub-Section
(1) that the exenption from or reduction in
the rate of tax, shall be adm ssible -
(a) generally in respect of all such goods
manuf act ured subsequent to the date of
such notification; or
(b) in respect of such of those goods only as
are manufactured in a new unit, the date
of starting production whereof falls onor
after the first day of Cctober, 1982; or
(bb) in respect of those finished goods which
are manufactured in a unit which has
undert aken backward integration; or
(c) in respect of those goods only which are
manuf actured in a unit which has
undert aken expansi on, diversification or
noderni zati on on or after April 1st, 1990,
and which, in case of diversification are
different fromthe goods nmanufactured
bef ore such diversification, and in the
case of expansion or nodernization are
addi ti onal production as a result of such
expansi on or noderni zation; and
(d) only if the manufacturer furnishes to the
assessing authority and Eligibility
Certificate granted by such officer, in
accordance with such procedure, as may
be specified;

(e) with effect froma date prior to the date of
the notification.
(5) "Unit which has undertaken expansion

di versification or nodernization" means an

i ndustrial undertaking \026

(a) of a dealer who is not a defaulter in
payment of any dues under this Act or

the Central Sales Tax Act, 1956 or under

any | oan, schene, adm nistered by the

Pradeshi ya I ndustrial and Investnent

Corporation of Uttar Pradesh regarding

trade tax sal e or purchase of goods;

(b) whose first date of production of goods -
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(i) of a nature different fromthose
manuf actured earlier by such

undertaking in case of units

undert aki ng diversification, and

(ii) manuf actured in excess of base
production in such undertaking in
case of units undertaki ng expansi on
or noderni zati on,
falls at any time after March 31st, 1990
(c) the production capacity whereof has
i ncreased by at |east twenty five percent
as a result of expansion or
noderni zati on, or wherein goods of a
nature different fromthose nanufactured
earlier are manufactured after
di versification;
(d) wherei'n an additional fixed capita
i nvest nent of at least twenty five percent
of such original fixed capital investment
(wi thout providing for depreciation) is
made.
Notification No. ST-11-1093/X1-7(42)-86-U.P. Act-
XV/ 480rder-91, dated 27.2.1991

Whereas the State Governnent is of the
opi nion that for pronoting the devel opnent of
certain industries in the state, it is necessary to
grant exenption fromor reduction in rate of tax to
new units and al so to units which have undertaken
expansi on, diversification or nodernization
Now, therefore, in exercise of the powers under
Section 4A of the Uttar Pradesh Sal es Tax Act, 1948
(U P. Act No. XV of 1948), hereinafter referred to as
the "Act" the Governor is pleased to declare that : -
1(A) In respect of any goods manufactured in a \02lnew
uni t\ 022, other than the units of (the type nmentioned n
Annexure |l established in the areas nentioned in
Col um 2 of Annexure |, the \02ldate of starting
production’ whereof falls on or after first day of
April, 1990 but not l|ater than 31st day of March
1995, no tax shall be payable, or, as the case nay
be, the tax shall be payable at the reduced rates, as
specified in Colum 4 of Annexure |, by the
manuf acture thereof on the turnover of sales of
such goods, for the period specified in Colum 3 of
the said Annexure 1, or till the maxi num anount of
tax relief by such exenption fromor reductionin
the rate of tax as specified in Colum 5 of annexure
1 is achieved, whichever is earlier. The period
specified in Colum 3 of the said Annexure shall be
reckoned fromthe date of the first sale,, or the date
followi ng the expiration of six nmonths fromthe date
of starting production, which ever is earlier.
(B) (1) in respect of any goods manufactured in a
unit other than the units of the type nentioned in
Annexure |1, which \021lhas undertaken expansion
di versification or nodernization’ or of after April 1,
1990 but no later than March 31st, 1995, in the
areas nmentioned in Columm 2 of annexure 1, no tax
shal | be payable or, as the case may be, the tax
shal | be payable at the reduced rates specified in
Col um 4 of Annexure 1, by the manufacturer
thereof for the period in Colum 3 of the said
Annexure 1, or till the maxi mum anmount of tax
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relief by such exenption fromor reduction in rate of
tax as specified in Colum 5 of annexure 1 is

achi eved, which ever is earlier, on the turnover of
sal es;

(a) of the quantity of goods manufactured in
excess of the base production in the case

of units undertaki ng expansi on or

noder ni zati on; and

(b) of goods manufactured by the unit which
are of a nature different fromthose

manuf actured earlier by such unit in the

case of units undertaking diversification

(2) the period of such facility shall be
reckoned fromthe first date of

producti on.

(i) of goods of ‘a nature different from
those manufactured earlier by such
unit in case of diversification; and

(ii) of goods manufactured in excess of

t he base production in the case of

units undertaki ng expansi on or

nmoder ni zat i on.

2. The facility of exenption fromor reduction in
the rate of tax shall be subject to the followng
conditions in addition to the conditions referred to
in Section 4A of the Act.

(i) that the \021new unit\022 is |licensed or in
respect whereof a letter or intent has

been issued, or which is registered,

permanently or otherw se, by the

appropriate authority in accordance wth

any law for the tinme being in force

relating to licensing or registration of

such units;

(ii) that the new unit is established on |and
or building or both owned or taken on

| ease for a period of not less than fifteen
years by such unit or allotted to such

unit by the State or the Centra

Government or any Gover nnment

Conpany or any Cor poration owned or

controlled by the Central or the State

Gover nment ;

(iii) that the exenmption fromtax or, as the
case may be, reduction in the rate of tax
shal |l be admi ssible only in respect of

such goods manufactured by the unit

and such by-products and waste

products as are nentioned in the

eligibility certificate issued to such unit
under Section 4A of the Act;

(iv) that the said unit furnishes to the
assessing authority concerned and

eligibility certificate granted in this behalf
by the General Manager, District

I ndustries Centre, Area Devel opnent

Oficer (Industry) of the concerned

i ndustrial Devel opnent Authority,
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Addi tional or Joint Director of Industries

of the range or Additional or Joint

Director of Industries of the concerned

I ndustrial Devel opment Authority, as the

case may be.

3. \021Fi xed capital investnent’ may, unless
ot herwi se established, be determined in the

case of an industrial undertaking financed by

a termloan advanced by a public financia
institution or a Schedul e Bank according to

the certificate to that effect issued by such
institution or the Bank and in any other case,
according to -

(a) the value of the land certified by the Coll ector
in accordance with the procedure laid down for
deterni nati on of the value-of |and for the

pur pose of payment of stanmp duty under the

I ndi an Stanp Act, 1899.

(b) The val ue of building certified by an eval uator
approved by the | ncone Tax Departnent for
t he purpose.

(c) The val ue of plant, machi nery, equi pment,
appar atus and conponents certified by a

Chartered Accountant.

4. In determining the fixed capital investnment as
defined in clause (4) of the Explanation in case
of \021lnew units’ or \02ladditional fixed capita
investment’ referred toin sub clause (d) of
clause (5) of the Explanation-in case of \02lunits
whi ch have undertaken expansion,

diversification or nodernization’ the

i nvestrment in only such |and, building, plant,
machi nery, equi pnent, apparatus and

conponent or, as the case may be, such

addi tional |and, building, plant, nmachinery,

equi prent, apparatus and conponent shall be

taken into account as were acquired on or

before the rel evant date of commencenent of

the period of facility notified under sub-section
(1) of Section 4A of the Act.

5. Base production of unit undertaking
expansi on or nodernization shall be deenmed to

be -

(a) maxi mum producti on achi eved during any one

of the preceding five consecutive assessment

years, or

(b) 80 per cent of the installed annual production

capacity, whichever is higher

6. (a) Turnover of sale of goods in any assessment
year to the extent of the quantity covered by
producti on of that year and the stock of base
producti on of previous years shall be deened

to be the turnover of base production

(b) Only the turnover of goods in any assessnent
year in excess of the quantity referred to in
clause (a) shall be entitled to the facility of
exenption fromor reduction in the rate of tax.
ANNEXURE |

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

\ 005\ 005
\ 005\ 005\ 005
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ANNEXURE 1 |

RULE 41- Subm ssion of returns and assessnent of tax

(1) Every dealer liable to tax, the aggregate of
whose turnover, of purchases and sales in any
assessment year exceeds rupees five | akhs, shal
before the expiry of the next succeedi ng nonth,
submit to the Trade Tax Oficer a nmonthly return of
his turnover in Form 1V, giving Annexure | and I
thereof, detailed information, according to Code
nunbers notified by the State Governnent fromtime
to time, in respect of each category of goods in which
he carries on-business:

Provi ded that the return for the nonth of

February shall be submtted to the Trade Tax

O ficer on or before the twentieth day of

Mar ch

Provi ded further that the deal er may, instead
of submitting a return as aforesaid, estinmate
his turnover for the years on the basis of the
turnover adnmitted by himin his return, or

di scl osed in his account books, whichever is
greater, for the imredi ately precedi ng year

cal cul ate the anobunt of tax payabl e thereon
and deposit a sumequal to one twelfth thereof
during each of the first two nonths of every
quarter, and deposit the bal ance of tax due on
the turnover admitted by himin his return for
the relevant quarter, which shall be prepared
and submtted in the manner laid down in this
rul e.

(8) Upon the expiry of the assessnent year, the
Assessing Authority shall, after such enquiry,
as he may deem necessary, deternine the
turnover of sales or of purchases, or both, as
the case may be, of the dealer in respect of the
assessment year and shall assess the tax
payabl e t hereon;

Provided that in the case of a dealer to whom
sub-section (1) of Section 18 applies or owner
or incharge of the vehicle to whom sub-section
(1) of Section 28-B applies, the assessing
authority may make an assessnent order and
assess the tax payabl e thereon before the
expiry of the assessnent year

Provided further that, before determ ning the
turnover of the dealer to the best of his
judgrment, the assessing authority shall cause

a notice to be served on the dealer, stating the
reasons, for non-acceptance of the turnover of
sal es or purchases or both, as disclosed in the
returns, if any, submtted by him and shal

give hima reasonabl e opportunity of

furnishing his reply thereto.

Section 7.-Determ nation of turnover and
assessment of tax.
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(1-A) Before subnmitting the return under sub-
Section (1) or alongwith such return, the
deal er shall deposit, in such manner as may
be prescribed, the anpbunt of due on the turn-
over shown in such return.\024

9. A simlar issue cane up for consideration in
Conmi ssi oner of Trade Tax, U. P. Vs. Modipan Fi bres Co.
(2006 (6) SCC 577). In that case, this Court was considering

an appeal filed by the present appellant where challenge lay to
the decision rendered by the H gh Court in Mdipan Fibres Co.
Vs. C.T.T. (2000 UPTC 319).

10. The said case was relied upon by the High Court in
support of its conclusions which are challenged in the present
appeal. In the said case, this Court inter-alia observed as
fol | ows:

"Purpose of granting exenption under the
Notification dated 27.7.1999 was to pronote
the devel opnent of certain industries in the
State. By the said Notification exenption from
paynment of tax or reduction in rate of tax was
granted to new units as also to the units which
had undertaken expansi on, diversification or
noderni zation. The /'units of dealers in all the
revisions are units, which had undertaken
expansi on/ moder ni zati on. The units of the
deal ers (respondents) are covered by C ause (1-
B) (a) of the Notification. Exenption granted is
on the turnover of sales of quantity of goods
manuf actured in excess of base production
Under cl ause 6(a) of the said Notification
turnover of sale of goods in any assessnent
year to the extent of quantity covered by the
base production of that year and bal ance stock
of base production of’ previous years, shall be
deened to be turnover of the base production
Under cl ause 6(b) of the Notification, the
facility of exenption can be availed on the
turnover of goods in \023any assessnent year" -in
excess of the quantity referred to in sub-cl ause
(a) of clause 6. A conjoint reading of Clause (1-
B) (a), clause 6(a) and 6 (b) makes it clear that
the dealer is entitled to claimexenption in
respect of the turnover of sale of goods of-an
assessment near in excess of the base
producti on. "Assessment Year" has been
defined in Section 3 (j) to nean the twelve
nont hs ending on March 31. |If that be the
case then the extent of entitlenent to
exenption will depend on the sale of goods in
the assessment year minus the base
producti on determ ned under the Act. Sinply
because dealer has to file returns fromnonth
to nonth and deposit the admtted tax at the
time of filing of the return does not nean that
guesti on of exenption on the turnover of the
production in excess of the base production
can be considered only after the base
production is achieved. Returns filed every
nonth and the tax paid would be subject to
adjustrment at the tine of the finalization of the
assessment. Intention of the legislature is clear
and unanbi guous. Exenption is to be given on
the turnover of sale of goods in an assessnent
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year in excess of the base production. W do
not find any substance in the subm ssion
advanced on behal f of the appellants.\024

11. In view of what has been stated in Mdi pan\022s case (supra)
whil e dism ssing the appeal, the inevitable result is that the
present appeal is without nerit and deserves di sm ssal which

we direct. No costs.




