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ACT:
First Informati on Report by accused--Admissibility in

Evi dence--Indian Evidence Act, 1872 (1 of 1872) ss. 21
25--Code of Crimnal Procedure, 1898 (V of 1898), s. 162.

HEADNOTE

On the first information report |odged by the appellant, the
corpse of his step-son was recovered.” The police arrested
three other persons indicated to be the culprits, but as a
result of the investigation, the appellant

(1) Al.R 1961 Oissa, 131
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was sent up for trial for the murder and sentenced to death.
The High Court confirnmed the conviction and sentence. On

appeal by special leave it was contended that the first
information report was inadm ssible in evidence and ~should
not have been, therefore, taken on the record.

Hel d: There was no force in the contention.- The report was
nei t her confession of the accused nor a statement nmade to a
police officer during the course of investigation. Secti on
25 of the Evidence Act and s. 162 of the Code of Crimnal
Procedure do not bar its admissibility. The report was an
adm ssion by the accused of certain facts which had a
bearing on the question to be determned by the Court ' viz.,
how and by whomthe nurder was conmmitted or whether the
accused’'s statement in court denying the correctness of
certain statements of the prosecution wi tnesses was correct
or not. Admssions ire adm ssible in evidence under s. 21
of the Evidence adm ssion of an accused can be
proved agai nst him

Dal singh v. King Enperor, L. R 44 1.A 137, applied.

Ni sar Ali v. State of U P. [1957] S.C R 657, considered and
di sti ngui shed.

State v. Balachand A 1.R 1960 Raj. 101, State of Rajasthan
V. shiv Singh A I.R 1962 Raj. 3 and Allohdia v. State, 1959
Al. L.J. 340, referred to.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 210 of
1963.

Appeal by special l|eave fromthe judgment and order dated
July 27, 1963, of the Madhya Pradesh Hi gh Court (Gwalior
Bench) in Crimnal Appeal No. 83 of 1963 and Crinnal
Ref erence No. 4 of 1963.

K. K. Luthra, for the appellant.

l. N. Shroff, for the respondent.

January 24, 1964. The Judgment of the Court was delivered
by.

RAGHUBAR DAYAL J.-Faddi appeal s, by special |eave, against
the order of the H gh Court of Madhya Pradesh confirmng his
convi ction and sentence of death under s. 302 |I.P.C. by the
Addi ti onal Sessions Judge, Morena.

Jai bai, w dow of Buddhu, began to live with Faddi a few
years after the death of her husband Buddhu. Faddi and
Jai bai at first lived at Agra, but |ater on shifted to
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Morena. Jai bai had a son naned Gul ab, by Buddhu. Gulab was
aged 11 years and lived in village Torkheda at the house of
his phupa Rame. He was living there from Sawan, 1961

Gul ab’s corpse was -recovered froma well of village Jarah
on January 21, 1963. 1t reached the nortuary at Mdrena at
5-15 p.m that day. /It is noted on the postnortem report
that it had been despatched fromthe place of occurrence at
1 p.m Dr. Nigam on exanination, found an injury on the
skul'l "and has expressed the opinion that the boy died on
account of that injury withintwo or three days of the
postnmortem exam nation.  He stated in Court that  no water
was found inside either the lungs or the abdomen or the
[arynx or in the mddle ear. This rul'es out the possibility
of @ulab’s dying due to drowning.

As a result of the investigation, the appellant and one

Banwari were sent up for trial for the murder of Gul ab. It
is interesting to observe the course of the investigation
The police knew nothing of the offence till 9 p.m on

January 20, 1963, when the appellant hinmself went to the
police station, Saroichhola, and | odged a first information

report stating therein that on peeping into the well near
the peepul tree of Hadpai on the morning of January 20,
1962, he found his son |lying dead in the well. Earlier, he

had narrated the events | eading to his observing the corpse
and that narration of facts accused Ranl e, - Bhanta and one
cyclist of the offence of nmurdering the boy Gulab. It was
this information which took the police to the well and to
the recovery of the corpse.
The police arrested the persons indicated to be the  cul-
prits, viz., Ram e, Bhanta and the cyclist, who was found to
be Shyama, by January 26. These persons renmained  in the
lock-up for 8 to 11 days. |In the nmeantine, on January 26,
the investigation was taken over, under the orders of the
Superintendent of Police, by the Grcle Inspector, Nazat
Mohd. Khan from Raj ender Singh, who was the Station O ficer
of Police Station, Saraichhola. The Circle | nspect or
arrested Faddi on January 27. He other arrested persons
were got released in due course. Faddi took the Circle
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Inspector to the house and, after taking out a pair of
shorts of @ulab, delivered themto the Circle Inspector.
Ram e, Bhanta alias Dhanta and Shyam al have been exam ned
as prosecution witnesses Nos. 15, 4 and 5 respectively.
The conviction of the appellant is based on circunstantia
evi dence, 'there being no direct evidence about his actually




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

nmurdering Gulab by throwing him into the well or by
nmurdering himfirst and then throwi ng the dead body into the

wel | . The circunstances which were accepted by the tria
Court were these:
1. Faddi went to the house of Rame at

about noon on 19th January, 1962 and asked
Ram e to send the boy with him Qlab was at
the time inthe fields. After neals, Fadd

| eft suddenly when Shyama arrived and gave a
nessage to Ranle from Gul ab’s nother that the

boy be not sent with any one. Faddi caught
hold of Gulab fromthe fields forcibly and
took himaway. It nay be nentioned here that

one Banwari who has been acquitted is also
said to have been with Faddi at this tinme.
2. @il ab had not been seen alive subsequent
to
Faddi s~ taking himaway on the afternoon of
January, 19. Hi s corpse was recovered on the
forenoon of January, 21. Faddi had not been
able to give any satisfactory explanation as
to how he and Gul ab parted conpany.
3. Faddi knew the place where Gul ab’ s
corpse | ay.
It was hi's information to the Police which |ed
them to recover the corpse. Hi s statenent
that. he had noted the corpse floating on the
norniing of January 20 was untrue, as according
to the opinion of Dr. Nigam the corpse could
come up and float in the water approxi mately
after two days.  The wi tnesses of the recovery
deposed that they could not see the corpse
floating and that it had to be recovered by
the use of angl es.
316
4. The accused’ s confession to Jaibaii and
two ot her witnesses for the prosecution \viz.,
Jimpal and Sanpatti about his killing Qulab
5. The pair of shorts recovered was the one
which @ulab was wearing at the tine he was
taken away by Faddi
The Hi gh Court did not rely on the confession and on - the
recovery of the pair of shorts fromthe appellant’s posses-
sion, and we think, rightly. The evidence about the confes-
sion is discrepant and unconvincing. BhagwanO- Singh and
Ram e deposed that the deceased was wearing the pair of
shorts recovered, at the time the appellant took him away.
Bhagwan Singh did not go to the test identification. The
accused was not questioned about the deceased wearing these
pair of shorts -at the tine he was taken away from the
vil | age.
The Hi gh Court considered the other circunstances sufficient
to establish that the appellant had commtted the nurder of
Gulab. It therefore confirmed the conviction and sentence.
Learned counsel for the appellant has taken us through the
entire evidence and commented on it. He has contended that
the evidence is unreliable and shoul d not have been accepted

by the Courts below. W have considered hi,,, criticismand
are of opinion that the Courts below have correctly
appreciated the evidence. It is not necessary for us to

di scuss it over again

It may be nentioned now that the. appellant denies having
gone to Ram e’'s house in village Torkheda and to have taken
away Qulab fromthat village forcibly on the afternoon of
January 19, but admits his lodging the report, and the
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recovery of the dead body fromthe well with the help of the

angl e. He however states that he had | odged the report on
the tutoring of one Lalla Ramof U anpur. |Ile hag neither
stated why he was so tutored nor |ed any evidence in support
of his allegation. In his report the appellant admtted the
prosecution allegations up to the stage of
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his forcibly taking away Gulab fromvillage Torkheda. He
then stated that Ram e, Bhatta and the third person, viz.,
Shyam al threatened himwth life, took out the pyjama and
hal f-pant from the body of Gulab and taking the boy wth
them remained sitting on the well near the peepul tree of

Hadpai . The appellant kept hinself concealed from their
vi ew, nearby. He heard the sound of sonething being thrown
into the well. Those three persons then ran away, but he

hinself remmined sitting there throughout the night and
then, on peeping into the well next norning, observed the

corpse ~of his soninthe well,, He then went to Mrena,
consul ted  one Jabar Singh Vakil, and one Chhotey Singh and
was advised to 1odge the report. He definitely accused

Ram e, Bhatta and the cycle-rider with killing his son Culab
by throwing himinto the well.

This report is not a confessional statenent of the appel-
lant. He states nothing which would go to show that he was
the nmurderer of the boy. It is the usual first infornmation
report an aggrieved person or soneone on hi's behalf | odges
against the alleged murderers. The learned Sessions Judge
and the H gh Court considered the appellant’s statenents in
this report which went to explain his separation from Gulab
on account of the conduct of Ramle and others and cane to
the conclusion that those statenents were false. . This was
in a way justified as the burden lay on the appellant to
account for the disappearance of Gulab when the prosecution
evi dence showed that the appell ant had taken Gulab with him
Besi des, what the appellant had stated in the report, he had
given no explanation for the di sappearance. O course, he
had deni ed that he took Gulab with him The evidence about
that aspect of the case consists of the statenent of Ranle
Shyam al and Bhagwan Si ngh whi ch have been accepted by the
Courts bel ow

The High Court also took into consideration the fact that
the appellant knew where the deceased s body was as it ~ was
on what he had stated in the report that the police went to
the well of village Jarah -and recovered the dead body. The
accused gave no explanation in Court as to how he cane to
know about it. What he had stated in the report had been
consi dered and found to be untrue and
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specially in view of the appellant’s own conduct. It/ has
been rightly stressed that if Gulab had been forcibly /taken
away from himby Ram e and others, the appellant ordinarily
woul d have gone and taken some action about it, wthout
wasting his time in just follow ng those people. Even'if he
felt interested in foll owi ng them and had heard t he sound of
sonething being thrown inside the well and had also seen
those persons running away, he had no reason to remain
hi dden at that spot the whole night. He should have informed
people of what he had observed as he nust have suspected
that these persons had played mschief with Gul ab

The Hi gh Court also took into consideration the in-
correctness of the appellant’s statement that he observed
the dead body floating in the well on the norning of January
20. It is contended for the appellant that the first
information report was inadm ssible in evidence and should
not have been therefore taken on the record. In support,
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reliance is placed on the case reported as N sar Ali V.
State of U P. (1). W have considered this contention and
do not see any force init.

The report is not a confession of the appellant. It is not
a statement made to a police officer during the course of
i nvestigation. Section 25 of the Evidence Act and s. 162 of
the Code of Crimnal Procedure do not bar its admssibility.
The report is an admi ssion by the accused of certain facts
whi ch have a bearing on the question to be determ ned by the
Court, wviz., how and by whomthe nurder of Qulab was
conmitted, or whether the appellant’s statement in Court
denying the correctness of certain statements of the
prosecution wtnesses is correct or not. Adm ssions are
admi ssible in evidence under s. 21 of the Act. Section 17
defines an admi ssion tobe a statenent, oral or docunentary,
whi ch suggests any - inference as to any fact in issue or
rel evant fact, and which'is made by any of the persons, and
under the circunstances, thereafter mentioned, in the Act.
Section 21 provides that adm ssions are rel evant and may be

proved as agai nsta person who nakes them Illustrations
(1)[1957] S.C.R 657.
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(c), (d) and (e) to s. 21 are of the circunstances in which
an accused could prove his own adm ssions which go in his
favour in view of 'the exceptions nentioned ins. 21 to the
provi sion that adm ssions could not be proved by the person
who makes them It is therefore clear that adni ssions of an
accused can be proved against him

The Privy Council in.very simlar circunstances, held |ong
ago in Dal Singh v. King Enperor(1) such first information
reports to be adm ssible in evidence. It was said in that

case at p. 142:
"It is inmportant to conpare the story told by
Dal Singh when making his statement @ at the
trial with what he said in the report he nade
to the police in the docunment which he signed,

a docunent whi ch is sufficiently
aut henti cat ed. The report is clearly
adnmi ssible. It was in no sense a confession

As appears fromits terns, it was rather in
the nature of an information or charge laid
agai nst Mhan and Jhunni in respect of the
assault alleged to have been made on Dal Si ngh
on his way from Hardua to Jubbul pore.~ As such
the statement 1is proper evidence agai nst

him......

It will be observed that this statement is at
several points at conplete variance with . what
Dal Singh afterwards stated in Court. The

Sessi ons Judge regarded the docunent as
discrediting his defence. He had to decide
between the story for the prosecution and that
told for Dal Singh."
Learned counsel for the appellant submts that the facts  of
that case were distinguishable in sone respects from the
facts of this case. Such a distinction, if any, has no
bearing on the question of the admissibility of the report.
The report was held admissible because it was not a
confession and it was helpful in determning the natter
bef ore the Court.
(1) L. R 44 1. A 137.
320
In N sar Ali’'s case(l) Kapur J. who spoke for the Court
said, after narrating the facts:
" An obj ection has been t aken to t he
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adm ssibility of this report as it was namde by
a person who was a co-accused. A first

information report is not a substantive piece
of evi dence and can only be used to
corroborate the statenent of the nmker under
s. 157, Evidence Act, or to contradict it

under s. 145 of that Act. It cannot be used
as evi dence against the nmaker at the trial if
he hi meel f beconmes an accused, nor to
corroborate or contradict other witnesses. In

this case, therefore, it is not evidence."
It is on these observations that it has been contended for
the appellant that his report was inadmssible in evidence.
OCstensibly, the expression 'it cannot be used as evidence
the nwaker at the trial if he hinself becomes accused
supports the appellant’s contention. But it appears to us
that in the context in which the observation is made and in
the circunstances, which we have verified fromthe record of
that case, that the Sessions Judge had definitely held the
first information report |odged by the co-accused who was
acquitted to be inadm ssible against ‘Nisar Ali, and that the
Hi gh Court did not refer to it at all inits. judgnment, this
observation really refers'toa first information report
which is in the nature of a confession by the maker thereof.
of course, a confessional first information report cannot be
used agai nst the maker when he be an accused and necessarily
cannot be used against a co-accused. Further, the |ast
sentence of the above-quoted observation is significant and
i ndicates what the Court neant was that the first in-
formati on report | odged by Qudratullah, the co-accused, was
not evidence against Nisar Ai. This Court did not neanas
it had not to determine in that case-that a first  informa-
tion report which is not a confession cannot be used as an
admi ssion wunder s. 21 of the Evidence Act or as a relevant
statement under any other provision of that Act. W' find
also that this observation has been understood in this way
by the Rajasthan High Court in State v. Bal chand(2) and
(1) [1957]S.C R 657.
(2) A I.R 1960 Raj 101
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in State of Rajasthan v. Shiv Singh(l) and by the Al |l ahabad
High Court in Allahdia v. State(2).
We therefore hold that the objection to the admi ssibility of
the first information report | odged by the appellant is not
sound and that the Courts bel ow have rightly admitted it in
evi dence and have made proper use of it.
The circunmstances held established by the Hi gh Court are
sufficient, in our opinion, to reach the conclusion  that
@ul ab was nmurdered by the appell ant who was the |last person
in whose conpany the deceased was seen alive and who knew
where the dead body |ay and who gave untrue explanation
about his knowing it in the report |odged by himand gave no
explanation in Court as to how he separated from the
deceased.
We therefore dismss the appeal
Appeal dism ssed




