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ACT:

Punjab CGeneral /Sales Tax Act, 1948, s. 2(d)-Deal er-Wo
i s-Exi stence of profit notive-Wiether an immterial factor-
CGovernment Medi cal Store Depot-Wether a 'dealer’.

HEADNOTE:

Pursuant to s. 88 of the Punjab Reorganisation Act,
1966, the Punjab General Sales Tax Act, 1948 continued as
the law in force on and fromMNov. 1, 1966 even in those
territories which now conprise the State of Haryana. The
Punjab Act was repealed by the (enactnent of the Haryana
CGeneral Sales Tax Act 1973 which canme into effect from May
5, 1973. Sone Provisions of the Haryana Act came into force
froman earlier date, anong being themthe definition of
"dealer’ set-forth in s. 2(c) of that  Act which operated
retrospectively with effect fromSept. 7, 1955.

The appel l ant, Governnent Medical Store Depot, Karnal
set up by the Central Governnent, used to purchase nedica
stores and hospital equipnment and supplied them only to
CGovernment hospitals, CGover nirent i nstitutions, heal th
centres, dispensaries and primary health clinics located in
northern India on a 'no profit no | oss’ basis.

On August 21, 1968, the Excise and Taxation officer
Karnal, after giving an opportunity to the appellant, held
that the appellant was a dealer wunder the Punjab Act and
proceeded to rmake assessnment orders for the years 1364-65
and 1365-66, and also passed penalty orders for each year
He also initiated assessment proceedings for the years 1966-
67 to 1968-69. The appellant’s wit petitions in the Hi gh
Court challenging the aforesaid assessnent proceedi ngs were
di sm ssed

Al'l owi ng the appeal s by the appellant,

N

HELD: |.(i) The existence or absence of a profit notive
is irrelevant when identifying a 'dealer’ under the Haryana
Act. No such
451
statenment of inmmateriality is contained in the definition of
the word ’dealer’ under the Punjab Act as applied to the
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State of Haryana. The definition of the word "dealer’ in the
Haryana Act has been franed only for the purpose of the
provi sions of that Act. The opening words of the definition
under s. 2 make it clear that the expressions defined by
that section are the expressions as used in the Haryana Act.
VWerever the word 'dealer’ is used in the Haryana Act, one
nmust turn to the definition contained ins. 2(c) of that
Act. Now, except for a few specified provisions, the Haryana
General Sales Tax Act cane into force on My 5, 1973.
Section 6, its charging provisions, commenced to operate
fromthat date. Section 6(1) of the Haryana Act declares
that the first year of which the turnover is liable to tax
under that Act is the year "Imediately preceding the
comencement of this Act." It is obvious that s. 6 does not
govern the assessnent years which are the subject of these
appeal s. Therefore, it is immterial as to whether the
definition of the word 'deal er’~under the Haryana Act has to
be read retrospectively with effect from Sept. 7, 1955.
Section 2(c) relates to the word 'dealer’ contained in the
provi si ons of the Haryana Act, and the charging provision of
the Haryana Act did not operate during the assessnent years
with which these appeals are concerned. These appeals will
be governed by the Punjab General Sales Tax Act, and it is
s. 2(d) of that Act which nmust be | ooked to for ascertaining
the definition of the word 'dealer’ in that Act. [455H
456A- D]

1(ii) The definition of the word '’ deal er’ under s. 2(d)
of the Punjab Act does not treat the existence of the profit
notive in the business as an immterial factor and the
burden is on the revenue to show that the transactions
carried on by the appellant were carried on with a profit
notive. The assessnment proceedi ngs which are the subject of
these appeals are therefore quashed. Having regard to the
| apse of time, it is not right to remand the cases for fresh
assessment proceedi ngs. [457D F

2. Section 65 of the Haryana  Ceneral Sales Tax Act
repeal ed the Punjab General Sales Tax Act. Section 65

contains a proviso that such repeal wll not affect the
previ ous operation of the repealed Act or any right, title,
obligation or liability already acqui red, accrued or

incurred thereunder. The liability incurred by a dealer in
respect of the years under consideration in these appeals is
aliability incurred under the charging provision, s. 4 of
the Punjab General Sales Tax. To ascertain who such deal er
is one nust read the definition of the word 'dealer’ in the
Punj ab General Sales Tax Act. No reference is pernissible
for that purpose to the definition in the Haryana Genera
Sal es Tax Act. No doubt the further |anguage in the proviso
to s. 65 of the Haryana
452
General Sales Tax Act provides that anything done or any
action taken in respect of the liability incurred under the
Punjab General Tax Act will be deened to have been done or
taken in the exercise of the powers conferred by or under
the provisions of the Haryana Act as if that Act was in
force on the date on which such thing was done or action
taken. This nerely refers to the provisions enacted for the
purpose of enforcing the liability and realising the tax,
and does not affect the position that the charge is under s.
4 of the Punjab General Sales Tax Act, and that to
appreciate who the 'dealer’ nentioned therein is, one nust
turn to s. 2(d) of the Punjab Act. [456E-H 457A]

Deputy Commercial Tax Oficer, Saidapet, Madras v.
Enfield India Ltd. Co-operative Canteen, [1968] 21 STC 317
and Governnment Medical Store Depot, Gauhati v. The Supdt. of
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Taxes. Gauhati & Ors., [1985] 2 Scale 600, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal Nos. 2815-
2819(NT) of 1977

Fromthe Judgnent and Order dated 18.10.1976 of the
Punjab & Haryana H gh Court in Gvil Wit Nos. 1183, 1184,
1795, 1796 and 1797 of 1970.

O P. Sharma, L.K Gupta and Mss A Subhashini for the
Appel | ant .

S.T. Desai, J.D. Jain and Ms. Kawaljit Kochar for the
Respondent s.

The Judgnent of the Court was delivered by

PATHAK, J. These appeal s by special |eave are directed
agai nst the judgnent and order of the Hi gh Court of Punjab
and Haryana dismssing the wit petitions filed by the
appel | ant ‘against proceedings for. the assessnent of sales
t ax.

The appellant, the Government - Medical Store Depot,
Karnal, is a Depot functioning under the Assistant Director
CGeneral (Stores) whois in charge of the Medical Stores
Organi sation in the country under the Directorate Ceneral of
Health Services, Mnistry of Health, Governnent of India,
New Del hi. It is a departnent of the Central Governnent and
suppl i es nedicines and hospital equipnent manufactured in
India or inmported from abroad to Governnment hospitals,

453

CGovernment institutions, Health Centres, Dispensaries and
Primary Health Units located in northern |India,  sone of
which are run by local bodies such as Panchayats, Panchayat
Sanmitis, Zila Parishads and Municipalities. It does not dea
with private hospitals and individuals. The organisation
works as a public utility service on-a 'no profit, no'loss’
basis. The medi cal stores and ~hospital equipnent are
purchased by the appellant and supplied to the hospitals and
nedi cal institutions, after adding a service charge of 10
per cent on the cost of the indented stores.

During the year 1956-57, a question arose whether the
activities of the appellant brought it-within the definition
of the expression "dealer’ as defined in s: 2(d) of “the
Punjab General Sales Tax Act, 1948. The Excise and Taxati on
authorities took the view that the appellant was not a
deal er because the transactions conducted by it did not
include an elenent of profit. By a letter dated July 15,
1957, the appellant was informed by the Excise and Taxation
Conmi ssi oner, Punjab, that it need not be registered under
the Punjab General Sales Tax Act.

On August 21, 1968, the Excise and Taxation Oficer
Karnal took note of a decision of this Court in Deputy
Conmercial Tax Oficer, Saidapet, Madras v. Enfield India
Ltd. Co-operative Canteen, [1968] 21 S.T.C. 317 and called
upon the appellant to produce its account books for the
years 1965-66, 1966-67 and 1967-68 for the purpose  of
assessment to sales tax on the Medical Stores and equi pnent
supplied by it. The appellant was also directed to get
itself registered as a dealer under the Act. The appel | ant
replied on August 24, 1968 that it did not fall within the
scope of the definition of 'dealer’, and it seens that the
Gover nment  of India in the Mnistry of Health also
intervened in the matter. The Excise and Taxation Oficer
however, continued to naintain that the appellant was a
deal er within the neaning of the Act.

The Excise and Taxation O ficer then issued forma
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notices to the appellant for the production of its account
books for the years 1964-65 to 1968-69, and after giving an
opportunity to the appellant to be heard, he proceeded to
make assessment orders dated March 25, 1970 for the years
1964- 65 and 1965- 66, and al so passed penalty orders for each
year under the Punjab General Sales Tax Act as well as under
the Central Sales Tax Act. He also initiated assessnent
proceedi ngs for the years 1966-67, 1967-68 and 1968- 69.

454

The appellant filed five wit petitions in the Hgh
Court of Punjab and Haryana, challenging the assessnent
proceedi ngs pertaining to the assessment years 1964-65 to
1968- 69 respectively taken under the Punjab General Sales
Tax Act and the Central Sales Tax Act. The wit petitions
were dismssed by the “H gh Court by a comon judgnment and
order dated COctober 18, 1976. The Hi gh Court held that the
appel l ant was a dealer notw thstanding that it was not
carrying on a business for earning profit.

Lear ned counsel” for the —appellant contends that the
appel | ant' i.s not a deal er because the activity carried on by
it is pursued without any notive of earning profit and,
therefore, it cannot be described as a business. It s
pointed out that the  definition of the word 'dealer’ in s.
2(d) of the Punjab  CGeneral Sales Tax Act is different from
the definition of that word in s. 2(c)  of the Haryana
Ceneral Sales Tax Act. Wile the Haryana Act states that a
person is a deal er whether or not he is-inspired by a profit
notive in carrying on his business,  no such statement is
contained in the definition under the Punjab Act. It is
urged that these appeals are governed by the Punjab Genera
Sal es Tax Act and not by the Haryana General Sales Tax Act.

When the Punjab GCeneral Sales Tax Act, 1948, was
enacted it applied to the territories of the State of Punjab
as that State was constituted onthe partition of India on
August 15, 1947. The State ~of Punjab so constituted
continued in existence until it was again partitioned under
the Punjab Reorganisation Act, 1966 with effect from the
appoi nted day, Novenber 1, 1966. The Punjab General Sal es
Tax Act, which had operated in the territories constituting
the original State of Punjab up to GCctober 31, 1966
continued as the law in force on and from Novenber 1, 1966
even in those territories which now conprised the State of
Haryana. This was pursuant to s. 88, of the Punjab
Reor gani sati on Act, 1966. Its continuance was subject to-any
change in the law effected by the Haryana Legi sl ature. The
Haryana Legi slature could permit the Punjab General Sales
Tax Act to continue in force subject to legislative

nodifications made by it in that law Alternatively, it
coul d supersede and repeal the Punjab Act by " enacting an
i ndependent Haryana Act to replace it. The ~ Haryana

Legi sl ature amended the Punjab Act fromtinme to tinme. It did
so, for instance, by the Punjab CGeneral Sales Tax (Haryana
Amendnent and Validation) Act, 1969. Later, the ‘entire
Punjab Act was repealed by the enactnent of the Haryana
General Sales Tax Act, 1973, which canme into effect from May
5, 1973. Sone provisions of the Haryana Act cane into

455

force from an earlier date, ampbng being themthe definition
of "dealer’ set forth in s. 2(c) of that Act which operated
retrospectively with effect from Septenber 7, 1955.

The present appeals are concerned with the assessnent
years 1964-65 to 1968-69, and the question is whether they
are governed by the definition of the word 'dealer’ in s.
2(d) of the Punjab Act or by s. 2(c) of the Haryana Act.
During that periods. 2(d) of the Punjab Act, in its
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application to the State of Haryana, defined the word

"deal er’ as follows:
S.2(d). "Dealer" neans any person including a
Department of Governnent who in the normal course
of trade sells or purchases goods that are
actually delivered for the purpose of consunption
inthe State of Haryana irrespective of the fact
that the main place of business of such person is
out side the said State, and where the main place
of business of any such person is not in the said

State, 'dealer’ includes the |local manager or
agent of such person in Haryana in respect of such
busi ness. "

Section 2(c) of the Haryana General Sales Tax Act,
however, defines the word 'dealer’ in the follow ng terns:

S. 2(c). "“dealer" means any person including a
department of ~Government who carries on, whether
regul arly or otherwi se, trade whether wth or
without a profit notive, directly or otherw se,
whet her- for cash, deferred paynment, comi ssion
remunerati on or ~other valuable consideration, of
pur chasi ng, selling, supplying or distributing any
goods in the State, or importing into, or
exporting out of the State any goods, irrespective
of the fact that the main place of business of
such person is outside the State and where the
mai n place of business of such person is not in

the State,  includes the local manager or agent of
such person. in the State in respect of such
busi ness. "

It is apparent that the existence or absence of a profit
notive is irrelevant when identifying a 'dealer’ under the
Haryana Act. No such statenment of immateriality is contained
inthe definition of the word 'deal er’ under the Punjab Act
as applied to the State of Haryana.
456

What is inportant to note is(that the definition of the
word 'dealer’ in the Haryana Act  has been framed only for
the purpose of the provisions of that Act. The openi ng words
of the definition section, s. 2, mke it —clear that the
expressions defined by that section are the expressions as
used in the Haryana Act. Wherever, the word "dealer’ is used
in the Haryana Act, one nust turn to the definition
contained in s. 2(c) of that Act. Now, except for a few
speci fied provisions, the Haryana Ceneral Sal es Tax Act cane
into force on My 5, 1973. Section 6, its -charging
provi si on, comenced to operate fromthat date. Section 6(1)
of the Haryana Act declares that the first year of which the

turnover is liable to tax wunder that Act is the  year
"inmmedi ately preceding the comencenent of this Act." /It is
obvious that s. 6 does not govern the assessment years which
are the subj ect of these appeals. Therefore, it is

imaterial for our purposes that the definition of the word
"deal er’ under the Haryana  Act has to be read
retrospectively with effect from Septenber 7, 1955. Because,
as we have pointed out, s. 2(c) relates to the word 'deal er’
contained in the provisions of the Haryana Act and the
chargi ng provision of the Haryana Act did not operate during
the assessment years with which these appeal s are concerned.
These appeals w Il be governed by the Punjab CGeneral Sales
Tax Act, and it is s. 2(d) of that Act which nust be | ooked
to for ascertaining the definition of the word "dealer’ in
that Act.

It may be nmentioned that s. 65 of the Haryana Cenera
Sal es Tax Act repealed the Punjab GCeneral Sales Tax Act.
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Section 65 contains a proviso that such repeal wll not
affect the previous operation of the repealed Act or any
right, title, obligation or Iliability already acquired,

accrued or incurred thereunder. The liability incurred by a
dealer in respect of the years under consideration in these
appeals is a liability i ncurred under the charging
provision, s. 4, of the Punjab General Sales Tax. To
ascertain who such dealer is one nust read the definition of
the word ’dealer’ in the Punjab General Sales Tax Act. No
reference is permssible for that purpose to the definition
in the Haryana General Sales Tax Act. No doubt the further
| anguage in the proviso to s. 65 of the Haryana Genera
Sal es Tax Act provides ‘that anything done or any action
taken in respect of the liability incurred under the Punjab
General Sales Tax Act ~wll be deemed to have been done or
taken in the exercise of the powers conferred by or under
the provisions of the Haryana Act as if that Act was in
force on the date on which such thing was done or action
taken. Thi's nerely refers to the provisions enacted for the
purpose of enforcing the liability and realising the tax and
does not —affect the position that the charge is under s. 4
of the Punjab General ~Sales Tax Act, and to appreciate who
t he

457

"deal er’ nmentioned’ thereinis, one nmust turn to s. 2(d) of
the Punjab Act.

It will be noticed that the definition of the word
"dealer’ in s. 2(d)  of the Punjab Act does not treat the
exi stence of a profit notive in the business as an
imuaterial factor. In Govt. Medical Store Depot, Gauhati v.
The Supdt. of Taxes, Gauhati & O's, [1985] 2 SCALE 600, the
guesti on was whether a Governnent Medical Store Depot set up
at Gauhati by the Central Government in-the Mnistry of
Health, Family Planning and Urban Devel opnment, for the
pur pose of procuring and supplying nmedical stores to Centra
and State Governnment institutions could be nade liable to
sal es tax under the Assan Finance (Sal es Tax) Act, 1956 and
under the Central Sales Tax Act, 1956. The appel'lant, the
Covernment Medical Store Depot, took the stand that the
supply of medical stores to the Governnent institutions were
wi thout any profit notive, on the basis of "no loss, no
profit”, and unless it was found that the transactions had
been carried on with a viewto making a profit the appell ant
could not be held to be a "dealer’ liable to tax. This Court
observed that in the definition of ’business’ the profit
noti ve had not been onitted, and therefore w thout anything
nore it could not be said that the person carrying on those
transactions was a dealer. The Court rested the burden on
the Revenue to show that the transactions carried on by the
appel l ant were carried on with a profit notive. In the end,
i nasmuch as the appeals before it were concerned with the
years 1965-66 to 1967-68 having regard to the | apse of tine
the Court, while allowing the appeals and quashing the
assessnments, did not think it fit to remand the cases for
fresh assessnent proceedings.

W think we should do |Iikew se. Accordingly, the
appeals are allowed, the judgnment and order of the High
Court are set aside and the assessment proceedi ngs which are

the subject of these appeal s are guashed. In t he
circunst ances of the case, there is no order as to costs.
M L. A Appeal s al | owned.
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