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ACT:

Constitution of India, Arts. ~31(1), 32-Corporation not
being a citizen whether can enforce rights under Art. 32-
Ci rcunstances under which taxing statute can be challenged
on ground of breach of fundanental rights by petition /under
Art. 32.

Sales Tax-Sales 'in course of export’' what are-Sale by
cof fee Board constituted under the Coffee Act 7 of 1942, to
regi stered exporters whet her wi t hin protection of

Constitution of India Art. 286(1) (b) and Central Sales Tax
Act 74 of 195 6 s. 5 (1).

HEADNOTE:

Under Art. 286(1)(b) of the Constitution exenption /from
i mposition of sales tax is granted in respect of a sale or
purchase of goods in the course of the inport of the goods
into, or export of the goods out of the territory of | India.
After the 6th Anendnent to the Constitution, Parlianent
passed the Central Sales Tax Act, 1956 and in s.  5(1)
thereof laid down that a sale of goods, is 'in the course of
export’ out of the territory of India only if the sale or
purchase either -occasions such export or is effected by a
transfer of docunents of title to the goods after the goods
have crossed the customs frontiers of India. Export of
coffee outside India is controlled under the Coffee Act,
1942, by the Coffee Board. Coffee especially screened and

sel ected is sold to registered exporters at " export
auctions’. Permts are given to such registered exporters
to participate, at the auction. The Coffee Board has

prepared a set of rules which incorporate the terms and
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conditions of sale of Coffee in the course of export. Under
Condition 26 of the Rules a registered dealer has to give an
"export guarantee’ under which export can he made only to-
stipul ated or approved destinations. The buyer at an export
auction is free to export the coffee either by hinself or
through a forwardi ng agent, w thout selling the goods to the
forwarding agent. Imediately after the export evidence of
the shipping has to be produced before the Chief Marketing
Oficer, otherw se under Condition 30 the pernmt holder is
liable to fine and under Condition 31 the unexported coffee
is liable to be seized.

In respect of certain sales of <coffee to regi stered
exporters in March and April 1963 the Coffee Board aforesaid
clained that as the sales in question had been made 'in the
course of export’ outside the territory of India they could
not be taxed under the Madras General Sales Tax Act,, 1959.
The taxing authorities however held that the sales took
place within Tam| Nadu State and were liable to be taxed
under the Tam Nadu Act. Provisional assessments were nade
and the tax not already paid was denmanded. The Board
thereupon filed petitions under Art. 32 of the Constitution
chall enging the levy. The State however, relying upon this
Court’s decision inthe State Trading Corporation v. The
Conmmercial Tax O ficer, Visakhaoatnam & Ors. contended that
the Board was a Corporation and not a citizen and its
petition under Art. 32 could not be entertained. On behalf
of the State it was al so urged that the petitioners did not
show any breach of fundanental right justifying a petition
under Art. 32; the Board had only clainmed exenmptions
i ncorporated in the Constitution and

148

the -statute dealing with the levy and collection of sales
tax and their grievance could he investigated and righted by
taking recourse to the renedies provided in the relevant
stat ute.

HELD: (Per Hidayatullah, C. J., G K Mtter, A N Ray and
P. Jagannobhan Reddy, JJ.) (i) The/case of the State Trading
Cor poration considered the application of Art. 19(1)(f)& (9)
in -relation to Corporation is and it was held therein that
they could not be regarded as citizens for the purpose of
that Article. The question was not considered in relation
to Art. 31(i) whichis not limted in its operation to
citizens. It nention person,s who nay be corporations or
group of persons. [155 F; 158 G H]

State Trading Corporation of India Ltd. v.- Commercial Tax
Oficer, Visakhapatnam and O's., [1964] 4 S.CR 99

di sti ngui shed.

(ii)The majority in Sint. U jamBai's case considered . that
a breach -of fundamental right guaranteed by Art, 32(1) is
involved in a demand for tax which is not |eviable under a
valid law. Therefore a demand of tax, not backed by a valid
law is a threat to property and gives rise to a right to
nmove this Court wunder Art. 32. The petitioner in . such
circunmstances is not conpelled to wait or go through the
| engt hy procedure of -appeals, references etc. He may nove
the Supreme Court for the enforcenment of the fundanenta

rights so threatened. This however, is’ not an absolute

right. This Court will linit the petitioner to establishing
a breach of fundanental right. It will not allow a
petitioner to use the provisions of Art. 32 to do duty as an
appeal . A clear enough case -as laid down in Ujam Bai’'s

case must be made out. [158 D-E, 159 C D

The. propositions settled by the Court in UjamBai's case
may be -sinmply stated thus. The-,ruling recognises - the
exi stence of a right to nove this Court under Art. 32 when
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the action is taken under an ultra vires statute, or where,
although the statute is intra vires the action is without
jurisdiction, or the principles of natural justice are
violated. Errors of law or 'fact commtted in the exercise
of jurisdiction founded ,on a valid |aw do not entitle a
person to have them corrected by way of petitions under Art.
324 It is also pointed out that the proper way to -correct
themis to proceed under the provisions of appeal etc. or by
"Away -of proceedi ngs under Art. 226 before the High Court.
[ 156G 157A]

Accordingly in the present case the petitioner could be
allowed to raise the question of jurisdiction. [159D E]

Sint. UjamBai v. State of Utar Pradesh, [1963] S.C. R
778, applied ;and expl ai ned.
Ranj i | al v. |.T.C. _Mohindragarh, [1951] S.CR 127,

Laxmanappa Hanumantappa v. Union of India, [1955] S.C R
769, State Trading -Corporation of India v. Commercial Tax
Oficer, [1964] 4 S.C.R 99, State Trading Corporation of
India v. State of Mysore, 14 S.T.C. 416 and Firm A T. B
Mehtab Majid & Co. v. State of Madras, 14 S.T.C. 355,
referredto.

(iii) The petitioner Board was not entitled to the
exenption clai med.

The phrases sale in the course of export’ conprises in
itself three essentials : (i) that there nust be a sale (ii)
that goods nust actually be exported and (iii) the sale nust
be a part and parcel of the export. ~Therefore either the
-sale nust take place when the goods are already in the
process of being exported which is established by their
having already crossed the Custons frontiers, or  the sale
nmust occasion the export. The

149
word 'occasion’ is used as a verb and neans 'to cause' or
"to be the imedi ate cause of’. Read in this way the sale

which is to be regarded as exenpt is a sale which causes the
export to take place or is the Jinmediate cause of the
export. The word ’'cause’ in the(expression 'in the course
of ' means ’'progress or process of', or shortly, 'during

The phraseexpanded with this neaning reads 'in the progress
or process of export’ or ’'during export’. Therefore the
export from India to a foreign destination  nust be
established and the sale must be a link in the same export

for which the sale is held. The introduction of an
internediary between the seller and the inporting buyer
breaks the |link for then there are two. sales one to the

intermediary and the other to the inporter.  The first sale
is not in the course of export for the, export begins from
the intermediary and ends with the inporter. [163F-164B]
Therefore the tests are that there, nust be a single sale
which itself causes the export or is in the process or
progress of export. There is no, roomfor two or nore sales
in the course of export. [164 B-(]

Wet her the export is by agreement between the parties or by
force of law, in either case there is. a seller and a buyer
who, by reason of the sale also, beconme exporter —and
i mporter respectively. Any other buyer who is not hinself
the inporter buys 'for export even if export ultimately
results. It is to bring out these results that Parlianment
has recogni sed only twocases of sale in the cause of export

(a) where the sale is effected by a transfer of docunents

of title to goods after the goods have crossed the custons
frontiers that is to say the goods are already on the way to
the inporter and (b) when the sale itself causes the export
to take place that is to say the exporter and inporter
negotiate and cornplete a sale which wthout nore would
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result in a sale of goods. 'No other sale can qualify for
the exenption under s. 5(1) read with Art. 286(1)(b). [164
C F]

The sales by the Coffee Board were sales for export and not
in the course of export. There are two independent sales
involved in the export programre. The first sale is a sale
bet ween the Coffee Board a,% seller to the export pronoter.
Then there is the sale by the export pronoter to a foreign
buyer . of the latter sale the Coffee Board does not have
any inkling when the first sale takes place. The Coffee
Board’'s sale is not in any way related to the second sale
which is in the course of export since it causes the
noverment of goods between an exporter and an inporter. [164
H 165 B]

The rules conpelling export by the registered exports nake
no di fference. The conpul sion only conpel s persons who buy
on their own to export in their own turn by entering into
anot her~ agreenment far sale. Even with 'the conmpulsion the
sale may not result 'for clauses 26, 30 and 31 visualise
such happenings. [165 E-F]

Travancore Cochin & O's: v. The Bonbay Co. Ltd. [1952]
S.CR 1112 and Stale of Travancore Cochin, & Os. v.
Shannmugha Cashew Nut® Factory & Os. [1954] S.CR 53

appl i ed.

State of Msore v. Mysore Spinning and Manufacturing Co.
Al.R 1958 S.C. 1002, Burmah Shell- Gl Stortage and
Distributing Conpany UC , [1961] 1 ' S.C R ~ 902 and East
India Tobacco Co. v. State of Andhra Pradesh, (1962) 13
S.T.C. 529, B. K Wadar v. Daul atram Raneshwarlall, [1961] 1
S.CR 924 and K. G Khosla & Co. v. Dy. Conmi ssi oner  of
Conmer ci al Taxes, (1966) 17 S.T.C. 473, referred to.
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Ben Gorm N lgiri Plantations Conpany, Coonoor v. Sales Tax
Oficer, [1964] 7 S.C. R 706, distinguished.

I ndi an Coffee Board v. State of Mudras, (1956) 7 S.T.C. 135,
appr oved.

Per Sikri,J. (dissenting). Wen/a word bears two/ neaning
the -context nust determ ne which is the appropriate neaning
to be adopt ed. The word ’'occasion’ is an ordi nary
dictionary word and not a technical word. The dictionary
nmeaning i s wider than the neani ng sought to be :given in the
majority judgnment which was 'to cause or to be the -inmme
-diate cause’'. In the context of (a) the need to _develop
export trade and (b) the idea underlying Art. 286 nanely, to
restrict the power of the ,States to |evy taxes on sales
whi ch might hanper export trade, it is nore appropriate to
give the wi der nmeaning to the word ’'occasion’ inthe cons-
truction of s. 5(1). It would be wong to say that in_the
case of the Bonbay Co. Ltd. and in Shanmugha Vilas Cashew
Nut Factory’'s case this Court accepted the narrower ~ neaning
of the world. [166B-G 167D

Simlar expression occurring in ss. 3 and 5(2) of the Act
has been interpreted by this Court on a nunber of occasions
and it is difficult to appreciate why the sane expression
bears a different neaning in s. 5(1). tl68B-C

The heart of the matter lies in answering the question
whet her two sal es can occasion an export. The question nust
be answered in the affirmative. Two sales can take place in
the course of export if they are effected by the transfer of
docunents of title to the goods after the goods have crossed
the custonms frontiers of |India and they both wll be
protected under s. 5(1) of the Act. Therefore it cannot be
assumed that it is the intention of s. 5(1) that only one
sal el can enjoy the protection of s. 5(1). The word occasion
does not necessarily nean inmedi ately cause; it also means
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"to bring about especially in an incidental or subsidiary
manner". If the sale brings about the export in an
incidental or subsidiary nanner it can be said to occasion
the export. [169B-D

On the facts of the present case the Coffee Board, the

sell ers have concern with the actual export of goods. They
have nade various provisions to see that the purchasers nust
export. Condition 26 clearly pro,vides that the coffee

shal | be exported to stipulated or approved destinati ons and
it shall not under any circunstances be diverted to another
destination sold or be disposed of or otherwi se released in

I ndi a. If the purchaser conmts a default, apart from
penalty, it is provided that unexported coffee nmay be
sei zed. Thus the Coffee Board retains control over the

goods. The3e conditions create a bond between the sale and
eventual export. The possibility that in a, particular case
a purchaser m ght conmt a breach of contract or |aw and not
export .does not change the nature of the transaction [170G
171A]

Case |law'referred to

JUDGVENT:

ORIGNAL JURISDICTION: Wit Petitions Nos. 216 and 217 of
1969.

Petition wunder Art. 32 of the Constitution  of India for
enforcenent of fundanmental rights.

MC. Setalvad, K J. Chandran, B. Datta, J. B. ' Dadachanji
and Ravi nder Narain, the petitioner

S. V. Gupte and A. V. Rangam for the respondents.

151

C. K. Daphtary, B. Datta, J. B. Dadachanji and ' Ravinder
Narain, for the intervener.

The Judgnent of M HI DAYATULLAH, C. J., G K MTTER, A N
RAY  and P. JAGANMOHAN REDDY JJ. was del i ver ed by
Hl DAYATULLAH, C.J. SIKRI, J. gave a dissenting Opinion

Hi dayatul l ah, C.J.-These are petitions under Art. 32 of the
Constitution by the Cof fee Board, Bangal ore directed against
the Joint Conmercial Tax O ficer, Madras and the State of
Tam | Nadu questioning the demand of Sales Tax on certain
transactions of sales which the Board clains are sales in
the course of export of Coffee out of India and thus not
liable to Sales Tax. A prelimnary objection was taken  at
the hearing that the petitions do not lie since no question
of a fundanental right is involved. W shall deal with the
prelimnary objection |ater as the nmain, petition and the
prelimnary objection are interlinked. But. | before we
nmention the points in controversy it is necessary to  state
the facts nmore fully.

The petitioner is a statutorily constituted body and
functions under the Coffee Act, 1942 (VII of 1942). Thi s
Act was passed to provide for the devel opment under the
control of the Union of the Coffee Industry. I[ts main
function is to constitute a Coffee Board. Previously there
was an Odinance intituled the Indian Coffee Mar ket
Expansi on Ordi nance, 1940 (13 of 1940). A Board called the
I ndi an Cof fee Market Expansion Board was constituted under
the Ordi nance. The same Board now conti nues under the nane
" Cof f ee Board’ . On this Board, all interests are
represented and sone Menbers of Parlianent and Officers of
CGovernment have al so places. Sections 4 to 10 of- the act
are concerned with the setting up of the Board. As nothing
turns upon the constitution of the Board, it 1is not
necessary to give the gist of those sections here. The Act
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i nposes duties of Custons and Excise-the fornmer on al
Coffee produced in India and exported fromlndia and the
latter on coffee released by the Board for sale in India

fromits surplus pool. The Act compels the registration of
all owners of Coffee Estates and licensing of curers and
deal ers. The Act next inmposes a control on the,sale, export
and re-inport of coffee into India. |In respect of sale, it

fixes prices for sale of coffee either whol esale or retai
by regi stered owners and licensed curers for the purpose of
sale in the Indian Market. The Board fixes internal sale
guota for each Estate owner and the owner has to observe
this quota and also the price fixed. The registered owner
may not sell coffee unless it has been cured by a |Iicensed
establishnent or it is sold uncured under a speciallicence.
The Act next prohibits the export of coffee from India
otherwise than by the Board or under the authorization
granted by the Board. To this restriction, there are a few
m nor

152

exceptions ~such as coffee in specified quantities nmay be
exported by taking on board ships or-aircrafts intended for
Consunption of the crew and the passengers or carried by a
passenger for his own use or exported for special purposes
specified by the Central Government. The CGovernnent is
authorised to secify the total quantity of coffee to he
exorted during any year. Coffee once exorted cannot be re-
inmported into India except under a pernit. -The registered
owners are required to furnish periodical returns and to
furnish such information as nmay be prescribed. Every
regi stered owner after dealing with the coffee for sale in
Indian nmarkets up to the internal quota fixed for him nust
hand over to the Board all surplus coffee to be included in
the Board's Surplus Pool. Simlarly, curing establishnents
are required to surrender to the Board all surplus | coffee.
Smal | producers may, however, be exenpted fromthe operation
of this condition. After the coffee is delivered to the
Board, the control of the Board begins. The Board classi-
fies the coffee and assesses its value based on its
quantity, kind and quality. Once the coffee is delivered to
the Board, the registered owner or the licensed curer has no
rights over the coffee except to receive its price .in
accordance with s. 34 of the Act.

W are not concerned in this petition with any interna
sal es. The Board has el ected to nmake nonthly returns and in
these petitions taxes on sales nmade in March and April, 1969
are challenged. Provisional assessnents have been nade and
demand for taxes held due after allowing credit for taxes
already paid, has been nade by the respondents under. the
Madras Ceneral Sales Tax Act, 1959. of these, certain sales
are clained to be exenpted from Sal es Tax under the Madras
Act by reason of those being in the course of export of
coffee out of India. The, Taxing authorities held that
those sales took place within Tanmi|l Nadu State and were thus
liable to sales tax under the Tam | Nadu Act. The point - of
di fference arises thus

The Coffee Board follows a procedure for selling coffee
which is to be exported out of India. Coffee for export is

specially screened and selected. It is then exposed in
auctions specially held for the purpose. These auctions are
known as 'Export Auctions’. To be able to bid on these

occasi ons, exporters have to get thenselves registered. The
Board nmaintains a |ist of registered exporters and gives to
each of thema permt which authorises himto take part in
the export auction. A specinen of the pernit granted with
the conditions attaching to it is exhibited as Annexure 'I|’.
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The conditions which are inposed by the permit require a
security deposit and a standing deposit fromthe registered
exporter. The security may be in cash or by a guarantee
from a bank or Life Insurance Corporation of India. It s
provided that the permt is liable to be wthdramm and
cancel l ed by the
153

Chief Coffee Marketing officer if it is found that the
permt holder has sold or attenpted to sell coffee, bought
by himat the export auctions, within the internal market
wi thout the witten perm ssion of the Chief Coffee Marketing
Oficer. Simlar cancellation is liable to take place if
sone of the other conditions of the pernit are not foll owed.
The Coffee Board has al so prepared a set of rules which
incorporate the ternms and conditions of sale of Coffee in
the course of export. These rules have been exhibited as
Annexure 11 and they deal w th the conduct of auctions and
the procedure to be followed therein. They also provide for
additional conditions. Rule 4 provides that only dealers
who have registered thensel ves as exporters of coffee with
the Coffee Board and who hold pernmits fromthe Chief Coffee
Marketing Officer in that behalf wll be pernmitted to
participate in the auctions. Agent s may, however,
participate on behalf ~of exporters but only for one
principal at a tinme. Before the auction, the registered
deal er or the agent mnmust show the permt issued to him or
have it in his custody for production, if so desired.
Before the auction'is held, a catalogue of |ots of coffee to
be put wup for auction is issued with the reserve ,price
fixed by the Chief Coffee Marketing Oficer in hi s
di scretion. Sanples of Coffee are avail able for prospective
buyers. An auction in the usual way takes place but no one
is allowed to retract a bid once nade. The highest bid is
ordinarily accepted but if there are reasons to believe that
the highest or any particular-bid is not bona fide or
genuine or is the outcome of concerted action for the
purpose of controlling or manipulating prices or for other
i mproper purposes or that the bidder is not likely'to fulfi
his contract or is otherwi se undesirable, the bid may be
rej ected. After the bidding comes to-an end and the bids
have been accepted, the paynent of price takes place in a
particul ar way. W are not concerned with other provisions
dealing with failure to fulfil the obligation as to paynent

of price etc., objections to quality and so on. W are
concerned with condition no. 26 which s headed ’Export
Guarantee’. This condition is vital in the consideration of
the questions involved in this case and may be quoted
" 26. It is an essential condition of _this
Auction that the coffee sold thereat shall be

exported to the destination stipulated in the
Catal ogue of lots, or to any other- foreign
country outside India as may be approved by
the Chief Coffee Marketing Oficer, wthin
three nonths fromthe date of Notice of Tender
issued by the Agent and that it shall —not
under any circunstances be diverted to another
destination, sold, or be disposed of, or
ot herwi se rel eased in India.

6Sup. C 1. 70-11

154

The aforesaid period nmay, on application by
the Buyer, be extended by the Chief Coffee
Marketing Oficer in his discretionif he is
satisfied that there is good ground to do so,
subj ect nevertheless to the condition that as
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consideration for such extension, the Buyer

shal | pay the followi ng additional ampunts to

t he Board
The buyer is free to export the coffee either by hinself or
t hrough any Forwardi ng Agent but the coffee must not be sold
to the Forwardi ng Agents. In other words, the buyer hinself
arranges for the export of the coffee he has purchased at
the auction and condition 29 inposes an obligation on the
buyer to produce inmedi ately after shipping evidence of the
export of the coffee to the Chief Marketing Oficer. | f
such evidence is not produced within a period of 60 days,
after the time allowed to make the export, the registered
exporter is deened to have commtted a default and the
provi sions of conditions 30 and 31 then apply to him These
conditions are as follows :-

"30. If the Buyer fails or neglects to export
the coffee as aforesaid within the prescribed
time or wthin the period of extension, if

any, granted to him he shall be liable to pay
a penalty calculated at Rs. 50/- per 50 Kkilos
whi ch shall -~ be deductible from out of the
amount payable to himas per Cause 31."
"31. On default by the Buyer to export the
coffee aforesaid within the Drescribed tine or
such/ extension thereof as may be granted, it
shall be lawful for the Chief Coffee Marketing
Oficer, wthout reference to-the buyer, to
sei ze the unexported coffee and for that pur-
pose ‘to make entry into any buil ding, godown
or warehouse where the said coffee may be
stored, and take possession of the 'sane and
deal with it as if it were part-and parcel of
Board’s coffee held by them in their Poo
St ock.
Conditions 33 and 34 provide for inspection of -coffee
stocks and accounts and the buyer is required to send weekly
returns. Oher conditions need not be noticed here / because
they have no bearing upon the rival cases.
The case of the petitioners is that the purchases at the
export auctions are really sales by the coffee Board in the
course of export of coffee out of the territory of India
since the sal es thensel ves occasi on the export of coffee and
cof fee so sold is not
155
intended for use in India or for sale in the Indian narkets.
The case of the Sales Tax Authorities is that these sales
are not inextricably bound up with the export of coffee and
that the sales nust be treated as sales taking place wthin
the State of Tami| Nadu which are |iable to sales tax ~ under
the Madras General Sales Tax Act. The dispute is confined
to this aspect of the matter on inherits. The prelimnary
objection to which we -referred earlier is only this that
the petitions do not show a breach of a fundanmental ' right.
The petitioners only claimthe benefit of the exenptions
incorporated in the Constitution or the statute dealing with
the levy and collection of sales tax, and their grievance
can be investigated and righted by taking recourse to the
appel | ate, revisional and other remedi es under the relevant
statute. We shall begin by considering the prelimnary
obj ecti on.
The prelimnary objection consists of two parts. The first
part questions the standing of the petitioner to nove this
Court for the enforcement of its so-called fundanmenta
rights. It is argued that the petitioner bei ng a
Corporation, has no right to nove this Court for the
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enforcenent of fundanental right to hold, acquire and
di spose of property since this right is available only to
i ndividuals who are citizens and a Corporation is not a
citizen. Reliance is placed upon The State Tr adi ng
Corporation of India Ltd. and others v. The Commercial Tax
O ficer, Visakhapatnam and others(1l). The second part is
that there is anple provision for renedies under the Sales
Tax Act to question the assessnent and a petition under Art.
32 ignoring those provisions should not be entertained. The
case of the State Trading Corporation considered t he
application of Art. 19(1)(f) and (g) in relation to
Cor por at i ons. It was held that Corporations could not be
regarded as citizens for the purpose of Art. 19 since that
article is concerned with citizens and corporati ons have not
been declared citing zens by the Constitution. The question
was not considered inrelation to Art. 3 1 (1). Sonme other
petitions by corporations conplaining of breach of Art.
31(1) were entertained by this Court and the petitioner
before us relies on those cases as precedents. The true
position ‘may therefore be stated.

Property —as —a fundanmental right “is nentioned in t he

Constitution in Arts. 19(1) (f), 31, 31 (A and 31 (B). In
Art. 1911.

(f) it is provided

"19. Protection /of certain rights regarding freedom of

speech, etc.
(1) Al citizens shall have the right-
(1) [1964] 4 S.C. R 99.

156
(f) to acquire, hold and di spose of property; and
To this sub-clause there is a proviso in cl. (5 which

states that nothing in clause (f) shall affect the operation
of any existing lawin so far as it imposes, or prevent the
State from maki ng any | aw i nposi ng, reasonable restrictions
on the exercise of the right ~conferred, either 'in the
interests of the general public or for the protection of the
interests of any Schedul ed Tribe. The main clause of the
article recognises the institution of private property wth

all the concomtants of that institution, nanely, the
acqui sition, holding and di sposal of property.~ The -~ proviso
recogni ses, in the public interest, restrictions on the

right in existing law or hereafter to be inposed by 1aw.

The institution of property thus recognised | eaves freedom
to acquire,, any kind of property except the one in relation
to which there is a restrictive |aw Thus it is  that
certain kinds of properties such as Narcotic dr ugs,

expl osi ves, property in excess of ceiling placed by |aw etc.

cannot be acquired or held. This restriction curtails. the
general right and the curtailnent nust justify itself as a
law in the public interest. Next we have Arts. 31, 31 (A
and 31 (B). They occur in a section of Part 11l -entitled
"Rights to Property". The first of these three articles
deals w th conmpul sory acquisition of property. The ' second
and third deal with saving of |aws providing for acquisition
of Estates etc. and validation of «certain Acts and
Regul ations declared void by Courts. Two f undanent a

concepts in Art. 31 are (a) that no person shall be deprived
of his property save by authority of law, and (b) no
property shall be conpulsorily acquired or requisitioned
save for a public purpose and save by authority of |aw which
itself fixes the anpbunt of conpensation or specifies the
principles on which conpensation is to be determ ned and
given and the manner thereof. Qher provisions either res-
trict or anplify the operation of these two fundanental

concepts. In Snt. UjamBai’s (1) case the question was,
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whet her assessnment of Sales Tax under a valid Act was open
to challenge under Art. 32 on the ground of nisconstruction
of the Act or a notification under it., It was held that the
answer was in the negative. That case has given sone
trouble in view of the different opinion ex pressed in it.
It is therefore necessary to state sinply the propositions
which are settled by this Court. The ruling recognizes the
exi stence of a right to nove this Court under Art. 32 where
the action is taken under an ultra vires statute, or where,
although the statute is intra vires, the action is wthout
jurisdiction or the principles of natural justice are
violated. FErrors of law or fact committed, in the exercise
of jurisdiction founded on a valid lawdo not entitle a
person to have them corrected by way of petitions
(1) [1963] S.C. R 778.
157
under Art. 32. It is also pointed out that the proper way
to correct them is-to proceed under the provisions for
appeal | etc. or by way of proceedings under Art. 226 before
the Hi gh Court.
In Ramjital —v. |I.T.0, Mhindragarh(1l) and in Laxmanappa
Hanumant appa v. Union of India, (2), taxation |laws were un-
successfully challenged w'th the aid of Art. 31 (1) read
with Art. 265 in petitions purporting to be under, Art. 32.
In the former case, it was observed as follows
“I'n  our opinion, the protection against the
i mposition and collection of taxes save by
authority of the law directly conmes from
articles 265 and is not secured by Cause (1)
of article 31. Article 265 not . being in
Chapt er 11 of the Consti tution, its
protection is not a fundanental right which
can be inposed by an application to this Court

under Article 32. It is not our purpose to
say that the right secured by article 265 nay
not be enforced. It may certainly be enforced

by adopting proper (proceedings. Al 'that we
wish to state is that this application in so
far as it purports to be founded on article 32
read with 31(1) to this Court is nisconceived
and nust fail".

These propositions were not accepted by the
majority Ujam Bai’'s(3 ) case. |t was
observed at p. 941 as follows :-

"If by these observations it is nmeant to
convey that the protection ‘wunder Art. 265
cannot be sought by a petition under Art. 32,
I entirely agree. But if it is nmeant to
convey that a taxing |law which is opposed to
fundanental rights nmust be tested only /under
Art. 265, | find it difficult to agree.
Articles 31 (1) and 265 speak of the sane
condition. A conparison of these two articles
shows this

Art. 31 (1) -"No person shall be deprived  of
his property save by authority of |aw'

Art. 265-No tax shall be levied or collected
except by authority of |aw,

"This Chapter on Fundanmental Rights hardly
stands in need of support fromArt. 265. | f
the law is void under that Chapter, and
property is seized to recover a tax which is
void, | do not see why Art. 32 cannot be

(1) [ 1951] S.C.R 127.
(2) [1955] S.C.R
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(3) [1963] S.C.R 778.
769.
158
i nvoked. ....... It is not possi bl e to
circunmscribe Art. 32 by making the renedy
depend only upon Art.265."
The position was summed up thus
"Fromthis, it is clear that |aws which do not
offend Part IIl and are not otherwise ultra
vires are protected from any chall enge whet her
under Art. 265 or under the Chapter on
Fundanental Rights. Were the, laws are ultra
vires but do not per se offend fundanenta
rights (to distinguish the two Kkinds of
defects),  they are capable of a challenge
under Art. 32.. \Were they are intra vires
ot herwi se ~but void being opposed to funda-
mental rights, they can be challenged under
Art. 265 and also Art. 32."
Das, J.. (Sarkar, J. concurring) put the sane t hi ng
differently.
He observed that "if a quasi-judicial authority acts w thout
jurisdiction or wongly assumes jurisdiction by conmtting
an error as to a collateral fact and the resultant action
threatens or violatesa fundanental right, the question of
enforcenent of that right arises and a petition under Art.

32 will lie". He added that "where a statute is intra vires
but the action taken is wthout ~jurisdiction, then a
petition wunder Art. 32 would  be competent". Simlar

observations are to be found'in the opinion of  Kapur J.
Therefore, the nmjority view considered that a breach of
fundanental right guaranteed by Art. 32(1) isinvolved in a
demand for tax which is not |eviable under a valid llaw. The
application of these principles finds anple recognition in
the follow ng cases of the Supreme Court : (1) State
Tradi ng Corporation of India v. The Conmrer ci al Tax
Oficer(l) (2) State Trading Corporation of India /v. The
State of Mysore(l) (3) FirmA T. B. Mehtab Majid & Co. .
State of Madras (3).

It wll be noticed that they are all cases of Corporations
and have been considered under Art. 32. The ruling in the
State Trading Corporation case referred "toearlier did  not
render these petitions inconpetent because Art. 31(1) is not
limted in its operation to citizens. It nentions "persons"
who may be Corporations and group of persons.

In Indo China Steam Navigaticn Co. v. Jasjit Singh 4) there
are sone observations that in petitions under Art. 32, no
claimof a fundanmental right can be made under Art. 3 1. (1)
if the statute under which action is taken is valid for/then
Art. 19 (1) (f ) does

(1) [1964] 4 S.C R 99.

(3) 14 S. T.C. 355.

(2) 14 S. T.C 416.

(4) [1964] 6 S.C. R 594.
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not apply. These observations run counter to Ujam Bai’'s(2)
case which is binding on us. The first part of the

prelimnary objection fails.

The second part need not detail us. W have already held
that demand of a tax, not backed by a valid law, is a threat
to property and thus gives rise to aright to nobve this
Court under Art. 32. The petitioner in such circunstances
is not conpelled to wait or go through the |l engthy procedure
of appeals, references etc. He nay nove the Suprene Court
for the enforcement of the fundanental rights so threatened.
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This, however, is not an absolute right. This Court wll
[imt the petitioner to establishing a breach of fundanenta
right. 1t will not allow a petitioner to use the provisions
of Art. 32 to do duty as an appeal. A clear enough case as
laid down in UjamBai's(1l) case, analysed by us nust be
made out. A threat to property unbacked by a valid | aw or a
want of jurisdiction or a breach of the principles of
natural justice must be clearly nade out, to entitle one to

the assistance of this Court. |If that is successfully done
then the provisions for other renmedies do not stand in the
way. We accordingly allowed the petitioner to raise the

poi nt of jurisdiction before us.
-W are concerned in these petitions with the exenption
granted by Art. 286(1) (b) of the Constitution which reads :
"286. Restrictions as to inposition of tax on
the sale or purchase of goods.
(1) No law of- a State shall inmpose, or
authorise the inposition of, a tax on the sale
or purchase of “goods where such sale or
purchase takes pl ace-
(a)
(b) in the course of the inmport of the goods
into, or export of the goods out of, the
territory of India."
Before the 6th Amendnent, the Constitution did not contain
any definition of the phrase 'in the course of export’. By
that Amendnent Parliament has been given  the power to
indicate the principles on which that phrase is to be
construed. Ins. 5 (1) of the Central Sales Tax Act, 1956
Parliament has given a legislative nmeaning of the phrase 'in
the course of export' of goods out of the territory of
India. It runs thus :
"5(1) A sale or purchase of goods shall be
deemred to take place in the course of the
export of the goods out
(1) [1963] S.C.R 778.
160
of the territory of India only if the sale or
purchase either occasions such export ‘or is
effected by a transfer of docunments of title
to the goods after the goods have crossed the
custonms frontiers of India.™
The word ’'only’ in the sub-,section shows that there are
only two transactions which can cone within the exception
In the case of sales to registered exporters, the second
part does not apply and the nmatter nust, therefore, be
judged wunder the first part. Before the enactnent of the
Central Sales Tax Act, two rulings of this Court. had
construed the expression and as the legislative definition
gives effect to what was laid dowmn in those two cases a
reference to them appears necessary.
In the State of Travancore-Cochin and ors. v. The Bonbay Co.
Ltd. (1) four neanings were considered and sales in the
course of export were equated to sal es which occasi oned the
export. This Court said
"A sale by export thus involves a series of
integrated activities comencing from the
agreenment of sale with a foreign buyer and
ending with the delivery of goods to a comon
carrier for transport out of the country by
land or sea. Such a sale cannot be dis-
sociated from the export wthout which it
cannot be effectuated, and the sale and
resultant export form parts of a single
transacti on. of these two integrated acti-
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vities which together constitute an export

sal e, whichever first occurs can well be
regarded as taking place in the course of the
ot her".
Agai n,

"We are not nuch inpressed with the contention
that no sale or purchase can be said to take
place "in the course of" export or inport
unl ess t he property in t he goods is
transferred to the buyer during their actua
noverent, as for instance, where the shipping
docunents are cleared on paynment, or on
acceptance, by seller to a |local agent of the
foreign buyer after the goods have been
actual ly shi pped, or where such docunents are
cl eared” on paynent, or on acceptance, by the
I ndian buyer before the arrival of the goods
wi-thin the State. | This view, which |ays undue
stress on the etynol ogy of the word "course"
and formulates a nechanical test for the
application of clause (b), places,

(1) [1952] S.C R 1112.
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in our opinion, too narrow a construction upon
that / clause, in so far as it seeks to limt

its operation only to sales and purchases
effected during the transit of the goods, and
woul d, \if accepted, robthe exenption of nuch
of its useful ness".
In the State of Travancore-Cochin & Ors. v. Shannugha Vilas
Cashew Nut Factory & Ors. (1) it was again enphasised that
sal es and purchases which thensel ves occasion'the export of
the goods came within the exenption of Art. 286(1) (b).
Purchases in the/ State by the exporter for purposes of
export were not within the exenption but sales in the State
by the exporter by transfer of shipping docunents while the
goods were beyond the custons barrier were held exenpted.
It was pointed out that the word 'course’ denoted novenent
fromone point to another and the expression 'in-the /course
of’ inplied not only a period of tine during which the
novermrent was in progress but postul ated also a connected

rel ation. An act preparatory to export —could not  be
regarded as done in the course of the export of the -goods.
it was like a purchase for production or rmanufacture.

Therefore a sale in the course of export out of the
territory of India should be understood as nmeaning a sale
taking place not only during the activities directed to the
end of exportation of the goods out of the country but _also

as part of or connected with such activities. | Das, J. (as
he then was) wi shed to add one nobre neani ng which apparently
was not accepted. It was that the expression indicated, the
| ast purchase by the exporter with a viewto export. The
nmeaning given in these two cases is well established.

Indeed in the State of Mysore v. Msore Spinning and
Manufacturing Co. (2). this Court said that the point could
not be said at |arge.

Parliament having accepted the construction placed by this
Court on the expression, we are now required to find out
what is neant by the phrase sal e which occasions the export.
In Burmah-Shell O Storage and Distributing Conpany
UCT.O(3) it was pointed out that word 'export’ did not
nean a nere 'taking out of the country’ but that the goods
nmust be sent to a destination ,at which they could be, said
to be inported. The sanme meani ng nmust obviously be given to
the phrase ’'in the course of export’” or in the phrase
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'occasi ons the export,.

W have thus to see whether sale is one which is connected
with the export of the goods from this country to an
i mporter in another country. The course of export can only
begin if there is novenent froman exporter to an inporter
as the result of the sale, and then only the sale can be
said to occasion the export.

(1) [1954] S.C.R 53.

(2) AI.R 1958 s.C. 100'.

(3) [1961] 1 S.C R 902.
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In East India Tobacco Co. v. State of Andhra Pradesh(1) pur-
chases nmmde for executing specific orders received from
foreign customers were held not to fall wthin t he
exenption. It is not enough that the sale is followed by an
export or is made for the purpose or with a viewto export,
the sale must be integrally connected with the export. On
the other hand in B. K Wdar v. Daul atram Ranmeshwarl al (2)
it was heldthat if property in the goods passed to the
buyer after the crossing of the Custons frontier for export
out of India the sale was in the course of export. This is
because the course of export had al ready begun and therefore
the sale foll owed the conmencenment of the export, operation.
Transactions of the type of the one in Wadeyar’'s case do not
cause difficulty. /There the course of export is quite clear
and it is easy to see that the sale is integrally connected
with export. Difficulty is likely tobe felt when the sale

is not so apparently connected. In K G Khosla & Co. .
Dy. Conm ssioner of Commercial Taxes(1l) the phrase 'in the
course of inport’ was considered. It was held that in

Section 3 of the Central Sales Tax Act the phrases
"CQccasi ons the novenent of goods fromone State to another’
and ’'Cccasions the inport’ nean the sanme thing. The
novermrent, it was pointed out, nust bethe result. of an
agreenment or an incident of the contract of sale, although
it was not necessary that the sale should precede the
i mport.

A nore direct authority is in Ben . Gorn Nilgiri Plantations
Conpany, Coonoor vVv. Sales Tax O ficer(1). In~ that case
sal es of the tea-chests at auctions held at Fort Cochin were
clainmed to be exenpt fromthe | evy of Sal es-tax by virtue of
Art. 286 (1) (b).

The Tea Act, like the Coffee Act, was passed to control tea
i ndustry. Under it also an export allotment for each year
is declared and each tea Estate receives an export ~quota
al | ot ment . The tea Estate owner can obtain an export
l'icence. The export quota licence is transferable. A
manuf acturer obtains fromthe Tea Board allotment of export
qguot a. The manufacturer then puts the tea in chests  which

are sold in public auctions. Bids are nade by agents or
internediari es of foreign buyers. Agents and internediaries
then obtain licences fromthe Central Government for export.
The question was whether the sale to the agent or the
internediary was a sale in the course of export out  of
I ndi a.
This Court found nothing in the transaction from which a
bond could be said to spring between the sale and the
i nt ended export linking them as part of the sane
transacti on. The sellers had no, concern with the export,
the sal e inposed or involved no
(1) [1962] 13 S. T.C 529.
(3) [1966] 17 S.T.C 473.
(2) [1961] 1 S.C R 924.
(4) [1964] 7 S.C. R 706.

163
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obligation to export and there was possibility that the
goods m ght be diverted for internal consunption.

The Court considered the sales as sales for export and not
in the course of export. |In laying this down the Court
observed

- to occasion export there nust exist
such a bond between the contract of sale and

the actual exportation, that each link is
i nextricably connected with t he one
i medi ately preceding it. Wthout such a

bond, a transaction of sale cannot be called a
sale in the course of export of goods out of
the territory of India"
"I'n general where the sale is effected by the
seller, and he is not connected with the
export ~which actually takes place, it is a
sale for ~export. \Were the export is the
result of sale, the export being inextricably
linked up wth the sale so that the bond
cannot be dissociated without a breach of the
obligation _arising by statute, contract or
nmut ual under standi ng between the parties
arising” fromthe nature of the transaction,
the sale is in the course of export".
The case however did not attenpt to lay down any tests,
observing that each case will depend on its own facts. We
agree that the facts nust always play their due part. We
think it 1is possible to state some tests which can be
applied in all cases.
The phrase ’'sale in the course of export’ conprises in
itself three essentials : (i) that there nust be a sale (ii)
that goods nust actually be exported and (iii) the sale nust
be a part and parcel of the export. Therefore either the
sale nust take place when the goods ~arealready in the
process of being exported which is establishedby 'their
havi ng al ready crossed the Custons, frontiers,. or the sale
nmust occasion the export. The word 'occasion’ is used as a
verb and neans 'to cause’ or 'to be the inmmediate cause of’.
Read in this way the sale which is to be regarded as ~exenpt
is a sale which causes the export to take place or “is the
i medi ate cause of the export. The export results from the

sale and is bound up with it. The word *course’ in - the
expression ’'in the course of’ means 'progress or _process
of’, or shortly "during’. The phrase expanded wth this
neaning reads 'in the progress or process- of ~export’ or
"during export’. Therefore the export front India to a
forei gn destination nmust be established and the sal e nust be
a link in the same export for which the sale is held. To

establish export a person exporting and a person inporting
are

164

necessary el enents and the course of export is between them
Introduction of a third party dealing i ndependently with the
seller on the one hand and with the inporter on the other
breaks the link between the two for themthere are two sales
one to internediary and the other to the inporter. The
first sale is not in the course of export for the export
begins fromthe internediary and ends with the inporter.
Therefore the tests are that there nust be a single sale
which itself causes the ;export or- is in the progress or
process of export. There is no roomfor two or nore sales
in the course of export. The only sale which can be said to
cause the export is the sale which itself results in the
noverrent of the goods fromthe exporter to the inporter.

The course of export nmay be established by agreement or by
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force of law. To be the forner the agreenent between the
seller and the 'buyer nust envisage an export out of India

who then becone exporter and inporter respectively. By
force of law a person selling the goods may be conpelled to
sell them only in an -export sale but that too is not

essentially different fromthe first. In either case there
is a seller and a buyer who by reason of the sale also
beconme exporter and inporter respectively. Any other buyer
who is not hinmself the inporter buys for export even if
,export ultimately results. It is to bring out these
results that Parlianment has recognised only two cases of
sale in the course of inport : (a) where the sale is
effected by a transfer of docunents of title to goods after
the goods have crossed the Custons frontiers that is to say
the goods are already on the way to the inporter and (b)
when the sale itself causes the export to take place that is
to say the exporter and'inporter negotiate and conplete -a
sale which without nore would result in the export of the
goods. No other sale can qualify for the exenption under
Section 5 (1) read with Article 2 8 6 (1) (b).

The question is whether the sale to the registered exporters
can be said to be exenpted. In the Indian Coffee Board v.
The State of Madras(1l) Raj agopal an and Raj agopal a Ayyanger
JJ. held that the sale to the registered exporter was a sale
for export and only the contract of sale entered into by the
regi stered exporter /with the buyer abroad that could be
brought within the scope of the exenption. The test applied
by the High Court is the test we have indicated and which
has found approval in the two earlier cases of  this Court
whi ch have received |l egislative recognition. The question
to ask is : does the sale to the registered exporter
occasion the export which ultimately takes  place ? The
answer is that on the rulings it nust be an integral part of
the precise

(1) [1056] 7 S.T.C. 135.

165
export before it can be said 'to have occasioned that
particular export. Here there are two independent  sales

involved in the export progranme.. The first is a sale
between the Coffee Board as seller to the export pronoter.
Then there is the sale by the export pronoter to-a foreign
buyer . of the latter sale, the Coffee Board does not -have
any inkling when the first sale takes place. The Coffee
Board’s sale is not in any way related to the second sale.
Therefore, the first sale has no connection withthe second
sale which is in the course of export, that is to say,
noverrent of goods between an exporter and an inporter.

M. Setalvad tried to argue that the first 'sale by the
Coffee Board included in it a conpulsion to export and he
relied upon the observations of Shah, J. in Ben Gorm Nl giri
Pl antations case. These observations were not intended to
give exenption to sales for export but to sales in the
course of export. One of the indicate of a sale in the
course of export is the conpulsion to export because the
sale which is protected nust be itself inextricably bound up

with the export. |If this were not so a claimof sales each
making a nere condition for terminal export, wll be
exenpted and the distinction between a sale for "port and a
sale in the course of export will conpletely disappear. In

the Ben Gorm N lgiri Plantations case even the purchases by
agents of foreign inporters were described as sales for
export. No doubt it was said that the sale to the agents
did not contain a conpulsion to export to the principal but
that was said so that the casual -connection ’between the
sal e and the export could be established. The compulsion to
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export here is of a different character. If only conpels
persons who buy on their own to export in their own turn by
entering into another agreement for sale.- The first sale

is, therefore, an independent -sale. It is a sale for
export. Even with the compul sion the sale may not result
for clauses 26, 30 and 31 visualize such happenings. It

follows, therefore, that unless the sale is inextricably
bound up with a particular export it cannot be said to be in
its course. If no particular export is in sight the sale by
the Coffee Board cannot go beyond the description of sale
for export.

For these reasons we are of opinion that the decision of the

Madras High Court in the case cited above is correct. For
the sane reasons we are of opinion that this case does not
fall within the ruling in Ben Gorm Nilgiri Plantations’
case. The petitioner cannot claimexenption from the tax
and the department was right in demanding the tax.

The petitions fail and will be dism ssed with costs.

Sikri, | J. | have had the advantage of reading the draft of
the judgnent prepared by the | earned Chief Justice. | agree
with
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himthat the prelimnary objection raised by the respondents
is devoid of force, but 1 regret that | cannot concur wth
the conclusion that the sales in question were not made in
the course of export.” Wth utnost respect, in ny opinion he
has given an unduly Iimted nmeaning to the -expression 'if
the sal e or purchase occasions such export’. My reasons in
coming to this conclusion are, in brief, as follows :
In Shorter Oxford Dictionary (Illustrated) t he wor d
occasi on" when used as a verb neans :
"To gi ve occasion to (a person); to
induce; ... To be the occasion or cause of
(something); to cause, bring about, especially
in an incidental or subsidiary manner."
It is said that in the context the word "occasion" nmeans "to
cause or to be the i medi ate cause." Wen a word bears two
neani ngs the context nust determine which is the appropriate
neani ng to be adopted. Wat then is the context with  which
we, are dealing ? The context is the export trade and its
undoubted economic inportance to this country. Furt her
each country is nore and nore organising the export trade
and directing its flowin particular directions. The course
of export is not the same what it was before t he
i ntervention of Governments or their agencies. Noreover the
i dea underlying art. 286(1)(a) was to restrict the powers of
the State to |l evy taxes on sales or purchases in the course
of export so that the export trade may not be ham’ pered.
As observed by Patanjali Sastri, CJ. in State of
Travancore- Cochin v. The Bonbay Co. Ltd. (1), "lest ~simlar
reasoning should lead to the inposition of such cunulative
burden on the export-inport trade of this country -which is
of great inportance to the nation’s econony, the Constituent
Assenmbly may well have thought it necessary to exenpt in
terns sal es by export and purchases by inport from sal es tax
by inserting article 286(1)(b) in the Constitution." In ny
view, keeping in view the aforenenti oned considerations the
wi der nmeaning of the word " occasion” is the nor e
appropriate to apply in the construction -of s. 5 ( 1)
It is said that Parliament had accepted the narrower neaning
of the word "occasi on" because this was the nmeaning ascribed
to it by this Court in State of Travancore-Cochin v. The
Bonbay Co. Ltd.(1) and State of Tranvancore-Cochin v.
Shannmugha Vilas Cashew Nut Factory(2). 1, with respect, am
unable to appreciate this argument. 1In the forner case this
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Court was concerned wth
(1) [1952] S.C.R 1112, 1119.
(2) [1954] S.C.R 53.
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export sales of certain commodities to foreign buyers on
Cl.F. or f.o.b. terms. After setting out the four views
presented before it, Patanjali Shastri, C J., speaking on
behal f of the Court, observed:
"W are clearly of opinion that the sales here
in question, which occasioned the export in
each case, fall wthin the scope of the
exenption under article 286(1) (b)."
Later he said
"W accordingly hold that whatever else nay
or, may not fall within article 286(1)(b),
sal es and purchases which thensel ves occasion
the export-or the.inport of the goods, as the
case mmy be, out of or into the territory of
India come within the exenption and that 1is
enough to di spose of these appeals." (enphasis
suppl i ed).
It seens to ne that it is wong to interpret that decision
to nean that the Court held that in no other case can sales
"occasion"” an export. In fact the learned Chief Justice
says to the contrary by saying "whatever else may or nay not
fall."
In State of Travancore-Cochin v. Shannmugha Vilas Cashew Nut
Factory(1l) this Court, inter alia, held that the |ast
purchase of goods made by the exporter for the  purpose of
exporting themto inplenment orders already received from a
forei gn buyer or expected to be received subsequently in the
course of business was not within the protection of clause
(1) (b).

In the course of discussion, apart from referring to a
passage from the wearlier ‘judgnent in which the wor d
"occasion"” is wused, the word 'occasion’ is not nentioned
again. No nmention is made in this judgnment of facts simlar
to which are present in the present case. Wat happens when
there is legal certainty that the goods are headed ‘for a
foreign destination and will not be diverted to the domestic
mar ket was not considered as the question did not arise.

In State of Mysore v. Mysore Spinning and Mnufacturing
Co. (1) facts are somewhat closer to the present case, but it
does not appear that there was |egal conpulsion to export
and that the MIIls, who sold the cloth for sale, ~could
conpel the purchasers to export. The general  observations
therein nust be read in the light of facts.

Wth respect, | think it is erroneous to assume . that
Parlianment by using the word "occasion" nust be  deened to
have used it in

(1) [1954] S.C.R 53.

(2) Al.R 1958 s.C. 1002.
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the sanme sense as Patanjali Sastri, CJ., did. It 1is _an
ordinary dictionary word and -not a technical word. He was
using it to describe the transactions in those cases, and
the narrower neani ng was apposite. Even there he guarded
hi nsel f by saying " whatever else may or may not fall within

art. 286 ( 1) (b)." It should also be noted that Patanj al
Sastri, CJ.,had also qualified the word "occasion" by
addi ng the words "by thensel ves". These words do not exi st
in the Act.

Simlar expression occurring in ss. 3 and 5(2) of the Act
has been interpreted by this Court on a nunber of occasions
and | cannot appreciate why the sane expression bears a
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different nmeaning in s. 5(1). The earlier cases are
referred to in K G Khosla v. Deputy Comn ssioner of
Conmercial Taxes(1l). Shah, J., in Tata Iron and Steel Co.
v. S. R Sarkar(2) had interpreted s. 3 of the Act as
follows :
"I'n our view, therefore, within clause (b) of
section 3 are included sales in which property
in the goods passes during the noverment of the
goods fromone State to another by transfer of
documents of title thereto : clause (a) of
section 3 covers sales, other than those
i ncluded in clause (b), in which the novenent
of goods fromone State to another is the
result of 'a covenant or incident of the
contract ~of sale, and property in the goods
passes in either State."
In other words it was held that a sale occasion,,, the
novenent of goods when the novenent "is the result of a
covenant ~or incident of contract of sale." Applying this
test this ~Court” observed in Khosla & Co. . Deput y
Conmi ssi oner of Commrerci al “Taxes(1l) at pp 488-489
"The next -question that arises is whether the
novenent of axl e-box bodies fromBelgium into
Madras was the result of a covenant in the
contract -~ of sale or an incident of such
contract. It seens to us that it is quite
clear fromthe contract-that it was incidenta
to the contract that the axle-box bodies would
be nmanufactured in Belgium inspected there
and inmported into India for ~the consignee.
Moverrent of goods from Bel giumto - India was in
pursuance of the conditions of the contract
bet ween the assessee and the Director-Cenera
of Suppli es. There was no possibility of
these goods being diverted by the assessee,
for any other purpose. Consequently we hold
that the sales took place in the course of
import of goods within section 5(2) of the
Act, and are, therefore, exenpt fromtaxation

(1) 17 S. T.C. 473. (2) It
S.T.C. 655, 667.
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It will be noticed that the sale which was sought to be

taxed but was exenpted was the sale to Southern Railway and
the contract under which the novenent resulted was with the
Director CGeneral of Supplies.
The heart of the matter lies in answering one question. Can
two sales occasion an export ? | find no difficulty in
answering this question in the affirmative. Two sales can
take place in the course of export if they are effected by a
transfer of docunents of title to the goods after the goods
have crossed the custons frontier of India, and they both
will be protected under s. 5(1) of the Act. Therefore, it
cannot be assunmed that it is the intention of s. 5 (1) that
only one sale can enjoy the protection of s. 5 (1)
Accordingly, apart from -any assunption, can two sales
occasion an export ? As | have said, "occasion" does not
necessarily mean inmedi ately cause; it also neans to "bring
about especially in an incidental or subsidiary manner". It
the sale by the appellant brings about the export in an
incidental or subsidiary nanner it can be said to occasion
the export. It was in view of those considerations that
Shah J. , speaking for the Court, had observed in Ben Gorm
Nilgiri Plantations Co. v. The Sales Tax Oficers(1)

"A sale in the course of export predicates a
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connection between the sale and export, the
two activities being so integrated that the
connection bet ween the two cannot be
voluntarily interrupted, w thout a breach of
the contract or the compul sion arising from
the nature of the transaction. 1In this sense
to constitute a sale in the course of export
it may be said that there nust be an intention
on the part of both the buyer and the seller
to export, there nust be an obligation to
export, and there nmust be an actual export.
The obligation may arise by reason of statute,
contract between the parties, or from nutua
under st andi ng. or agreenent between them or
even fromthe nature of the transaction which
links the sale to export. A transaction of
sale which is a prelimnary to export of the
commodi ty sold may be regarded as a sale for
export, but is riot necessarily to be regarded
as - one in the course of export, unless the
sal e occasi ons export."
In this passage Shah,~ J., clearly visualised that a
transaction of sale which is prelimnary to export may be
regarded as in the course of export if the sale occasions
the export. The test postulated nmay be that there nust be
an integral relation or bond between the sale and export.
Why Shah, J., held that the sales were not in the course of
export was, to use his words
(1) 15 S. T.C. 753, 759.
6 Sup Cl/70-12
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"That the tea chests are sold together’ wth
export rights inputes know edge to the " seller
t hat the goods are purchased with t he
intention of exporting. ~But there is nothing
in the transaction fromwhich springs a bond
between the sale ‘and the intended export
I i nki ng them up as part of the samne
transacti on .... There is no statutory
obligation upon the purchaser to export the
chests of tea purchased by himw th the export
rights. The export quota nerely enables the
purchaser to obtain export |icence, which he
nmay or nmay not obtain. There is nothing in
law or in the contract between the parties, or
even in the nature of the transaction which
prohi bits diversion of the goods for interna
consunption. The sellers have no concern with
the actual export of the goods, once the goods
are sold. They have no control over the
goods. There is, therefore, no di rect
connection between the sale and expert ,of
the, goods which would nake them parts of an
integrated transaction of sale in the course
of export."
The case, with, respect, points out clearly what was | acking
in the transaction. It is one way of laying down tests. |If
these incidents had not been missing the Court would have
surely held the sale to be in course of export.
It seens to ne that this judgment is in effect overruling
earlier decisions of this Court w thout saying so. The
Calcutta High Court (Ray and Basu JJ.) reviewed the Suprene
Court cases exhaustively in S. K Roy v. Additional Menber
Board of Revenue(1l) and cane to the conclusion that the mere
fact that there is not contract between the seller and the;
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foreign buyer ,does not conclusively establish that a
transaction cannot be one in tile course of export’. It may
still be held to be such a transaction provided it is
established that the contract between the seller and the
third party ’'occasions’ the export. Basu, J., followed this

deci si on in Serajuddin & Conpany V. Conmrer ci al Tax
Oficer(2).

On the facts of this case, the Coffee Board, the sellers,
have concern with the actual export of goods. They have

made various provisions to see that the purchasers nust
export. Condition 26, quoted by the |learned Chief Justice,
clearly provides that the coffee shall be exported to
stipulated or approved destinations and it shall not under
any circunstances be diverted to another destination, sold

or be disposed of or otherwise released in India. If the
purchaser comits a default, apart frompenalty, it is pro-
vided that unexpected coffee nay be seized. Thus the
Cof f ee.

(1) 18 S.T.C. 379.
(1) 23 S.T.C. 259
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Board retains control over the goods. These conditions
create a bond between the sale and eventual export. The

possibility that in a particular case ~a purchaser m ght
conmt a breach of contract or |aw and not export does not
change the nature of the

transacti on,

I woul d accordingly allow the petition and declare that the
sales held by the Coffee Board at the export auctions were
in the course of export and exenpt under art. 286(1)(b) of
the Constitution, read with s. 5 of the Central  Sales Tax
Act, 1965, and quash the inpugned assessnents in so far as
they assess such sal es.

ORDER

In accordance with the majority judgnment, the petitions fai
and are dismssed with costs.

G C
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