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PETI TI ONER
CENTRAL BOARD OF DI RECT TAXES & ORS. NEW DELH

Vs.
RESPONDENT:
OBERO HOTELS (I NDI A) PVT. LTD
DATE OF JUDGVENT: 30/ 03/ 1998
BENCH

SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

D. P. Wadhwa, J.

Central Board of Direct Taxes (CBDT) isin appeal. It
is aggrieved by the judgnent dated My 29, 1981 of a
Di vi sion Bench of the Delhi H gh GCourt quashing its non
approval under Section 80-0 of the Income Tax Act, 1961 (for
short "the Act’) to an agreenent dated Novenber 29, 1969
entered into by the respondent with Ms. Soaltee Hotel Pvt.
[td. Kathmandu (Nepal) a foreign enterprise. Section 80-0 is
as under:

"80-0, Were the gross total incone

of an assessee being an (Indian

conpany i ncludes any inconme by way

of royalty, commission, fees or any

simlar paynment received by  the

assessee from the CGovernnent of a

foreign State or a foreign

enterprise in consideration for the

use outside India of any patent,

i nvention, nodel, design, secret

fornmula or process, or simlar

property right or i nformation

concerning industrial, comercia

or scientific know edge, experience

or skill made avail abl e or provided

or agreed to be nmde avail able or

provided to such Governnent or

enterprise by the assessee, or in

consi deration of technical services

rendered or agreed to be rendered

outside India to such Government or

enterprise by the assessee, under

an agreement approved by the Board

in this behalf, and such incone is

received in convertible foreign

exchange in India, or having been

received in convertible having been

converted into convertible foreign

exchange outside India, or having

been converted into convertible
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forei gn exchange outside India, is
brought into India, buy or on
behal f of t he assessee in
accordance with any law for the
time being in force for regulating
payments and dealings in foreign
exchange, there shall be allowed,
i n accordance with and subject to
the provisions of this section, a
deduction of the whole of the
income so received in, or brought
into India in conputing the tota
i ncone of the assessee;

Provided that the application
for the approval of the agreenent
referred to in-this sub-section is
made to the Board before the 1st
day of October of the assessnent
year / in relation to which the
apprioval in first sought:

Provided further that approva
of the Board shall not be necessary
in the case of ~any such agreenent
whi ch has been approved for the
purposes of /the deduction under
this section by t he Central
government before the 1st day of
April, 1972 ‘and every application
for such approval of any - such
agreement pending wth the Centra
Government imredi ately before that

day shall stand transferred to the
Board for disposal
Expl anation. - The provisions

of the Explanation to Section 80N

shall apply for the purposes of

this Section as they apply for the

pur poses of that section..... \

The i nmpugned judgnent is reported in (1982) 135 ITR 257
(Del).

As required by Section 80-0, the respondent sought
approval of the agreenent as falling w thin the purvi ew of
the section. CBDT declined to grant approval. However, it
did not comunicate any ground as to on what basis approva
was not granted Respondent filed a wit petition in the
Del hi High Court, it being Cvil Wit Petition No. 1301 of
1975. The wit petition was allowed by a Division Bench of
the Del hi Hi gh Court on January 5, 1979 with a direction to
the CBDT to consider the matter afresh and give a deci sion
after granting hearing to the respondent. This order of the
Di vi sion Bench is reproduced hereunder:

"The i mpugned order declining to

gi ve approval to the agreenent

under Section 80-0 of the Incone

Tax Act, 1961, does not give any

reasons for the deci sion. The

reasons now stated in the counter

affidavit have becone known to t he

petitioner for the first tine. The

petitioner had no opportunity of

neeting the sane. The i nmpugned

order is, therefore, set aside and

the case is sent back to the Board

for a fresh consideration of the

request of the petitioner for the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 21

approval of the agreement under

Section 80-0 and the new decision

by the Board will be given after

giving a hearing to the petitioner

The writ petitionis allowed in the

above terns. No order as to costs.”

After that respondent represented its case before CBDT
but again CBDT did not find any ground under the Section to
approve the agreenment and by order dated February 26, 1980,
conmuni cated its decision to the respondent. W reproduce
the relevant portion of this order of CBDT as under : (pages
63- 64 of the PB)

"2. The Boar d have careful ly

reconsi der ed t he mat t er in

pur suance o] the directions

contained in the judgnents of the

Del hi High GCourt in the Guvil Wit

Petition Nos. 429 of 1974 and 1301

of 1975, on the basis of the

witten and oral argunents advanced

by you. It is regretted that the

Boar d does not consi der it

necessary to revise the decisions

al ready communi'cated to your in the

Board's orders referred to above

owi ng to the follow ng reasons: -

(1) The services being rendered by

you to the foreign party in - both

cases are in the nature of

manageri al services. As observed by

the Del hi Hi gh Court inGCvil Wit

No. 901 of 1975 (Ms. J.K Bonbay

Ltd. vs. CBDT and another) the

runni ng of a business or the

managenment of a busi ness does not

anmount to the renderi ng of

techni cal services.

(2) What is being given under the

agreenments can also not be viewed

as i nformation concerning
i ndustrial, conmer ci al or
scientific knowl edge or skill. It

is not as if some information is

bei ng supplied by you which is nade

use of by the foreign parties.

Under the two agreenents, you are

yoursel f functioning in the foreign

countries.

(3) Though your nane is being

utilised by the two foreign hotels,

and the fee received for the use of

your trade nane woul d be covered by

the provisions of Section 80-0 yet

the anmpbunt relatable to this aspect

of the total services rendered

under the two agreenents would be

so small that it is not easy to

gquantity the same for purpose of

Section 80-0 of the Income Tax Act,

1961"

This led the respondent to approach the H gh Court
again by filing wit petition on July 28, 1980 which was
allowed by judgnent dated My 29, 1981, which is now
i mpugned before wus. In order to appreciate the riva
contentions, it wll be appropriate to refer to sonme of the
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cl auses of the agreenment which the respondent entered into
with the foreign enterprise

Foreign enterprise owned and operated in Kathnmandu
(Nepal) a hotel under the nane and style of Soaltee and a
restaurant at Tribhuvan Airport, Kathmandu. This foreign
enterprise wanted to construct and add to its hote
approxinmately 190 nore roons and also wanted to obtain
contracts for various airlines catering operating at
Tri bhuvan Airport. Respondent had a nane and worldw de
reputation in the hotel field and was experienced and had
t he t echni cal skill f or provi di ng pr of essi onal
architecture, engineering and decorating services and was
qualified to assist in ‘planning, designing, constructing,
furni shing and equipping of hotels and was al so engaged in

the devel opnent, |easing and operation of hotels under the
name " Cber oi Goup" in- the interest of facilitating
international travel and trade. In view of the name and
tradition, experience  and skill. of respondent in hote

i ndustry for profitable operation of hotels and for bringing
the hotel to international standards and for ensuring better
operational results and pronotion of business of Hotel,
foreign enterprise desired that its operations be taken over
by the respondent with effect from Decenber 1, 1969 on terns
and conditions set out -in the agreenent. Parties agreed
(formul ated formthe agreenent):

(1) During the termof the agreenent hotel of the foreign

enterprise shall be known and designated as the Hote
Soal t ee Over oi
(2) Agreenment will ~ remain in force for fifteen years. It

could be extended for a further period of five years at the
option of the respondent on the sanme terns and conditions.
(3) Respondent would recruit and train the requisite staff
of the hotel through such training progranme including
hotel schedule, if any, and other training techniques, as it
shall deem necessary. Respondent shall select suitable
personnel for adequate and proper training in hote
managenent and operation, always  giving preference however
to Napal ese national s.

(4) Respondent would wuse its best efforts to advertise and
pronote the business of the hotel through the existing
facilities. Soaltee Hotel, the foreign enterprise, subject
to later anortisation and reinbursenment as provided in- the

agreenment shall pay or reinburse the respondent in full for
all costs and expenses of the said training and for all the
costs of advertising, pronotion, Iliterature, -travel and

busi ness entertai nnent including cel ebrati ons and cerenoni es
incurred prior to or concurrently with the begi nning of ful
operation of the hotel by the respondent.

(5) Respondent in consultation with foreign enterprise wll
make available for the hotel, its staff of consultants and
specialists who were qualified to provide advice in the
various departnments and aspects of hotel operations. The
services of the nenbers of respondent staff and of any
out si de consul tants engaged by respondent on retainer wll
be rendered on the basis of reinbursenent by the foreign
enterprise through the respondent of the salaries of
respondent personnel during the tinme they rendered services
directly for hotel Soaltee and reinbursenent of the anmpunts
paid to such consultants wunder their retainer plus other
expenses incurred by such personnel and consultants in
perform ng services for the hotel of the foreign enterprise.
(6) Respondent was to provide training and instruction for
key personnel for the hotel Soaltee in order to prepare them
to serve the hotel in the capacities for which they would be
trained. Such key personnel to be trained will be placed in
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exi sting hotels of the respondent and will be instructed and
supervi sed by the Managenment of such hotels and progress
reports will be nmade to the Board on such personnel
Travel | i ng and ot her expenses of the trainees shall be borne
by the foreign enterprise though the respondent shall make
arrangenent for their boarding and lodging at its own costs
and al so pay suitable pocket allowances to them

(7) Respondent to use the hotel Soaltee solely for the
operation of a first class hotel on international standards
and all activities in connection therewith which are
customary or usual for such operation. It is understood that
respondent shall have within the term and provisions of the
agreenment, absolute discretion in the operation of the hote
but the same shall always be and be deenmed to be owned by
the foreign enterprise exclusively.

(8) Foreign enterprise and the respondent shall be entitled
to 85% and 15% respectively of the G oss Operating Profits
as defined wunder the termnms of the agreenent. The agreenent
prescribed as - to how paynents of  their respective shares
woul d be nmet for each financial year

(9) The respondent to maintain full and adequate books of
accounts and other records reflecting the results of the
operation of the hotel in accordance with the uniform system
of accounts for hotels though not inconsistent wth the
provi sions of |aw applicable in Nepal

(10) Provision to be made as to how the ‘ampbunt received
during the operation of the hotel shall be deposited in the
bank account and how that account ~had to be operated.
Respondent was to submit nonthly budget of estimated income
and expenditure in detail and the Gross Operating Profits in
terns of the agreenment to the foreign enterprise. The
agreenment contained details as to howallocation was to be
made for meeting different expenses and for payment of taxes
etc. Goss Operating Profits and Gross Operating Losses were
defined. Limt was put on expenses to be incurred for
advertisenent etc. which could not be nore than 3% of the
total sales.

(11) For worldwi de pronoti on of the hotel, foreign
enterprise desired that respondent shall, in any nmanner it
regards fit and proper, make necessary arrangenments w th any
conmpany or conpani es, agency Or agencies in any one or nore
countries for specialised hotel services —and worldw de
reservation facilities.

(12) At the tine of taking over the operation of the Hote
Soal tee, respondent to purchase the existing stock of food
and beverages etc. and the foreign enterprise shall be paid
the cost thereof. The amount paid by respondent to the
foreign enterprise shall be payable to the respondent out of
the revenue of the hotel before the expiry of one year

(13) There is provi si on for repairs, mai nt enance,
alterations, structural repairs and changes in the hotel.
(14) Respondent to deliver to the foreign enterprise on or
prior to the end of each nmonth a profit and | oss statenent
showing the results of the operation of the hotel for the
precedi ng cal endar nonth and year to-date and containing
ot her details.

(15) Respondent to have due representation in the Board of
Directors of the foreign enterprise and at | east one person
nom nated by respondent which always would represent it in
all the neetings, deliberations any decisions arrived
therein in connection with the hotel business.

These are sonme of the nain terns of the agreenent which
according to the appellant did not satisfy the requirenent
of Section 80-0 of the Act.

Hi gh Court in the inpugned judgrment, after exam ning
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the term of the agreenment in detail, observed that it could
not be disputed that the running of a nbdern hotel required
hi ghly speci alised nanagenent techniques, i.e., conbination
of scientific nanagenent and highly specialised inn-keeping
and that the nmodern system of preparation of food and
beverages al so involved considerable technical skill and
know how. Hi gh Court, however, negatived the plea of the
respondent that it was nmaking available to the foreign
enterprise the information concerning industrial, conmmercia
or scientific know edge, experience or skill as Hi gh Court
did not find any such provision in the agreement. Hi gh Court
was, therefore, of the opinion that the respondent was
rendering technical services to the foreign enterprise and
woul d in any case fall within the purview of Section 80-0 of
the Act.

M. Shukla, |earned counsel for CBDT, contended that
since the H gh Court did not agree with the respondent that
it was ~giving any information to a foreign conpany as there

was no. provision in the agreenment, it was only the first
part of  'Section 80-0 which this Court was to examne if the
agreenment - was in consideration of technical services

rendered or agreed to be rendered out side India by the
respondent that it could claim deduction of the Income
received in India or abroad in conmputing the total incone of
the respondent which is received by way of royalty,
conmi ssion fee or any other simlar paynent. W do not
think, however, that we can debar the respondent from
bringing its casein the first part of Section 80-0 which
provides for simlar payment received by the assessee in
consi deration for use outside India, information concerning
i ndustrial, commercial and scientific know edge, experience
or skill nmade available or provided or agreed to be made
available or provided to a foreign enterprise by the
assessee. Respondent can certainly support the agreenment as
falling under Section 80-0 on -any ground on which it had
approached the H gh Court in.its ~wit jurisdiction. W,
therefore, have to examine if the agreenent in /question
falls within the purview of Section 80-0 on any of the
conditions stipulated therein entitling the respondent to
cl ai m deduction. M. Shukla referred to the guidelines
issued by the CBDT to examine if the agreenent provides of
techni cal services or managerial services or bot. He also
referred to circular No. 187 dated Decenber 23, 1975 of the
CBDT. The «circular is reproduced in (1976) 102 |TR 83
(Statutes). The circular also sets out the form of the
application for approval of the agreement under Section 80-0
of the Act. W nmay reproduce relevant part of the circul ar
as under:
“Circular No. 187, dated Decenber
23, 1975.
Subject : Section 80- 0 of the
I ncome-tax Act, 1961 -
Guidelines for approva
of agreenents.
Wth the twin objectives of
encouragi ng the export of Indian
techni cal know how and augment ati on
of the foreign exchange resources
of the Country, Section 80-0 of the
I ncome-tax Act, 1961, provides for
concessi onal t ax treat nent in
respect of i ncomre by way of
royalty, comission fees or any
simlar paynment received from a
foreign GCovernment or a foreign
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enterprise, subj ect to the
satisfaction of certain conditions
laid down in the said section

2. One of the conditions for
availability of the tax concession
under Section 80- 0O is that the
agreenment shoul d be approved by the
Central Board of Direct taxes in
this behalf. The application for
the approval of the agreement is
required to be made to the Centra
Board of Direct Taxes before the
1st day of Cct ober of the
assessment year in - relation to
whi ch the approval “is first sought.
The form of application for this
pur pose has been standardised and a
specimen i s given in the Appendi x.
3. The object of the provision when
it-was~ first introduced as Section
85C in the Income-tax Act, 1961
was stated in Board s Circular No.
4P (LXXVI- 61) of 1966, to be to

encour age I ndi an conpani es to
export their technical know how and
skill abroad and augnent t he

foreign exchange resources of the
country. This '‘was reiterated in
Board's Circular  No. 72 expl ai ni ng
the changes i ntroduced by the
Fi nance (No.2) Act, 1971. Keeping
in view the purpose behind this tax
i ncentive and the requirenents - of
the statutory provisions, the Board

have evol ved t he fol | owing
guidelines for the grant. of ~such
approval : -

(1)

(ii) An agreenment which is in very
general or broad ternms or is
ei t her vague or does not give
sufficient details may not be

approved.

(i) ...,

(iv) I nf ormati on concer ni ng
i ndustri al, comer ci al or
scientific know edge,
experi ence or skill made
avai l able or provi ded, or
agreed to be nmamde avail abl e or
provi ded, shoul d be

information not nerely of a
statistical type collected or
collated from commrercial or
scientific journals or other
conmonl y avail able sources of
information, but it should be
i nformation concer ni ng the

i ndustri al, comer ci al or
scientific know edge,
experience or skill possessed

or developed by Indian party
and which is nmade avail abl e or
provided to the foreign party
under t he agr eement .
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Informati on regarding trade
enquiries or reports regarding
the credit or trade worthiness
in individual cases will not
qualify for this purpose.

(v) The technical services rendered
or agreed to be rendered to
t he foreign party shoul d
relate to productive fields
such as (a) mning, or (b)
generation or distribution or
electricity or any other form

of power , or (c)
constructional, industrial or
manuf acturing operations, or
(d) engi neeri ng servi ces.
Servi ces such as t hose
rel ating to managemnent s,
organi sation, sales fi nance
and accounts, will not qualify

for ~this purpose. technica
servi ces which are rendered or
to be rendered in India wll
al so not qualify for this
pur pose.

(vi) Agreements / for recruitnment or
nere suppl y of technica
per sonnel from India for
service outside India will not
be eligible for approval.

(vii) Agreements which provide for
participation in business or
nmanagenment operations abroad
sinpliciter in return for a

speci fied per cent age of
conm ssion or profit wll not
be eligible for approval.

(viii) .....

(ix) ......

(X) oo

(XT) oo

It may be pointed out that
t hese gui del i nes are nerely
illustrative and should not be
taken as exhaustive. these nay be
nodi fied or supplenented in due

course in t he i ght of t he
different types of cases which cone
up for approval. Even where the
agreenment is bona fide and genui ne,
the Board may refuse approval in

appropriate cases where in the
opinion of the Board, grant of
approval would not be in the |arger
public interest or where it would
not further t he obj ectives
underlyi ng the tax concession

It was submitted that taking into account the
provisions of Section 80-0 and the guidelines on the
subject, CBDT rightly came to the conclusion that the
agreement did not justify itself for approval. There was no
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arbitrariness or discrimnation in the guidelines. M.
Shukla said that the agreenent was basically for the
respondent to manage and run the entire hotel of the foreign
enterprise. He stressed on the recital in the agreenment
which said that the agreenent was to be run and operate the
hotel by the respondent for a period of 15 years with an
option to extend the agreenent for a further period of 5
years. M. Shukla referred to other clauses of the agreenent
relating to operation, the anount payable, accounts,
capital, representation in the Board of Directors, filing of
suits and to defend the same as agents of the foreign
enterprise and also the clauses relating to training of
hot el personnel and providing consulting services and the
like clauses. he said that other clauses of the agreenent
nerely provided as to ~how the agreenment was to operate and
what were the rights, -duties and obligations of the
respondent while operating the hotel of the foreign
enterprise. It was only the expertise of the respondent in
the area of ~ running hotel which it was going to provide.
M. Shukl'a, said that it was, in fact, only the manageria
services that ~were to be provided ~under the agreenent and
that managenent of hotel of foreign enterprise would not
fall within the provision of Section 80-0. It was submtted
that it could not ‘'be said that CBDT did not consider the
terns of the agreenentt with reference to Section 80-0 and
the guidelines issued by it and arrived a decision which was

unr easonabl e under the circunstances. He sai d t hat
considering the scope of judicial review of admnistrative
deci si ons which mght even be quasi judicial, this Court

shoul d set aside the inpugned judgnent of the Hi gh Court as
that court wongly interfered in exercise of its power of
judicial review of the decision taken by the CBDT not
granting approval to the agreenent. After all, it was the
CBDT which was the best judge to see if the agreenent
fulfilled the requirements of law as it was the CBDT which
was concerned authority to grant or not to grant approva

and had the advantage of various agreenments which cane for
its approval by other assesses. M. Shukla said’ that two
earlier judgnents of the Delhi H.gh Court in J.K (Bonbay)
Ltd. vs. Central Board of Direct Taxes & Anr. (1979) 118 I TR
312 (Del) ] and Ghai Lanba Catering Consultants P. Ltd. vs.
Central Board of Direct Taxes & Anr. [(1980) 124 |ITR 301
(Del) were not correctly distinguished by the H gh Court. In
the present case, he said that if t he principles laid down
in those two judgnments were applied, the agreenent certainly
woul d not cone within the scope of grant of approval. M.
Shukl a said that the respondent took conplete charge of
running the hotel of the foreign enterpriseas terns of
agreenment showed and as a natter fact respondent took over
the hotel of the foreign enterprise itself for 20 years. He
referred to the decision of the Karnataka Hi gh Court in HMI
Ltd. vs. Central Board of Direct Taxes & Anr. [(1991) 188
| TR 457 (Kar)]. Finally, M. Shukla said that one did not
have to render services by becoming naster. He said that
respondent mght be good in hotel managenent and it m ght
earn profit and bring the noney to the country but then it
had to pay taxes as per the law of this country and that it
was not that all agreenments entered by any assessee with a
foreign enterprise nmust fall wunder Section 80-0 nerely
because the agreenments woul d bring precious foreign exchange
to the country.

M. Dave, |earned counsel for the respondent, subnmitted
that there was no contradiction in the principles laid by
the Del hi High Court inits earlier two decisions and in the
present inmpugned judgnment. He referred to the decision of
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this Court in Continental Construction Ltd. vs. Commi ssioner
of Incone- tax [(1992) 195 ITR 81 (SC) ]. M. Dave subnitted
that perception of managenent had undergone a big change. He
said the distinction drawn by the CBDT was superficial and
the agreement squarely satisfied the ingredients of Section
80-0. \hat Section 80-0 provided was allowance of a
deduction of an amount equivalent to 50%of t he incone

received by way of royalty etc. in consideration of use
outside India information concerning industrial, commercia
for scientific knowl edge, experience or ski Il or

alternatively paynent received in consideration or technica
services made available outside India. M. Dave dwelled at
length as to what would be technical services. He referred
to the di ctionary neaning of the terns "technica
assi stance’ and ’'technology’. But then one has to refer to
dictionary definition if there is a dispute if the services
rendered are of technical nature or not.

M. Dave referred to us the judgment of the Del hi High
Court in J.K (Bonbay)’'s case and Ghai Lanba's case and said
that these judgnents considered a very; narrow concept of
“"technical services" or the "managerial services". He said
there was a qualitative difference in the agreements in
those two cases and the subject matter of the agreenent in
the present case. The statenent in J. K Bonbay's case
[(1979) 118 I TR /312) that the nmanagenent as a process is
practised throughout in every organi sation from top
managenment through nm ddl e management to operati ona
managenment and, on the other hand, technical services occupy
a much narrow field than the field occupied by the
management was explained in the case of Continenta
Construction Conpany’s case by the Suprene Court Judgnent of
this Court in Continental Construction Conpany’'s case
wi dened the scope of termused in Section 80-0.

M. Dave referred to the "New Encycl opedia Britannica"
where the term"technical assistance” had been consider. It
states that technical assistance may involve sendi ng experts
intothe field to teach skills and to help solve problemin
their areas of specialization, such as irrigation
agriculture, fisheries, education, public heal t h, or
forestry. In "New Wbster’'s Dictionary of  the English
Language" the word "technical" means what is characteristic
of particular art, science, profession, or trade and the
word "technol ogy" neans the branch of know edge that deals
with the industrial arts and sciences; utilisation of such
know edge; the know edge and neans wused ~to produce the
material necessities of a society. it is subnmitted that the

term"technical" should receive broad interpretation to
i ncl ude pr of essi onal services as wel | . The term
"professional” was added in Section 80-0 w.e.f. April 1,

1992 by anending the section. This court in continenta

Construction Conpany’s case had stated that the insertion of
the term "professional” in Section 80-0 was nmerely of
clarificatory nature and "technical services" al ways
included in it "professional services". Reference was then
made to CBDT circular No. 72 dated January 6, 1972 which
dealt with the scope and effect of amendnent of Section 80-
0 which was substituted in place of earlier one by finance
(No.2) Act, 1971 we.f. April 1, 1972. According to this
circular, the objective of this provision is to encourage
I ndi an conmpani es to develop technical know how and nade it
available to foreign conmpanies so as to augnment our foreign
exchange earnings and establish a reputation for Indian
technical knowhow in foreign countries and further in this
concessions which were earlier available to conmpanies only
are now available in all cases where the technical know how
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or technical services are provided to a foreign Governnent
or a foreign enterprise, regardl ess of whether t he foreign
enterprise is a corporate body or not. Referring to the
later circular No. 187 dated Decenber 23, 1975 of the CBDT,
M. Dave said that the case of the respondents squarely fel
within clause (iv) and he said that Cause (v) m ght even
require reconsideration by the CBDT in view of the judgnent
of this Court in Continental Construction Conpany’'s case. He
also referred to clause (vii) of «circular No. 187. It was
also the subnmission of M. Dave that construction which
benefited the assessee should be adopted and that circul ar
shoul d receive liberal interpretation keeping in viewthe
object of introduction of Section 80-0 in the statute. In
this context, he referred to certain decisions of this
Court. In CT, Bonbay vs. Ms. Gnalior Rayon Silk
Manuf acturing Co. Ltd. (1992) 3 SCC 326 this Court said that
the words in the taxing statute should be given |Iibera
interpretation. Nothing is to be read in, nothing is to be
inplied; one can only look fairly at the |anguage used and
not hi ng. nore and nothing less. It went on to add that it was
settled law that the expressions used in a taxing statute
woul d ordinarily be under stood in the sense in which it was
harmoni ous with the object of the statute to effectuate the
| egi sl ative ani mati on

In Hotel Balaji and others vs. State of A P. and others
(1993) Supp (4) SCC 536 this Court observed as under:

"Though the Central Sales Tax is

| evi ed and col l ected by the

CGovernment of I'ndia, Article 269 of

the Constitution pr ovi des for

maki ng over the tax collected to

the States in accordance wth

certain principl es. Wer e, of

course, the sale is an export sale

within the neaning of Section 5(1)

of the Central Sales Tax~ Act

(export sales) the State may not

get any revenue but |arger nationa

interest is served thereby. It is

for these reasons that tax on the

purchase of raw material is waived

in these two situations. Thus,

there is a very sound and
consi stent policy, underlying the
provi si on".

I n Conmi ssi oner of Income Tax, Anritsar vs. Straw Board
manuf acturing Co. Ltd. 1989 Supp (2) SCC 523 the assessee
had cl ai red concessional rates of income tax, devel opnent
rebate at higher rate and deduction under Section 80-E of
the Incone Tax Act, 1961 on the ground that the manufacture
of straw board was a priority industry. The question before
this Court was whether straw board could be said to fal
within the expression "paper and pulp" nentioned in the
Schedul e. The Inconme-tax Authority held that the assessee
could not be described as priority industry and the
manuf acture of straw board was not covered by the words
"paper and pulp " This Court said:

"We have no doubt in our mninds that

it does. The expression has been

used conpr ehensi vel y. It is

necessary to renenber that when a

provision is nade in the context of

a law providing for concessiona

rates of tax for the purpose of

encouragi ng an industrial activity
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a liberal construction should be

put upon the | anguage of the

statute. From the material before

us, which we have careful ly

consi dered, that is t he only

reasonabl e concl usion to be reached

in these cases."

In Central Board of Direct Taxes and others vs. Aditya
vs. Birla 1988 (Supp) SCC 120 this Court was considering the
scope of the term"renuneration" as appeared in Section 80-
RRA of the Act. Under this Section assessee was entitled to
certain relief in respect of remuneration received by himin
foreign currency from any enpl oyer for any service rendered
by himoutside India if he is a technician and the terns and
condi tions of his service outside India are approved in this
behalf by the Central Gover nment  or the prescribed
authority. Various ternms like foreign currency, foreign
enpl oyer, . technici an are defined in the section. The
guestion involved in the appeal before this Court was
whet her  any~ remunerati on was received by the respondent in
foreign currency fromhis enployer, being a foreign enpl oyer
for service rendered by him outside India. It was the
contention of the revenue that construction of the term
"remuneration” should be confined to deduction to be given
only in the case /of remuneration given to an enployee and
not the fees paid to a consultant or ~ a technician. This
court did not accept this contention and said that there was
nothing to warrant a restricted constructi on was canvassed
by the revenue. The Court said that it was significant that
Section 80-RRA of the Act used the expression "renuneration”
and not salary to be entitled to deduction and that there
was no warrant to restrict the neaning of ~the expression
“remuneration” to a salary revived by an enpl oyee abroad.

I n Conmi ssioner of Incone-tax, Madras vs. South Arcot
District Co-operative Marketing Society Ltd. [(1989) 176 |ITR
117] this Court was considering if certain amunt descri bed
as a conmission received by the assessee from the nadras
CGovernment under an agreenent for stock and distribution of
amoni um sul phate was exenpted under Section 14(3)(iv) of
the Incone Tax Act, 1992. This Court observed-as under

"W have considered the nmatter

carefully and to our mnd, it seens

clear that the Appellate Tribuna

and H gh Court are the right in the

vi ew adopted by them As was

observed by the CGujarat H gh Court

in CIT vs. Ahmedabad Maskati Coth

Deal ers Co- operative War ehouses

Society Ltd. (1986) 162 |ITR 142,

Wil e considering the anal ogous

provision of Section BOP(2) (e) of

the Incone-tax Act, 1961 the

provi si on f or exenption was

intended to encourage cooperative

societies to construct warehouses

which were likely to be useful in

the devel opnment of rural econony

and exenption was granted from

income-tax in respect of incone

derived from the letting of such

war ehouses for the storage of

fertilisers and ot her rel at ed

comodities concer ned with

cooperative mar ket i ng. Havi ng

regard to the object with which the
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provi sion has been enacted, it is

appar ent t hat a i bera

construction should be given to the

| anguage of the provision and that,

therefore, in the circunstances of

the present case, it must  be

regarded that what the assessee did

was to let out its godowns for the

purpose of storing the ammonium

sul phate handed over to it by the

State CGovernnent."

As to what is the scope of a circular issued by the
CBDT, reference was nmade to a decision of this Court in
Keshavji Ravji and Co. and Anr. vs. Conmi ssioner of |ncone-
tax [(1990) 2 SCC 231] wherein this Court was considering
the contention that circular of 1965 of the Central Board of
Direct Taxes was binding on the authorities under the Act
and should have been relied upon by the Hgh Court in
support of the court’s construction of Section 40(b) to
accord withthe understandi ng of the provision nade mani f est
in the circular. This Court held as under

“"This contention and t he

proposition on which it rests,

nanmely, that all circulars issued

by the Board have a binding |ega

quality, incurs, quite obviously,

the criticism of being too broadly

stated. The Board cannot pre-scope

and anmbit of a provision -of  the

"Act’ by issuing circulars on the

subject. This is too obvious a

proposition to require any argunent

for it. A circular cannot even

i mpose on the tax payer a burden

hi gher than what the Act itself on

a true interpretation of. thelaws

is the exclusive domain. of the

courts. However, - this is what Sr

Ramachandran really has in mnd -
circul ars benefi ci al to t he
assessee and which tone down the
ri gour of the law issued in

exercise of the statutory power
under Section 119 of the Act or
under correspondi ng provisions of
the predecessor Act are binding on
t he authorities in t he
adm ni stration of the Act. The
Tri bunal, nmuch less the H gh Court,
is an authority under the Act. The
circulars do not bind them But the
benefits of such circulars to the
assessees have been held to be
perm ssi bl e even t hough the
circulars mght have departed from
the strict tenor of the statutory
provision and mtigated the rigour
of the law. But that is not the
same thin as saying that such
circulars would ei ther have a
bi ndi ng ef f ect in the
interpretation of the provision
itself or that the tribunal and the
Hi gh court are supposed to
interpret the lawin the Iight of
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the circular. There 1is, however,
support of certain judicia
observations for the view that such
circulars constitute external aids
to construction.

In State Bank of Travancore
vs. CT, however, this Court
referring to certain circulars of
the Board Said: (SCC p.51 para 43:
| TR p. 139)

" .. The earlier
circulars being executive in
character cannot alter the
provisions of the Act. These
wer e in the nat ure of f
concessions and could al ways
be prospectively wi. t hdr awn.
However, on what |lines the
rights of = the parties should
be adjusted in consonance with
justice in view of these
circulars is not a subject
matter to be adjudicated by us
and as rightly contended by
counsel for ~the revenue, the
circulars cannot detract from
the Act."

The expression ’'executive in

character’ is, « presumably, ‘used to

di stinguish them  from- judicia

pronouncenents. The circulars

referred to in that case were al so

of the Central Board of Direct

Taxes and were, presumably -also,

statutory in character.

However, this contention need

not detain us, as it is unnecessary

to exanmine whether or not  such

circulars are recogni sed

legitimte ai ds to statutory

construction. In the present case,

the circular of 1965 br oadl y

accords with the view taken by us

on t he true scope and

interpretation of Section 40(b)

i nsofar as the quantification of

the interest f or pur poses of

Section 40(b)."

On Board CGircular Collector of Central Excise, Patna
vs. Usha Martin Industries (1997) 7 SCC 47, this Court was
considering the binding effect of a circular issued by the
central Board of Excise and Custons wunder Section 37-B of
the Central Excise Act 1944. The Court observed that there
were catena of decisions of this Court holding that the
revenue could not be perntted to take a stand contrary to
the instructions issued by the Board and that it was a
different matter that an assessee could contest the validity
or legality of a departnental instruction. But that right
could not be conceded to the Departnent, nore so when others
had acted according to those instructions. It was observed
that of course the appellate authority was al so not bound by
the interpretation given by the Board but the assessing
authority could not take a view contrary to the Board' s
interpretation. This Court referred to its earlier decision
i n Poul ose and Mat hen vs. Collector of Central Excise & Anr.
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[ (1997) 3 SCC 50= (1997) 90 ELT 264] to paragraph 15 therein

whi ch is as under:
" 15. One aspect deserves to be
noticed in this cont ext . The
earlier Tariff Advice No. 83 of
1981 on the basis of which Trade
Notice No. 220 of 1981 was issued
by the Collector of Central Excise
and Custons is binding on the
department. It should be given
effect to. There is no nmaterial on
record to show that this has been
rescinded or departed from and
even so, to what extent. Even
assum ng that thelater different
view - about which there is no
positive material --the facts point
out that the departnent concerned
itself was havi ng consi der abl e
doubt s~ about t he matter. The
position-was not free from doubt.
It was far from clear. 1n such a
case, where tow  opinions are
possi bl e, the ‘assessee should be
gi ven the benefit of doubt and that
opinion which /4is in its favour
shoul d be given effect to. In the
['i ght of the above, it is
unnecessary to adjudi cate the other
points involved in the -appeal on
the nmerits."
M. Dave then referred to a treatise on the business of

hotels by S. Medlik to contend that to run a hotel skills

and techniques are required I'i ke hot el reception
housekeepi ng, food and drink service and especially food
preparation and accounti ng and mar ket i ng, per sonne

managenent, mai ntenance and other specialist functions of a
hotel. He also dwelved on the inportance of hotel 'in nodern
day life and the role which hotels play in nany countries in
providing facilities for the transaction of —business, for
nmeetings and conferences, for recreation and entertainnent
and as attraction for visitors, foreign currency earners,
enpl oyers of |abours, outlets for the products of  other
i ndustries and as an inportant source of anenities for |oca
residents. W do not think it is necessary for us to go into
all these aspects of hotel managenent as we are concerned
with the origin of the law in its application to the
agreement in question.

Lastly, M. Dave said that wuse of the name of
respondent was not ordinary matter and it could not be said
as held by the appellant in its inpugned order that the fee
received for the use of the trade name of respondent though
covered by the provisions of Section 80-0 yet the anount
relatable to this aspect of the total services rendered
would be so small that it was not easy to quantify the sane
for the purpose of Section 80-0.

We may now consider the judgnments referred to during
the course of argunents in sonewhat greater detail

In J.K (Bonbay) Ltd. vs. Central Board of Direct Taxes
and anot her (1979) 118 I TR 312 (Del) a Division Bench of the
Del hi High Court was considering the question whether
servi ces of managi ng agents rendered by an Indian conpany to
a foreign conpany were not "technical services" within the
nmeani ng of Section 80-0 of the Act. The Court said that
manageri al service may be professional service like |egal or
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medi cal service, but that would not be technical service
i ke engineering service. After exam ning the provisions of
Section 80-0 and the relevant Board Circular No. 187 dated
23rd Decenber, 1975, the H gh Court held as under

"To sum up, the main reason why the

word ’technical” in s.80-0 cannot
be given a w der neaning to include
"managerial’ or "Commercial’ is

that the performance of nanageria

or conmmercial services by an |ndian

conpany for a foreign enterprise

woul d amount to virtually managi ng

or running the foreign conpany and

remuner ati on obtai ned by running or

managi ng a foreign conmpany woul d be

inthe nature of profits, while

s.80-0 del i'berately restricts

itself to income by way of royalty,

comm'ssion or- fees and  excludes

ot her types of renunerations."

The Court, therefore, held that the petitioner was not
entitled to all owance under Section 80-0 or any paynent from
the foreign conpany received by it towards such services as
managi ng agents.

In Ghai Lanba Catering Consultant P. Ltd. vs. Centra
Board of Direct Taxes and another (1980) 124 |ITR 301 (Del)
Del hi Hi gh Court was again considering the scope and intent
of Section 80-0. On the facts of the case the Hi gh Court
held that the agreenent which the petitioner had entered
with a foreign enterprise was nothing but a joint venture.
It noted that under the agreenent the main function of the
petitioner was to nanage and run the restaurant of Ms. G L.
Restaurant Ltd., an English conmpany, in return for a certain
percentage of the profits. The Court held that the agreenent
did not in terns state as to what type of technical services
were to be rendered by the petitioner to the foreign
conpany. The Court referred toits earlier decisionin J.K
(Bonbay) Ltd. vs. CBDT (118 | TR 312) where it had said that
if the Indian Company was in fact running the foreign
conpany it was difficult to separate the nmanagement function
exerci sed by the Indian conpany fromthe day to day working
of the foreign conpany and that Section 80-0 postul ated that
the Indian conpany did not becone a part of the foreign
enterprise. Applying those tests, the Court upheld the
refusal to grant approval to the agreenment by the respondent
under Section 80-0 of the Act.

In Godrej and Boyce Mg. Co. Ltd. vs. S.P. Potnis,
Chi ef Comm ssioner of Income-tax and others (1993) 203 ITR
947 (Bonbay), a Division Bench of the Bonbay  H gh  Court
(where one of us was a nenber) held that the order denying
approval under Section 80-0 was not justified. In‘that case
the petitioner entered into two agreements with the foreign
conpany for establishing a plant in |Indonesia for the
manufactured by it. One agreenent was titled "technical
assi stance agreenent" . The second agreenent titled
"managenent service agreenment” provided for the petitioner
to take over the responsibility for the working and
managenment of the foreign conpany for a period of twenty-
five years. For this purpose the petitioner was required to
loan to the foreign company the services of it "fully
qualified and experienced managers, engi neers, technicians,
producti on specialists and such other personnel as nmay be
necessary not only for the setting up of the Conpany’'s said
pl ant but also for the overall working and nanagement of the
conpany". The agr eenent al so cont ai ned wi de-rangi ng
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provisions for the giving of all marketing, industrial
manuf acturing, conmerci al and scientific know edge,
experience and skill for the efficient wor ki ng and

managenment of the foreign conpany. Petitioner was also
required to have control over "general managenment" of the
foreign conpany’'s business transactions and charge and
custody of all the property, books of account, papers,
docunents and effects belonging to the foreign conpany.
Wil e the respondent granted approval to the first agreenent
it denied its approval to the second agreenent. Respondent
was of the view that the second agreenent did not qualify
for approval wunder Section 80-0 of the Act, since the crux
of the nanagenent service agreenment was that the petitioners
woul d take over responsibility for the wor ki ng and
managenent of the foreign conmpany for a stipulated period
and that managerial services did not anpbunt to "technica

services" within the neaning of Section 80-0. On this the
respondent. had relied on the decision of the Delhi High
Court in /J.K. (Bonmbay) Ltd.'s case. Bonbay Hi gh Court took
notice of. the later decision of the Suprene Court in
Continental construction Ltd. vs. CT (1992) 195 I|ITR 81
where this court took the view that even professiona

service, perhaps, anounted to technical service within the
meani ng of Section 80-0 of the Act. Notice was al so taken of
the i mpugned decisionof the Delhi H gh Court in Qbero

Hotels (India) Pvt. Ltd. vs. CBDT (1982) 135 I TR 257 where
Del hi High Court struck sonewhat a different note toits
earlier decision inJ.K (Bonbay)' s case. The court also
noted another decision of this Court in Bajaj Tenpo. Ltd.
vs. CIT (1992) 196 | TR 188 where-this Court highlighted that
a provision in a taxing statute granting incentives for
pronmoti on of growth and devel opnent should” be construed
liberally and hat since a provision for pronpting economc
gromh has to be interpreted liberally, the restriction on
it too has to be construed strictly so as to advance the
obj ectives of the provision and not to frustrate it. Keeping
inviewthis principle and on the terns of the agreenent the
H gh Court was of the view that when the respondent did not
grant approval it was not having the benefit of the decision
of the Supreme Court in Continental’s case. The Court said
that it was not possible to postulate, as -a general
proposition of law, that all rmanagerial service mnust
necessarily be nontechnical services and that it depended on
the nature of the expertise required for rendering the

nmanageri al servi ces. The Court, therefore, held that the
respondent took sonmewhat rigid view of the matter in
refusing to grant approval to the second agreement. |It,

therefore, quashed the order of the respondent refusing to
grant approval to the second agreenent. The application of
the petitioner for grant of approval was sent back to the
respondent for reconsideration in accordance with the |aw.
In HMI Ltd. vs. Central Board of Direct Taxes and
anot her (1991) 188 ITR 457 (Karnataka) the petitioner had
entered into an agreement wth N gerian CGovernnent -and
sought approval of the agreenent under Section 80-0 of the
Act. The agreenent consisted of various types of passing of
technical information, know how, designs, trade nark, |ogo
and al so training of N gerian personnel in India anong other
matters. On the questions of training of N gerian personne
in lIndia and technical fee paid thereof, the respondent
stated that the training of N gerian personnel in India
woul d mean a service rendered in India and therefore, the
fee receivable in that respect would not be entitled to the
benefit of Section 80-0 of the Act. The Hi gh Court upheld
the view of the respondent and this is how the Court dealt
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with the matter:
“I will proceed on the basis that
the service render ed by the
petitioner in inparting training to
the Nigerian personnel in Indiais
not a technical service for the
purpose of this case. It is not
necessary to decide whether such
i mparting of know edge also falls
within the expression of "rendering

of t echni cal service". The
petitioner gives training to the
per sonnel of the Ni geri an

Governnent in India. Section 80-0

of the Act provides that, where any

consi dered consi derati on is

received in respect of any patent,

i nvention, ~nodel, design,  secret

fornul a or processor simlar

property right, or i nformation

concerning industry,  conmerce  or

scientific know edge, experience or

skill nade avail able or provided or

agreed to be made available or

provided to such enterprises by the

assessee for use outside India, the

deduction woul d be attracted. It-is

clear froma reading of this clause

t hat i mparting of scientific

know edge, experience or skill made

avail abl e shall be of the assessee

as the latter <clause " by the

assessee" Cearly controls the

earlier expressions wused in- this

connection. Here, in the present

case, the N gerian personnel ~ are

trained in India and, once they go

out of the country, it is not the

skill of the assessee that it used

outsi de. Therefore, even assum ng

for a noment that the argunment of

| earned counsel for the petitioner

is right, that does not cone within

the expression "technical service",

and as such service is not rendered

by the assessee outside India, by

inmparting training to the personne

of the Ni gerian Government, it

cannot be said that the sane woul d

fall within the deduction granted

under Section 80-0 of the Act.

Therefore, the view of the Board on

this aspect of the natter appears

to be correct.™

In Continental Construction Ltd vs. conm ssioner - of
I ncome-tax (1992) 195 ITR 81 (S.C.) one of the questions
before this court was if the Appellate Tribunal was right in
holding that the incone arising fromthe activities of the
petitioner in pursuance to seven agreenments for construction
of various project with foreign Government/enterprise were
governed by the provisions of Section 80HHB and not Section
80-0 of the Act. Petitioner had clainmed deduction under
Section 80-0 which provides for a deduction, in conputing
the total income, in respect of royalties etc. fromcertain
foreign enterprises. The Court noted that this topic was
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originally dealt wth in Section 85-C . Section 80-0 was
substituted in its place with effect fromApril 1, 1968 and
that the section had since undergone anmendnents fromtine to
time. It is not necessary for us to analyse this judgnent in
any detail and as here we are not concerned only with the
interpretation of Section 80-0. What judgment |ays down for
our purposes is:

(1) The job of the assessee involved survey, Soi

i nvestigation, design, detailed draw ngs and construction of
all civil works and pipelines (other than trunk pipe lines).
Even these activities involve technical know edge and
expertise. It cannot, therefore, be doubted that the
assessee under the contract, had to make use, outside India,
of its industrial, comrercial and scientific know edge,
experi ence and skill.

(1-A) There is equally no doubt that, in executing the
contract, the assessee has rendered technical services. Any
engi neering contract involves technical services; nore so, a
contract of the nature and magnitude involved in the present
case.

(2) Where a person enploys an architect or an engineer to
construct a house or sone other conplicate type of structure
such as a theater, scientific |aboratory or the like for him
it wwll not be incorrect to say that the engineer, in
putting up the structure, rendering himtechnical services
even though the actual construction and even the design
thereof nmay be done by the staff and | abour enpl oyed by the
engi neer or architect. Where a person consults a | awer and
seeks opinion fromhi mon some issued the advice provided by
the | awyer woul d be a piece of technical service provided by
hi m even though he nmay have got the opinion-drafted by a
junior of his or procured from another _expert in the
particul ar branch of the |aw.

(3) No doubt that "professional services" have been brought
within the scope of Section 80-0 only by and anendnent by
the Finance (No.2) Act, 1991 and that too, with effect from
April 1, 1992, which is proposing to substitute the worked
“technical or professional services" in place of the word
"techni cal services" now used in the Section. It seenms to us
that this amendnent may only of a clarificatory nature. the
expr essi on "t echni cal services" has a very br oad
connot at i on.

(4) Firstly whatever nay be the position regarding other

"professional services", there can hardly be any doubt that
service involving specialised know edge,  experience and
skill in the field of constructional  operations are
"technical services". would be "technical services" or not

has no inpact on the point we are trying to | nake, viz.,
that, in order to say that a person is rendering /such
services to another, it 1is not necessary that the services
shoul d be rendered by the forner personally and not through
the medi um of others.

(5) It is awell-settled principle that excitability of an
itemto tax or tax deduction can hardly be nmade to depend on
the label givento it by the parties. As assesses cannot
cl ai m deduction under Section 80-0 in respect of certain
receipts merely on the basis that they are described as
royalty, fee or commission in the contract between the
parties. By the sone taking, the absence of a specific |abe

cannot be destructive of the right of an assessee to claima
deduction, if, in fact, the consideration for the receipts
can be attributed to the sources indicated in the section

contracts of the type envisaged by Section 80-0 are usually
very conplex ones and cover a multitude of obligations and
responsibilities. It is not always possible or worthwhile
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for the parties to dissect the consideration and apportion
it to the various ingredients or elenents conprised in the
contract.

There is no gainsaying that running a well equipped
nodern hotel is no ordinary affair. One needs a great dea
of expertise skill and technical know edge for the purpose.

If we examine the agreenent, it provides for rendering of
technical services and also professional services for
obtai ning of Hotel Soaltee, a foreign enterprise. CBDT fel

into an error in considering particularly the clause in the
agreement which provided for operation of the Hotel Soaltee
by the respondent. The _agreenment has to be seen as a whole
and so examined it is quite apparent that it provided for
rendering of not only technical services for operating the
hotel of the foreign enterprise but also providing for
pr of essi onal and other services in connection with operating
of the hotel. Section 80-0 was enacted with the twin objects
of encouraging the export of Indian technical know how and
augnent ation of foreign exchange resources of the country.
W have 'seen above that after the anmendnment of section 80-0
by Finance (No. 2 Act of 1991) the words "technical or
prof essi onal services" -have been inserted in place of the
words "technical services": But this Court in Continenta

Construction Ltd. case took the view that the amendment was
only of clarificatory nature and the term "technica

services" always included within it professional services as
well. This Court has gone even to the extent that when a
person consults the lawer and seeks his opinion on certain
i ssue the advice rendered by the lawer would be a piece of
technical service. Considering the scope of the agreenent
and the width of Section 80-0 we are of the opinion that the
agreenment provides for "information concerning industrial

conmercial or scientific know edge, experience or skill made
avail abl e" by the respondent to the foreign enterprise for
running of the Hotel Soaltee. M. Dave is right when he
submits that in view of the judgnent of this court in
Continental Construction Ltd. case GCrcular No. 187 dated
Decermber 23, 1975 of the CBDT mmy perhaps require certain
changes so as it is in conformty with Section 80-0 of the
Act. In J.K (Bonbay) Ltd. case Delhi H gh court was of the
view that renuneration obtained by running or managing a
foreign company would be in the nature of —profits while
Sections 80-0 deliberately restricted itself to incone by
way of royalty, conmission or fees and included other types
of renmuneration. W do not think that this is a correct
statement as the royalty, conmmi ssion or fees can bein terns
of percentage of profits earned by the foreign enterprise on
account of services rendered by the Indian Conpany. It is
substance of the case which matters and not the name. The
view taken by the Bonbay High Court in Godrej and Boyce
Mg. Co. Ltd. case (203 ITR 947 ) comends to us. -As it is
nore in consonance with the provision of Sections 80-0 and
the object which it seeks to achieve. Karnataka H gh Court
inthe case of HMI Ltd. (188 ITR 457) has rather taken a
narrow view of the provision of Sections 80-0. Applyingthe
principles of lawas laid dowmm by Court in Continenta

Construction Ltd. case and the term "technical services"
whi ch included "professional services" and the nature of
services agreed to be rendered by the respondent to the
foreign enterprise we are of the viewthat CBDT was not
right in not granting approval of the agreenment to the
respondent under Sections 80-0 of the Act. W have al so seen
the scope of circulars issued by the CBDT and had these are
to be acted upon in various decisions of this Court. In the
matter of the nature as in the present case and the
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legislative intention to give relief we have to draw
interpretation to the term "technical services" which
i ncludes "professional services" as well. basic purpose of
Sections 80-0 is the spread by an Indian assessee of any
patent, invention, nodel, design, secret fornula or process,

or simlar property right, or information concer ni ng
i ndustrial, commercial or scientific know edge, experience
or skill of the assessee for use outside India and it that

process to receive incone to augnent the foreign exchange
resources of the country. The assessee can also nmade
available to foreign enterprise technical and professiona
services expertise of which it possesses for earning foreign
exchange for the country.

When exercising power of judicial review, courts have
to see that the authority acts within the scope of its
powers and, if discretionis conferred on the authority, it
exerci ses the sane in reasonable manner keeping in viewthe
obj ect which the statute seeks to achieve. W have no doubt
that the 'decision of CBDT in not granting approval to the
agreenment. was in-good faith and it is the |atest devel opnent
of law —both on the scope of ~ judicial review and
interpretation of Sections 80-0 that the decision has to be
reversed. As |aw stands today with reference to Section 80-
0, it can be said that CBDT took .into account the
consi derations which were not relevant or germane to the
real issue. In this viewof the matter there is no ground
for interference in the inmpugned judgnent of the High Court.
It was subnmitted by M. Shukla that in view of the decision
in Godrej and Boyce Mg. Co. Ltd. (supra) of the Bombay Hi gh
Court, this Court, if it decides to hold that the decision
of the CBDT was not correct, the matter  should be again
remanded back to CBDT to grant approval or otherwi se of the
agreenment keeping in view the |atest developrment in |aw and
the paraneters laid down by us in this case. Normally, we
woul d have adopted this very course,” but in the present
case, the matter relates to the year 1970 we do not find it
will be proper for us to interfere in the inmpugned judgnment
of the H gh Court and sent the natter back to the CBDT for
fresh apprai sal

Accordingly, the appeal is disnmssed and the judgnent
of the Del hi H gh Court is affirmed.




