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ACT:

Payment of Bonus ~“Act 1965, Second Schedule Item 6(Q)
-Al'l owabl e deductions under-Subsi dy’ nmeani ng of - Cash
paynent s by way /of assistance are subsi dy- I ndi r ect
assistance like Custons Drawback and relate on Railway

Freight is not 'Subsidy’-Subsidy to be allowable under Item
6(g) nust be by Govt. body or Body Corporate established by
any law for the time being in force-Di stinction between Body
Cor porate established by’ |aw and ’under’ under | aw Paynent
received for earlier year nust be deened to be incone of
year of receipt especially where accounts nai ntai ned on cash

basi s.

HEADNOTE:

There was a dispute between the appellant nills and  their
workmen as to the bonus payable for the year 1967. The

di spute was referred to the Industrial Court, CGujarat under
s. 73-A of the Bonbay industrial Relations Act. 1946. The
worknmen clainmed inter alia that bonus should be paid at the
rate of 6.59% of the annual earnings. The MIls on the
other had contended that bonus was payable only at the
mnimmrate of 4% The MIls in calculating the available
surplus claimed deductions of certain items falling under
item 6(g) of the Second Schedul e of the Paynment of Bonus Act
1965, as subsidies. The dispute centred round the neaning
of the word 'subsidy’ initem6(g) of the Second Schedule to
the Paynent of Bonus Act. Another incidental question was
whether the Joint Plant Cormittee or the, Indian Cotton
MIlls Federation was a 'Body Corporate established by any
law for the time being in force’

HELD : (i) The Industrial Court was right in holding (a)
that the word Subsidy’ cannot be confined only to those

cases where cash paynent is nade by Governnent in order that
an industry nmay survive, (b) that even if assistance is
given by way of an incentive it would not cease to be a
subsidy provided it is a cash payment given by way of
assi stance and (c) that certain types of assi stance
particularly those Wich are only indirect like rebates etc.
shoul d be excl uded. [127D]

Whet her the grant is nade to a single establishnent or it

is
granted on certain ternms which nake it available to al
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persons and establishnents carrying on the sane industry
does not nmake any difference in,; principle. The subsidy is
received by the concern or establishment carrying on that
i ndustry or activity. [129E-F]

In view of the clear provision initem 6(g) for subsidy
being deducted it was not open to the Court to consider
whether it was proper to deduct the subsidy from the
al | ocabl e surplus. But the word ’'Subsidy’ should be
restricted to the narrowest possible linits and should take
in, only, direct cash subsidies as contenplated under item
6(Qg). It cannot cover indirect assistance like Custons
Drawback or rebate on railway freights. [130A-C

The nere fact that the full excise duty and railway freight

is paid in the first instance and part of it is later
refunded shoul d not nake

123
124
any difference to the ultimate fact that what is paid by the
managenent i's A ,only concessional excise duty and

concessional freight. [130F]

Sona Valley Portland Cenent Co. v.. The W rkmen, [1972]
L.L.J., 642 and Bengal Textiles Association v. |I.T. Commr.
1960 A. 1. R 1320, referred to.

Accordingly, while item| clained by the appellant MIlls
i.e. the subsidy paid by the Government should be deened to
be a perm ssible deduction, itens 3 & 4 were not pernissible
deducti ons.

(ii) (a) The Joint Plant Commttee is certainly not a
CGovernment Body. It seens to be nore or |ess functioning on
an informal basis. |t does not seemto have any statutory
powers. The decision of the Industrial Court that the cash
paid by the Body is a deductible itemcould not be ' upheld.
I[tem 2 clainmed by the appellant MIls was therefore not a
per m ssi bl e deduction. [133C D

(b)lItem5 claimed by the Company was al so not an all owabl e

, deducti on because the Indian Cotton MIIs Federation which
nmade the ,cash paynent in this case was not a Body Corporate
established by any law for the tine being in force. The
contention that the words 'body corporate established by any
law should be deened to include even a body corporate
establ i shed under any law i.e. even a conpany, could , not be
accepted. [133G

Maj oar Sahkari Bank Ltd. v. M N Jujundar & Anr. 1955 2
L.L.J. 755 applied.

(iii)The anount of Rs. 6873 due for the year 1966 but
received (under item 1) in 1967 should al so be deenmed to be
i ncome for the year 1967.

Consol idated Coffee Estate Ltd. v. Wrknmen, 1970 2 L.L.J.
576 relied on.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 2083 and
2084 of 1969.

Appeal s by special |eave fromthe Award Part-1 dated August
13, 1969 of the Industrial Court, Gujarat in Ref. (1C No.
110 ., of 1968.

Cvil Appeal Nos. 1259 and 1260 of 1970.

Appeal s by special |eave fromthe Award Part 11 dated August
28, 30, 1969 of the Industrial Court Gujarat Ahmedabad in
Ref. (1C No. 110 of 1968.

S.-V. Cupte, Bhuoanesh Kumari, O C. Mathur-, J. B. Dada-
chanii and Ravinder Narain for the appellant. (in C As. Nos.
2083 & 2084/69) & for respondent (in C. As. Nos. 1259 & 1260 of 70
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).

V.M Tarkunde, K. L. Hathi and P. C. Kapur for the
respondent (in C As. Nos. 2083 & 2084/69) & for the
appellant (in C As. Nos. 1269 & 1260/70).

The Judgrment of the Court was delivered by

ALAG RISWAM, J. CGivil appeals Nos. 2083 and 2084 of 1969
are by the Managenent, Shri Ambica MIls Ltd No. 1, against
the Award Part | dated 13th August, 1969 and Part ||l dated
28th August, 1969, respectively of the Industrial Court,
Qujarat in Reference IC No. 110 of 1968. Civil appeals Nos.
125

1259 and 1260 of 1970 are by the Textile Labour
Associ ati on, . Ahrmedabad, representing the worknen against
the same award

Shri  Anbica MIls Ltd., Ahnedabad, is a public linmted
conpany owning three textile units, viz., Shri Anbica MIlls
Ltd. No. 1 and No. 2 at Ahnedabad, Shri Ambica MIIls Ltd.
No. 3 at Baroda and two engi neering units, viz., Shri Ambica
Tubes ' at 'Vata, and Shri Anbi ca Machi nery Manufacturers in
the premi'ses of Shri Anmbica MIls Ltd. No. 1 at Ahnedabad.
The last - unit, i.e., Anbica Machinery Manufacturers cane
into existence in the beginning of the year 1967. Shri
Anmbica MIls Ltd. 2 and 3 have entered into an agreenent to
pay bonus on the lines of Shri Ambica MIIls Ltd. No. 1,
Ahrmedabad. All the aforesaid undertaki ngs have been treated
as parts of the sane establishment, nanely, Shri Anbica
MIlls Ltd., for the purpose of conputation of bonus.

The dispute relates to the paynent of bonus for the vyear
1967. The demand for the payment of bonus for the year 1967
was raised as a result of notice of change given by the
Textile Labour Association (hereinafter referred to as the
Association) on 15-7-1968. The appellant mlls did not
agree to the paynent of bonus as demanded and conciliation
proceedi ngs having failed, the dispute was referred ' under
Section 73-A of the Bombay Industrial Relations Act, 1946.
The Association requested the MIIls Conmpany to furnish the
information regarding the conputation of gross profits as
well as allocable surplus to enable the Association to
cal culate the bonus for the year 1967. The MI1ls Conpany
supplied the said information, but it -also clained certain
deductions from the gross profit for calculating the
al I ocabl e surpl us.

In the statenent of claimfiled by the Association it was
subm tted that-

(a) The MIls Conmpany should be directed to pay bonus at
the rate of 6.59% of the annual earnings.

(b) The said anpunt should be directed to be paid wth
interest at the prevailing rate.

(c) The Honble Court may be pleased to grant any other
further relief as it may deemfit.

The deductions clainmed by the in calculating the “avail able
surplus were of certain itens falling under item 6(g) of
the Second Schedul e of the payment of Bonus Act, 1965, as

subsidies. it was contended that only 4% bonus i.e., the
m ni mum bonus was payabl e.
126

The Associ ation accepted the facts and figures furnished by
the MI1ls Conpany and the dispute only related to the matter
of deduction in respect of an amount of Rs. 32,42,945/- and
whet her the whole or any part thereof was subsidy or not.
The anmount s claimed as subsidies consisted of t he
following .Eve different itens :--

(1) Rs. 8,63,194/-

Cash subsidy on export of steel pipes and tubes received
fromJoint Chief Controller of Inports and Exports, Bomnbay.
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(2) Rs. 4,25,233/-

Cash by way of steel entitlenent received from the Joint
Pl ant Conmittee, Calcutta.

(3) Rs. 9,33,213/-

Cash by way of Custons Drawback realisation on certain types
of pipes received fromthe Collector of Custons, Bonbay.

(4) Rs. 71,754/-

Cash by way of Railway Freight Rebate paid by the Chief
Commer ci al Superintendent, Western Railway, Bonbay.

(5) Rs. 9,49,551/-

Export incentive on the cotton textile goods exported
received fromthe Indian cotton MIIls Federation, Bonbay.

Qut of this total amount, an anobunt of Irs. 9,72,986/- re-
lates to past vyears i.e.; the year 1965 and 1966, and,
according to the MIls Conpany that cannot, in any event, be
treated as inconme for the accounting year 1967 to which the
di spute rel ates.

The Industrial ~Court held that the MIls Conpany was en-
titled to deduct the first two'itens i.e., cash assistance
from Jt. Chi ef Controller of Inports & Exports, Bonbay,
being Rs.  8,63.194 and cash paynent by way of stee
entitlenent being Rs. 4,25,233 but not itens Nos. 3, 4 and
5. It further directed the parties to file fresh
calcul ation on the basis of its directions in Award Part 1.
On the basis of the above directions the Association filed
the ,calculations reserving its right to appeal. The MIlls
Conpany also submitted fresh cal cul ati ons. Based on these
cal culations the Industrial Court nade an award directing
the MI1ls Conpany

127

to pay 4.53% of wages as bonus to all its enployees in the 3
textile units and 2 engi neering units.

The dispute ’'thus centres round the neaning of the word
"Subsidy’ found in item6(g) of the Second Schedule to the
Payment of Bonus Act. Anot her incidental question is
whet her the Joint Plant Committee or the Indian Cotton MIls
Federation is a "Body Corporate established by any law for
the time being in force".

The word ’'Subsidy’ is not defined in the -Act. The
I ndustrial Court took into consideration the neanings of the
word ' Subsidy’ given in the (i) Wbster’s New Wirld
Dictionary, 1962, (ii) Shorter Oxford English Dictionary,
Vol . 11, Third Edition, (iii) Chanmbers Twentieth Century
Dictionary, Revised Edition, and (iv) The Reader’s Digest
Great Encycl opaedia Dictionary, Vol. 11 (MZ), and cane to
the conclusion that the word 'subsidy’ cannot  be confined
only to those cases where cash paynment is made by CGover nnent
in order that an industry may survive, that even if
assistance is given by way of an incentive it . would not
cease to be a subsidy provided it is a cash paynent given by
way of assistance and that certain types of assistance
particularly those which are only indirect like rebates etc.
shoul d be excl uded.

We find ourselves in agreenent with this view The various
definitions given in the dictionaries in so far as they -are
rel evant, are as follows :

Webster’s New World Dictionary, 1962

Y a grant of noney, specifically (a) ... (b) a:
government grant to a private enterprise considered of
benefit to the public."”

Shorter Oxford English Dictionary

"Hel p, aid, assistance N. Financial aid furnished by a state
or a public corporation in furthering of an undertaking or
the upkeep of a thing. . . . "

Chanmbers Twentieth Century Dictionary, Revised Edn
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"Assistance and in noney ... a | grant of public npbney in
aid of sonme enterprise, industry etc., or to keep down the
price of a conmodity. .
The Reader’s Digest Great Encycl opaedic Dictionary, Vol. |1
(M2)
"2. Financial aid given by governnent towards expenses of an
undertaking or institution held to
128
be of public utility; noney paid by governnent to producers
of a conmmpdity so that it can be sold to consuners at a |ow
price "
In addition our attention has been drawn to the definition
given in ’'Wrds and Phrases, Permanent Edition, Col. 40"
where subsidy is described as follows :
"A subsidy is a grant of funds or property froma governnent
as of the state or nunicipal corporation to a private person
or conpany to assist to the establishnent or support of an
enter pri se deened advant ageous to the public; a subvention."
Ref erence is nade to 60 Corpus Juris.
Cor pus Juris Secundum Vol. 83, page 760 gives the follow ng
under the heading of Subsidy :
"Somet hi ng, usually noney, donated or given or appropriated
by the government through its proper agencies; a grant of
funds or property froma governnment, as of the state or, a
nmuni ci pal corporation, to a private person or conpany to
assist in the establishnent or support of an enterprise
deened advant ageous to the public; a subvention
Pecuniary premunms offered by the government to persons
enlisting in the public service, or engaging in_particular
i ndustries, or performng specified services for the public
benefit are treated in Bounties."
The enphasis in every one of these definitions is on
sonmething given or donated; indirect assistance is not
nment i oned.
Before we proceed further, it nay be necessary to refer to
the history regarding the place of "subsidy" in the  paynent
of bonus. Under what is known as the "Full Bench" /fornula,

subsidy wll not be a proper deduction in calculating the
surplus avail abl e for paynent of bonus. 'Mere is no ‘reason
on principle why subsidies should be kept out of account in
calculating the available sumfor payment of bonus. The

Bonus Conmission in its report did not recommend subsidy as
a deductible item Schedule 2 to the Bonus Act is really a
copy of the schedul e found at page 30-40 of the Comm ssion's
report, with the single addition of item (g) after item 6(f)
found in the Commission' s report. Even the dissenting
mnute to that report did not reconmend that subsidy should
be a deductible item but then the dissenting mnute was on
a conpletely different basis fromthat of the main report.
129

After the report of the Conmission, the | egi sl ation
regardi ng bonus took the form of a Bonus Ordi nance where for
the first tine we cone across item6(g) in Schedule 2. The
Resol ution of the Government of India which considered the
recomendati ons of the Conmission's report and accepted it
subject to certain nodifications, for the first tinme

referred to subsidies. The particular sentence is as
fol | ows:
S (T T T Further, subsidies

paid by Government to certain concern |ike the Hindustan
Shi pyard should not be taken into account in
wor ki ng out the gross profits for the purpose
of paynment of bonus."

The Press Note issued by the Governnent regarding the Odi-

nance al so contained 'a simlar statement. On the basis of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

these two statenents and on the basis of an extract from
Kothari’s "Econom c Guide and | nvestore Handbook of |India’
where this subsidy to the Hi ndustan Ship Yard, which was
originally called the Scindia Steam Navigati on Co has been
described, it had been argued before the Industrial Court,
and the sanme argument was repeated before this Court, that
the subsidy contenplated under item6(g) can only be a

subsidy to a particular concern or establishnent. We
consi der this argunent as fallacious. The reference to the
H ndustan Shipyard is nerely illustrative. The argunent

based on this that only grants to particular establishnents
as such and not grants to any activity which any establish-
nment can carry on should be called a subsidy, is a far-
fetched one. Whether the grant is nmade to a single
establishnent or it is granted on certain terns which make
it available to all persons or establishments carrying on
the sane industry does not make any difference in principle.
The subsidy is received by the concern or establishnment
carrying on that industry or activity.

On the ‘other hand we realize the force of the argunent
advanced -on behalf of Labour that a grant, even a cash
subsi dy, nade in respect of the export of some commodity or
other, as in the present case, is related to the comodity
itself, towards the production of which both |abour and
capital have contributed and, therefore, any part of the
income received in respect of that activity should not be
deducted in calculating the available surplus, and that it
would be wunfair ‘to |abour to do so. The force of this
argunent was appreci ated and acceded to even by Shri CGupta
appearing on behalf of the Management. Hi s sole point was
that but for the introduction of item®6(g) in the Second
Schedule to the Bonus Act it would not be open to him to
contend that subsidy should be deducted fromthe allocable
surplus for the purpose of payment _of bonus. But he
contended, the Act itself having made the provision for
subsi dy bei ng deducted 10- 631 SuPCl /73

130

it is not open to this Court to consider whether it was
proper to deduct the subsidy fromthe allocable surplus. He
argued that if subsidy should not be so deductible the
remedy lay elsewhere and that it was with the Legislature
and while it would be perfectly legitimte for this Court to
recoomend that the deduction of subsidy should not be
permtted, the subsidy nust be deducted as Ilong as the
statute stands as it is. W appreciate the reasonableness

of the stand. But we consider that the word ’'subsidy’
should be restricted to the narrowest possible limts and
should take in only direct cash subsidies as  contenplated
under item6(g). It cannot cover indirect assistance /like

Custons Drawback or rebate on railway freight.

It was contended that an assistance is an assistance whet her
it is direct or indirect and the drawback of Central | Excise
and the rebate on railway freight are indirect assistance,
towards export, and they should also be deenmed to be
subsi dy. As pointed out earlier the overwhel mng view of
the neaning of the term’, subsidy"” is direct paynent and not
i ndirect assistance. Furthernore, if instead of 'allowi ng a
drawback in Central Excise and a rebate on railway freight
the scheme of assistance had been on the basis that goods
exported will pay only half the Central Excise Duty and hal f
the wusual railway freight, this argument wll not be
avai |l abl e to the Managenent. |In that case there would have

been no repaynent to the Managenment of part of the Centra

Excise Duty and part of the railway freight paid by it and
it could not have been claimed as a cash receipt. The,
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whol e of the Excise Duty and the railway freight originally
pai d has been included as an item of expense, thus reducing
the surplus and when part of it is received back it does not
stand to reason that it should not go towards reduction of
the expenses and consequently increasing the surplus. The
mere fact that the full excise duty and railway freight is
paid in the first instance ;and part of it is later refunded
should not nmake any difference to the ultimte fact that
what is paid by the nanagenent is only concessional excise
duty and concessional railway freight and but for the node
adopted of collecting the full excise duty and full railway
freight in the first instance and refunding part of it
| ater, neither the suns nor the argunent would be avail able
to the nmanagenment. W are, therefore, quite clear in our
mnd that the drawback of Central Excise and rebate on
Rai | way freight should not be deemed to be a subsidy for the
purposes of this Act. The ~term subsidy cannot cover
concessi onal rates of excise duty and freight but only cash
paynent s.

W nmay, perhaps refer in-this connection to certain

decisions  relied on by the both sides. In Sone Valley
Portl and Cerment Co.

131

v The Workmen(1l) thi's Court held that apart from|legislation
an incentive bonus /for increase of production, irrespective

of the question as to whether the industry was nmaking profit
or not is one that must be introduced by the particular unit
of industry, and it would be for the managenent to fix what
i ncentives should be given to different departnents to step
up producti on. It was further held that - an Industria
Tribunal would not be justified in holding that nerely
because there has been augnentation in the production | abour
would be entitled to make a clai mto bonus because of such
i ncrease, and that |abour woul d undoubtedly be entitled to
revi sion of wage scal es, dearness all owance and other terns
and conditions of service as also profit bonus. This deci-
sion is not, therefore. an authority for the proposition
that a subsidy intended to encourage export could not be
taken into account for the purpose of calculating the
al l ocabl e surplus. This decision itself proceeds on the
basis that in calculating the profit- bonus such anmounts
woul d have to be taken into account. All that was held  was
that the anount paid as subsidy by itself could not be
considered to be one in which I abour would be entitled to
share.

The decision of this Court in Bengal Textiles Association v.
. T. Commr. 2 ) though it had to consider the _meaning of
the word ’subsidy’ occurring in the Business Profits Tax Act
1947. would not be relevant for deciding the question at
i ssue. In that case it was held that the use of the word
"bonus’ or 'subsidy’ connotes that the paynent is- in the
nature of a gift, and as the paynments in that case were made
by the Governnent to an association to assist it in carrying
on its business and for the services it was rendering to
Government, the paynents were not in the nature of a gift.
This decision was relied on by M. Tarkunde as supporting
his argunment that a paynment made for a service rendered
cannot be deemed to be a subsidy. That is no doubt so, but
in the present case there is no question of any service ren-
dered by the managenent to :the Government. The nere fact
that the Governnment is interested in encouraging exports
and, therefore. offers many incentives for export, of which
any manufacturer could take advantage, does not nean that
any such manufacturer is rendering any service to
CGover nrrent . These are schenes intended by the Government
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for the benefit of the country and. therefore. any person
would be entitled to take advantage of that scheme and be
entitled to subside or assistance prom sed by t he
CGovernment. Such payments do not becone either paynents for
service rendered or cease to be subsidy nerely on the ground
that any nunber of persons com ng under that category, would
be entitled to that benefit or paynent.

(1) [1972] L.L.J. 612

(2) AT.R 1960 S.C. 1320.

132

It was argued by M. Tarkunde that if a manufacturer takes
it into his head to export all the products that he had
manufactured it would nmean that all his receipts would be in
the formof subsidy, drawback on Central Excise and. rebate
on railway freight, and if all these items are to be
deducted fromthe profits-there will be nothing available
for distribution -as bonus and that it will be wunfair to
| abour ~to deprive it of its share of the incone from
products towards the production of which it has nade its own
contri bution. Nationally that is possible but in actua
practice thatis hardly likely.” But it does not, however,
take away the force of the argunent that the deduction of
subsidies fromthe total income would be unfair to | abour in
the matter of payment of bonus. As we have already pointed
out the renmedy lies with the Legislature. What pronpted the
CGovernment to include item®6(g) in the Second Schedule to
the Bonus Act we have no way of know ng.

We thus cone to the conclusion that only direct cash pay-
ments should be deened to be subsidies and not indirect
receipts in the formof drawn up of part of the Excise Duty
and rebate on railway freight, which are in reality not
subsi di es but concessional rate of Excise Duty and ' rail way
freight. This neans that iteml1, i.e., the subsidy paid
decree by the Governnent should be  deened to be a
perm ssi bl e deduction but not items 3 and 4.

This |eaves the question regarding items 2 and 5 for
consi derati on. Both these itens are, of course, cases of
cash paynent, but only if they are paynments by the
Covernment or a Body Corporate established by any law for
t he time being in force they would be perm ssi bl e
deducti ons.

As regards the Joint Plant Comrmittee the Industrial Court
nerely said that it appears to be a Governnent Body, and at
another place that it appears to be a Body constituted by
the CGovernment. A body constituted by the Governnent .i's not
necessarily a Covernment body. We find from the brochure
issued by the Joint Plant Conmittee regarding |ndenting
Procedure and CGeneral Conditions of Sale for Iron and Steel
that it was constituted by the Central Governnment in
exercise of the powers conferred by C ause 17 of the Iron
and Steel (Control) Oder 1956 to take over the “functions
previously perforned by the Iron and Steel Controller in
regard to planning and distribution of indents and rolling
pr ogr amres. It consisted of Iron and Steel Controller _as
Chairman and one representative of each of the nain stee
plants, the Tata Iron & Steel Co. Ltd., the Indian Iron &
Steel Co. Ltd., Hi ndustan Steel Ltd., Rourkela, Hi ndustan
Steel Limted. Bhilai, H ndustan Steel Ltd., Durgapur, and
a representative of the Railway Mnistry. This was the
result of the

133

decision to abolish over-all statutory control over the
prices of the bulk of steel production and the decision to
entrust freight equalisation to the Joint Plant Committee.
Clause 17 of the Iron and Steel (Control) Order 1956 is as
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foll ows :

"17. Pawer of Central Governnent to give directions. The
Central Governnent nay give directions as to the procedure
to be fol | owed by the authorities i ssui ng quot a

certificates, permts or witten orders, referred to in
Clause 4 and 5. as to the maintenance by the Controller of
records in connection with the distribution of iron or stee

and generally for the purpose of giving effect to the
provi sions of this part."

From these provisions it does not appear how exactly the
funds of the Joint Plant Committee are obtained and why or
how the Joint Plant Comm ttee makes the paynents of the kind
in question. This is certainly not a Governnment Body. It
seens to be nore or less functioning on an informal basis.
It does not seemto have any statutory powers. The decision
of the Industrial Court that the cash paid by this Body is a
deducti bl e items cannot, therefore, be upheld.

As regards the paynent made by the Indian Cotton MIlls

Federation, it appears that the paynment is made out of a
fund collected by it at the rate of Rs. 200/- per bale of
i nported —cotton. It neans, therefore, that when paynents

are made out of this fund the mll receiving that paynment is
in fact getting back either the whole or a substantial part
of what it has already paid, when it " purchased inported
cotton. That apart, this Federation cannot be said to be a
Body Corporate established by any law for the tinme being in

force. It may be a Body Corporate established under the
Conpani es Act because it is registered under the Conpanies
Act . The Payment - of Bonus Act, Section 2(9) defines a

conpany as follows :

"(9) 'conpany’ neans any conpany as defined in section 3 of
the Conpanies Act, 1956, and includes a foreign conpany
within the nmeaning of sec. 591 of that Act;"

A corporation is defined in section 2 (11 ) as "any body

corporate established by or under any Central, Provisiona
or State Act but does not include a conpany or a co-
operative society". Now it will be noticed that the

definition of the term ’'corporation’ takes in bodi es
corporate established by law as well as bodies corporate
established wunder any law. It cannot, therefore, be said
that ’'when item6(g) in the Second Schedul e uses the words
"body corporate established by any law it was not conscious
of the distinction between a body corporate established by
law and a body corporate established under any | aw. Thi s
di stinction has al so been
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noticed in the decision of the High Court of ~Bonbay in
Maj oor Sahkari Bank Ltd. v. M N Mjundar & Anr.(1) tn.
di scussing this question the | earned Judes said

"But what, in our opinion , the notification contenplates is
not incorporation wunder any |law but by, an, Indian |aw,
which nmeans that A special law should incorporate the
particul ar company or association. For instance we have a
Reserve Bank of India; we had an Inperial Bank of India; we
have now State Banks. The Act itself incorporates the bank,

associ ation or society. And the |anguage used is clear. It
is not "incorporated under an Indian |aw'; it is
"incorporated by an Indian law'. But what appears to us to

be fairly clear in the first part of the notification and
when we |ook at that it applies to the business of banking
conpani es regi stered under any of the enactnents relating to
conpanies for the time being in force. Now the object
obviously was to apply this notification not to associations
of less *than 10 persons who were doi ng business of banking
and who could not be incorporated but to confine the
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operation of this notification to ten persons or nore who
could be, and would have to be registered, either under the
I ndian Conpani es Act or some other Act relating to
conpani es. "
It was argued by M. CGupte that under the Act bonus is
payable by a "corporation"” as well as a "conpany" and,
therefore, the words 'body corporate established by any | aw
shoul d be deened to include even a body corporate

established under any lawi.e., even a conpany. But it
appears to us that the words ’'body corporate established by
any |law have been deliberately used. While all comnpanies

and corporations, as defined in the Act are liable to pay
bonus. the intention seens to be that only subsidies paid by
body corporate established by any | aw, should, be deductible
items and not subsidi es paid by bodies corporate established
under any |aw. The above decision of the Bonbay H gh Court
referred to the Reserve Bank of India, Inperial Bank of
I ndi a and State Banks. There are bodi es corporate
establ ished by | aw I'i ke the Rubber Board, Coffee Board etc.
whi ch grant subsidies for replantation, rehabilitation etc.
The idea apparently in referring  to a body corporate
established by any |awwas that when bodies corporate are
established by any law for the,, specific purpose of
encouraging any industry and they grant subsidies, such
subsi di es al one shoul d be taken into account. W are of the
opinion. therefore. 'that item5 also is not a deductible
item

(1) [1955] 2 L.L.J. 755.

135

This | eaves for decision the question whether the sum of
Rs. 9,72,986 which relates to anounts receivedin the vyear
1967 but relate to earlier years, can also be deducted or
not . In the view that we have taken'that only item1l is a
deductible item the anpbunt involved isa small one of Rs.
6,873 due for the year 1966 but received in the year 1967.
W are not able to agree with the contention on behalf of
| abour that as the whole of the sumof Rs. 32.43 lacs has
been shown as itemof incone in the profit and | oss account
of the nmlls the nanagenent cannot now contend that any part
of it cannot be deducted and that the whole of the anount
should be held to be profit available for calculating the
bonus. All that section 23 of the Act Provides is for pre-
sunption of the accuracies of the balance sheet and profits
and |loss account of corporations and CQOrpanies. The
correctness has been accepted by both the parties. But
whet her any part of that amount should be held to fall under
item 6 (g) of the Second Schedule to the Act ~cannot be
decided on the basis that it is shown as an incone in_the
profit and | oss account or the bal ance sheet. Thereis no
guestion of estoppel here. Al the same we have no / doubt
that anmounts due for earlier years received in 1967 should
al so be deenmed to be incone for the year 1967. O herwise it
means that such suns woul d not have been taken into account
in the years for which they were due as also in the years
when they were received. Moreover. the accounts in this
case have been maintained on a cash basis and, therefore,
the anmobunts received in the year 1967 shoul d be deened to be
the incone of that year though due in respect of an earlier
year. W may also refer to the decision in Consolidated
Coffee Estate Ltd. v. Wirkmen(1l) where it was held that even
though the conmpany had been paving bonus in the past by
negotiating with its enployees, if it insisted that for the
year in question it would pay in accordance wth the
relevant law it could not be prevented from having its
liability for bonus determ ned accordingly.
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In the result the appeals of the MIIls Conpany are
di smi ssed. The appeal s of the Association are allowed in
part holding that item2, i.e., the suns received from the
Joint Plant Committee is not a deductible itemand item |
alone wll be a deductible itemunder item 6(g) of the
Second Schedule. As the Association has succeeded in five
out of six questions that had to be decided they wll get

their costs fromthe nanagenent. The Industrial Court wll
have to re-calculate the bonus on this basis. One hearing
f ee.

G C

(1) [1970] 2 L.L.J. 576.
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