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ACT:

Sal es Tax-Supply nmade to purchasers within the State from
factories outside the State-If inter-State sale-Centra

Sal es Tax Act, 1956(74 of 1956), s.3-Constitution of India,
as anmended by the Constitution (Sixth Arendnent) Act, 1956
Arts . 286(2), 269(1)(g), Entry 92A of List I, 19(1)(f) 31.

HEADNOTE:

Clause (1) of Art. 269 of the Constitution as amended by the
Constitution (Sixth Amendnment) Act, 1956, which cane into
force on Sept enber 11, 1956, provi ded t hat "The

following... ..taxes shall be levied and collected by the
CGovernment of India (g) taxes on the sale of goods other
than newspapers, where such sale . ..takes place in the
course of Inter-State trade. . . . . " Cause (3) of that

article provided that "Parlianment may by law fornulate
principles for determ ning when a sale takes place in the
course of inter-State trade.. .." By s. 3 of the Centra
Sal es Tax Act, passed by Parliament on Decenber 21, 1956, it
was provided that "A sale shall be deenmed to take place in
the course of inter-State trade if the sale (a) occasions
the novenent of goods fromone State to another. "

In 1957-58 the C. Conpany made various sal es of cenent which
were supplied fromfactories outside the State of Mysore to
purchasers within that State The State of Mysore levied tax
on these sales under two Sal es Tax Acts passed by the Mysore
| egi sl ature. The C. Conpany applied under Art.32 of the
Constitution to quash the assessnent orders on the ground
that Mysore State had no power to tax the sales as they had
taken place in the course of inter-State trade.

Hel d, that a sal e occasions the novement of goods from one
State to another within s.3(a) of the Central Sales Tax Act
when the novenent is the result of a covenant or incident of
the contract of sale.

Tata Iron and Steel Co. Ltd. v. S. R Sarkar, [1961], 1
S.C.R 379, followed.
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As the sales were mmde under permts issued by the
Governnment and on the terns contained in them and as the
permts provided that the supply had to be mnade from
factories outside State of Mysore the contracts of sale nust
be deemed to have contained a covenant that the goods would
be supplied in Msore froma place situate outside its
bor ders. The Sales were, therefore, inter-State sales
within s.3(a) of the Central Sales Tax Act which a State
could not tax in view of Art. 269 of the Constitution

The taxing officer had no jurisdiction to tax inter-State
sales in view of the Constitutional Prohibition and he could
not give hinself jurisdiction to do so by deciding a
collateral fact wongly. 'the petitions are, therefore, not
i ncompetent under the principle laid dowmm In Ujain Bai’'s
case.

Ujam Bai v. The State of Uttar Pradesh [1963] | S.C. R 778
hel d i nappli cabl e.

JUDGVENT:

ORI G NAL JURI SDI CTION : Petitions Nos. 65 and 66 of 1960.
(Under Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.)

R J. Kolah, J. B. Dadachanji, O C WMathur and Ravi nder
Narain for the Petitioners.

C K. Daphtary, Solicitor Ceneral of India,

R. Gopal akri shnan and P. D. Menon for the respondents.
1962. August 28. The Judgenent of the court was delivered
by

SARKAR, J.-These are two Petitions under Art. 32 of the
Constitution asking for wits to quash certain assessnent
orders inpossing sales tax and for ~consequential \ reliefs
preventing the levy and collection of that tax. The
petitioners allege that the assessnent orders are wholly
void and therefore affect their fundanental rights under
Art. 19 (1) (f) and Art. 31
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There are two petitioners in each case, the first being the
State Tradi ng Corporation of India Ltd. and the second, the
Cenent Marketing Conpany of India Ltd. There are also two
respondents in each petition, the first of whomis the State
of Msore which through one of its officers, the ~second
respondent, passed the assessnent orders inposing the tax.
The inpugned assessnment orders were made on the Marketing
Conpany in respect of certain sales of cenent nade by it in
the year 1957,58. The petitioners say that the  Marketing
Conpany made those sales as agent of t he Tr adi ng
Corporation. \Whether this is correct or not is not strictly
relevant in this case for the Marketing Conpany does not
deny its liability to be taxed as the agent-  of the
Corporation. The only dispute is whether the sales in which
the goods were noved fromoutside the State of Mysore into
it were liable to be taxed. The petitioners contend that
they were not so liable as they were sales nmade in the
course of inter-State trade, which no law of a State
| egi sl ature could tax.

Though the assessnment year was one, nanely, 1957-58, there
were two assessnent orders. That was because in that year
there were in force in Mysore two Sal es Tax Acts, nanely,
the Msore Sales Tax Act, 1948, and the Mysore Sales Tax
Act, 1957, the latter of which repealed the wearlier wth
effect from Cctober 1, 1957. The disputed sal es which took
pl ace between April 1, 1957, and Septenber 30, 1957, were
taxed under the 1948 Act and those that took place between
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October 1, 1957, and March 31, 1958, under the 1957 Act.
Bot h t he assessment orders are chal | enged by t he
petitioners.
The tax was | evied under State laws. Now Art. 286(2) of the
Constitution as originally framed |laid down that except in
so far as Parlianment by |aw
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otherwi se provided, a State could not pass a |law taxing an
inter-State sale or purchase. This provision was del eted by
the Constitution (Sixth Arendnent) Act, 1956, which cane
into force on Septenber 11, 1956. The Constitution (Sixth
Amendmant) Act al so amended Art. 269, the relevant portion
of which after such amendnent reads as follows :
Art. 269 (1) "The following duties and
taxes shall be levied and collected by the
Government of India...............
(2) taxes on the sale or purchase of goods
other than Newspapers, where such sale or
purchase takes place in the course of inter-
State trade or comerce.........
(3) Parliament may by law fornmulate princi-
ples for determ ning when a sale or purchase
of goods takes place in the course of inter-
State trade or comerce
The Constitution Anendnent Act had al so anended the Seventh
Schedul e by adding item 92A to List | and thereby giving the
Union the power to tax sales or purchases of goods other
than newspapers made in the course of inter-State trade or

conmerce and by substituting for old item54 in List Il anew
item which gave the State the power to tax all  sales or
purchases of goods ot her than newspapers subject to entry
92A of List I. Since this amendnment of the Constitution
therefore the States can not tax an inter-State 'sale or
pur chase.

On Decenber 21, 1962. Parlianent passed the Central Sales
Tax Act, s.3 of which defined an inter-State sale. Thi s
section cane into force on January 5, 1957. The taxing
provisions of this Act however canme into force nuch /|later
but with themwe are not concerned in these , oases.
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The whole of the assessnent year 1957-58 was after a. 3  of
the Central Sales Tax Act, 1956 had come into force. During
that year, therefore, the State could not tax a sal e which
was an interState sale as defined ins. 3 of the Centra

Sal es Tax Act. That section defined an inter-State sale in
two ways one of whichis in these terms: " A sale or
purchase of goods shall be deened to take place in the
course of inter State trade or commerce if ‘the sale or
purchase-(a) occasions the novenent of goods fromone state
to another." The petitioners contend that the disputed sales
were of this variety and the respondent, therefore, could
not tax them

The question then is, did the sal es occasion the nmovenent of
cenent from another State into Mysore wi thin the nmeani ng  of
the definition ? |In Tata Iron & Steel Co. Ltd. v. SR

Sarkar(1l) it was held that a sal e occasions the novenent of
goods from one State to another withins. 3 (a) of the
Central Sales Tax Act, when the novenent is the result of a

covenant or incident of the contract of sale". That the
cenment concerned in the disputed sales was actually noved
from another State into Msore in not denied. The

respondents only contend that the novenent was not the
result of a covenant in or an incident of the contract of
sal e.

The result of this appeal will therefore turn on whether the
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noverment of cenent fromanother State into Mysore was the
result of a covenant in the contract of sale or an incident
of such contract. This question will depend on the contract
and in order properly 'to appreciate the contract the
procedure of the sales, as to which there is no dispute, has
to be referred to. Now, at the relevant time cenment could
be purchased only under a

(1) [1961] 1 S.C.R 379,391
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permt issued by the Governnent and on the terns contained
init. This, it seenms, was the result of certain statutory
provisions. All the sales with which we are concerned were
under such permts. Unfortunately the petitioners did not
disclose in their petitions any specinen copy of a permt.
As however the existence of the permits was not in dispute
and had been nentioned in the petitions, the petitioners
were allowed at the hearing to produce a specimen copy of a
permt ~which was accepted by the respondents as a correct
speci men. It~ appears fromthe specinmen produced that a
cenent flactory which was required to supply the cenent
covered by the pernit was naned init. W are concerned
with sales in which the permts required supplies to be made
fromfactories outside Mysore. These permits were issued to
the purchasers and the supplier naned in them was the
Marketing Conpany. On receipt of the permt the purchaser
pl aced an order with the Marketing Conmpany and later a firm
contract with it was made.

In making the orders of assessnent, the Taxing Oficer
observed that the firmcontracts did not provide for any
supplies being made fromany particular factory and the
supplies had actually been nmade from factori es outside the
State of Msore only to suit the ~convenience of the
supplier, the Marketing Conmpany, and not ~ because' of any
covenant in the contracts. It is true that the witten
contracts did not thenselves contain any covenant that the
supply had to be nade fromany particular factory  but it
seens to us that the agreenent between the parties was not
fully set out ill them |In any case each contract was
subject to the ternms of the permit to which it expressly
referred. As it is not in dispute that the sale could only
be under a permt and on the ternms —contained in it, “a
contract has to be read as subject to it. —Since
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the permts with which we are concerned provided that the
supply had to be nade fromone or other ~factory situate
outside Msore. the contracts must be deened to have
contained a covenant that the goods would be supplied in

Mysore from a place situate outside it borders. A sale
under such a contract would clearly be an inter-State /sale
as defined ins. 3(a) of the Central Sales Tax Act. ~In view

of the provisions of the Constitution and the Central ' Sal es
Tax Act earlier referred to a State could not inpose a tax
on such a sale. Therefore it seens to us that the petition
shoul d succeed.

It was however said that the petitions were inconpetent _in
view of our decisionin Snt. UjamBai v. State of Uttar
Pradesh (1) in as nuch as the Taxing Oficers wunder the
Mysore Acts had jurisdiction to decide whether a particular
sale was an Inter-State sale or not and any error comitted
by them as quasi-judicial tribunals in exercise of such
jurisdiction did not offend any fundanental right. But we
think that that case its clearly distinguishable. Das, J.,
there stated that "if a quasi-judicial authority acts
without jurisdiction or wongly assunmes jurisdiction by
conmitting an error as to a collateral fact and the
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resultant action threatens or violates a fundanental right,
the question of enforcenent of that right arises and a
petition under Art. 32 will lie."" He also said that where a
statute is intra-vires but the action taken is wth. out
jurisdiction, then a petition wunder Art. 32 would be
conpetent. That is the case here. There is no dispute that
the Taxing Oficer had no jurisdiction to tax inter-State
sales, there being a constitutional prohibition against a
State taxing them He could not give hinself jurisdiction
to do so by deciding a collateral fact wongly. That is
what he seens to have done here. Therefore we think
(1) (1963) 1 S.C.R 778.
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the decisionin UjamBai's case (1), is not applicable to
the present case and the petitions are fully conpetent.
The result is that the petitions are allowed and we direct
that appropriate wits be issued quashing the orders of
assesnment | nentioned -in the petitions and restraining the
respondent's fromlevying or collecting the tax in respect of
sales mnentioned-in the petitions in which the goods noved
fromoutside into Mysore. ~There will be Do order for costs
as the petitioners had omited to disclose to permts and had
not in the petitions stated their case as clearly as it
could have been done. As they had been granted sone
i ndul gence we think it right to deprive themof the costs of
these petition,
Petitions all owed.
(1) (1963) 1 S.C. R 778.
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