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RESPONDENT:
STATE OF TAM L NADU

DATE OF JUDGVENT: 11/01/2008

BENCH
C. K. THAKKER & ALTANMAS KABI R

JUDGVENT:
JUDGMENT

@ SPECI AL 'LEAVE PETI'TION (CRL) NO.- 637 OF 2007
C. K. THAKKER, J.
1. Leave granted.

2. The present appeal is filed against
j udgrment and order passed by the Hi gh Court of
Madras (Madurai Bench) on August 21, 2006 in

Crim nal Appeal Nos.33 and 36 of 1998 by which

it partly confirmed the order of conviction and
sentence recorded by | Addl. District Judge-

cum Chi ef Judicial Mgistrate, Tiruchirapall

on Decenber 8, 1997 in Sessions Case No. 8 of

1997.
3. The facts of the case are as under
4. Seven accused were prosecuted for

various offences puni shabl e under Sections 302,
307, 326 and 341 read with Sections 148 and 149
of the Indian Penal Code (IPC). The case of the
prosecution was that all the accused and
deceased Pei yakaruppan @ Chi nnadur ai- bel onged
to the same vill age Sant hapuram Two years
prior to the occurrence, deceased Chi nnadur ai
had gi ven evidence in a Court of Law agai nst
Veer abat hr an- accused No.2 and in favour of
Maruthairaj-PW2 in a crimnal case. In
connection with a water dispute, there was a
civil case and in that civil dispute also, the
deceased had gi ven evi dence agai nst the accused
party. The parties were also on inimcal terns
in connection with irrigation of agricultura

[ ands. On May 27, 1995, at about 3.30 p.m,

PW2- Mar ut hai raj - conpl ai nant was standing in
front of his house and at that time, Marinmuthu-
accused No.1 went near the conpl ai nant and
abused himin filthy | anguage. Deceased

Chi nnadurai, father of PW2-Maruthairaj, along
with other fam |y nenbers, proceeded to

Somar asanpet Police Station and | odged a
conplaint relating to the said incident. At
about 4.30 p.m on the sane day at Tiruchy-
Vayal ur Road, near Ambedkar Col ony Junction
according to the prosecution story, all the
seven accused persons with comobn object of
conmitting rmurder of deceased Chi nnadur ai
attacked himw th aruval, bichuva, knife and
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ot her lethal weapons. In that attack

Chi nnadur ai di ed instantaneously due to
multiple injuries. The accused al so caused
injuries to conpl ai nant Marut hairaj-PW2. FIR
was | odged, being Crine No. 229 of 1995 on My
27, 1995. After usual investigation, charge was
franed agai nst the accused persons and the
matter was committed to a Court of Sessions.

5. The trial Court, by a judgment and
order dated December 8, 1997, convicted the
accused persons and ordered themto undergo

di fferent sentences as nentioned in the
operative part of the judgnent. Being aggrieved
by the said order, all the accused preferred
appeal s. The appeals were partly allowed by the
H gh Court. Accused Nos. 4, 6. and 7 canme to be
acqui tted by the Hgh Court extending benefit
of doubt, while accused Nos. 1, 2, 3 and 5
(appel I ant's herein) were convicted for offences
puni shabl'e under Section 302, | PC for causing
deat h of Chinnadurai. Accused No.1 was al so
convicted for an offence puni shabl e under
Section 326, |IPC for causing grievous hurt to
PW2- Mar ut hai raj . Bei'ng aggrieved by the said
order, the appellants have approached thi's
Court.

6. Notice was issued on January 25, 2007.
The office was directed to place the matter for
final disposal and accordingly, the matter has
been pl aced before us.

7. We have heard | earned counsel for the
parties.
8. The | earned counsel for the appellants

submitted that when three accused (accused Nos.
4, 6 and 7) were acquitted by the Hi gh Court,

it commtted an error of law in convicting the
remai ni ng accused. The H gh Court, ought to
have appreci ated that when the Court observed
that the prosecution had not conme forward with
true and conplete facts and a part of the story
had not been believed, it adversely affected
the genesis of the incident and it ought to
have acquitted all the accused. It was
submitted that so-called dying declaration of
PW2- Marut hairaj was rightly not treated as
dyi ng decl aration as he survived. In view of
the said fact, First Information Report (FIR)
shoul d have been totally discarded as certain
nanes were sought to be added therein. The High
Court, on that basis, granted benefit of doubt
to three accused, but it went wong in
convicting the appellants on the basis of the
said report. It was also submitted that it was
proved fromthe record that accused Nos.4 and 7
who were acquitted by the Hi gh Court, sustained
injuries. The said fact al so goes to show that
there was suppression of fact by the
prosecution witnesses and their evidence shoul d
not have been relied upon for convicting the
appel | ants. That circunstance supported the

def ence version that even if the incident had
taken place, the accused had exercised right of
self defence. Finally, it was submitted that in
any case when three accused were acquitted by
the Hi gh Court, considering the case of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

prosecution that all the seven accused

i ndiscrimnately attacked deceased Chi nnadura
and committed his murder, the H gh Court could
not have convicted the appellants for an

of fence puni shabl e under Section 302, |IPC At
the nmost, the Hi gh Court could have convicted
them under Section 304 IPC. It was, therefore,
submitted that the appeal deserves to be

all owed by setting aside and/or nodifying the
order of conviction and sentence recorded by
the Hi gh Court.

9. The | earned counsel for the
respondent-State, on the other hand, supported
the order of conviction and sentence passed by
the High Court. He urged that the trial Court
was wholly right in convicting all the accused
for various offences. It is, no doubt, true
that the Hi gh Court partly allowed the appea
and granted benefit of doubt to three accused.
It was because of the fact that so-called dying
decl ar ati on of PW2- Marut hairaj coul d not be
treated as dying declaration as he survived and
there was some di screpancy in the FIR recorded
and the dying declaration of Maruthairaj.
Taki ng such di screpancy into account and

om ssion of nanme of accused No.6, he was

acqui tted. Likew se, considering the fact that
accused Nos.4 and 7 were injured, the High
Court thought it fit to give benefit of doubt
to themal so. But it cannot be ignored that
cross case filed by the accused agai nst the
conpl ainant side in the formof First

I nformation Report No.230 of 1995 was di sposed
of as \021mi stake of fact\022. Mreover, it was not
established that the injuries were sustai ned by
accused Nos. 4 and 7 during the course of one
and the same incident. They were not proved.
Nor any conpl aint was nade by those accused
when they were produced before the Magistrate.
In view of all these circunstances, it cannot
be said that the High Court was in error in
recordi ng convi ction agai nst the appellants.
Keeping in view injuries caused by the
appel | ants, nedical evidence and evi dence of
ot her witnesses including PW2- Maruthairaj-
conpl ai nant, who was seriously injured, PWs-
Annamal ai and PW- Manoharan the Hi gh Court
convi cted the appellants and no fault can be
found agai nst such approach of the H gh Court.
It was, therefore, submtted that no case has
been nade out by the appellants and the appea
deserves to be dism ssed.

10. Havi ng heard the | earned counsel for
the parties, in our opinion, the appea
deserves to be partly allowed. So far as the

i ncident is concerned, both the Courts have
bel i eved the case of the prosecution. Fromthe
substanti ve evidence of prosecution wtnesses,
it was clearly proved that the parties were on
inimcal terms. Two years before the incident,
there was a crimnal case against the accused
and in the said case, Chinnadurai was one of
the witnesses for the prosecution against the
accused. There were nore disputes al so and
deceased Chi nnadurai was favouring the
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prosecution side and was agai nst the accused
party. It has also cone in evidence and

beli eved by both the Courts that on My 27,
1995, there were two incidents. First incident
took place at about 3.30 p.m when PV2-

Mar ut hairaj was standing in front of his house
and was abused by accused No.1. Foll ow ng
procedure of |aw, PW2-Maruthairaj and deceased
Chi nnadurai, went to Police Station and | odged
a conpl ai nt agai nst the said accused. There
was, therefore, nothing illegal in the act of
deceased and the conpl ai nant party. The accused
party, however, was very much enraged. The
accused assenbl ed together and waited for
conpl ai nant party to cone from Police Station
They were all armed with deadly weapons and
wanted to teach a l'esson'to deceased

Chi nnadurai and PW2- Mar ut hai raj ., The
conpl ai nant party was not havi ng any weapon
with them and they were unarnmed. The accused
persons indiscrimnately assaul ted deceased

Chi nnadur ai and PW2- Mar ut hai r aj .

11. So far as nedical evidence is
concerned, it clearly established that deceased
Chi nnadur ai sustained as nmany as eight injuries
and he di ed due to shock and henorrhage of the
injuries received by him It was thusa
honi ci dal death of ‘the deceased.

PWb- Thi rugnanam (Doctor) stated in his
substantive evidence that on My 27, 1995,
whil e he was on duty as Doctor attached to
CGovernment hospital, Tiruchirapalli, at about
6.30 p.m, Maruthairaj-PW was brought by his
sister Saroja who had follow ng injuries:

1. I nci sed wound 8\ 024 length cutting the
bone underneath right forehead.

2. I nci sed wound 4\ 024 | ength cutting

ri ght scapul a.

3. I nci sed wound 2\ 024 skin deep left

fore arm

12. Thus, it is also clear that PW-

Marut hairaj was injured in the incident and was
one of the victinms who sustained those injuries
during the course of incident. Both the Courts,
relying on the evidence of the prosecution

wi t nesses, and particul arly PW-Marut hairaj who
was injured witness and thus victim convicted
the appellants. Keeping in mnd discrepancy in
the First Information Report and so-call ed
dyi ng decl aration of PW2-Maruthairaj, the High
Court extended benefit of doubt to accused No.6
in view of absence of his name in the dying
decl arati on and al so because of \021superfi ci al
and mnor\022 injuries said to have been sustai ned
by accused Nos. 4 and 7. That does not,

however, mean that appellants were not invol ved
in the incident or they had not attacked
deceased Chi nnadurai or PW2-Maruthairaj. It,
therefore, cannot be said that the benefit

whi ch had been given by the High Court to
accused Nos. 4, 6 and 7 should also be given to
the present appellants. W, therefore, cannot
uphol d the contention of the |earned counse
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for the appellants that the appellants are al so
entitled to benefit of doubt.

13. But the | earned counsel for the
appellants is right in subnmitting that when the
case of the prosecution was that all the seven
accused indiscrimnately attacked deceased

Chi nnadurai and caused his death and when the
Hi gh Court granted benefit of doubt and
acquitted three of them (Accused Nos. 4, 6 and
7), it would be appropriate if instead of
convicting the appellants herein (Accused Nos.
1, 2, 3 and 5) for an offence of rnurder

puni shabl e under Section 302, IPC, they are
convicted for an offence of cul pabl e hom ci de
not amounting to murder - puni shabl e under
Section 304, Part I, IPC. To that linmted
extent, the appeal deserves to be allowed by
converting their conviction for an offence
under Section 302, I'PC to Section 304, Part I,

| PC. Instead of ordering the appellants herein
to undergo inprisonnent for life, we direct
themto undergo rigorous inprisonment for a
period of ten years. The remaining order as to
convi ction and sent ence inposed on the
appel l ant No.1 for ‘an of fence puni shabl e under
Section 326, | PC for causing grievous injury to
PW2- Mar ut hai raj and al so paynent of fine is not
di st ur bed.

14. The ‘appeal is accordingly partly
allowed to the extent indicated above.




