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and enpl oyee-Indian Factories Act, 1948 (LXIIl1 ~of 1948),
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HEADNOTE

On July 1, 1956, the appellants made a rule that every
wor kman enpl oyed on or before that date would be entitled to
30 days leave with wages after working for Il nonths and
wor kmen enpl oyed after that date would be entitled to earned
leave in accordance wth the provisions of —s.79 “of the
Indian Factories Act, 1948. The State Government  referred
for adjudication to the Industrial Tribunal  the question
whet her all the enpl oyees should be allowed 30 days earned
leave with full wages for every Il nonths’ service w thout
di scrimnation. The Tribunal held that ail-the workmen were
entitled to 30 days earned | eave w thout making any distinc-
tion between worknmen who joined before July 1, 1956, and
those who joined subsequently. The appellants contended
that they were entitled to fix the terns of enploynent on
which they would enploy the worknen and it was open to the
workmen to accept those terns or not and the tribunal was
not justified in interfering in such a matter.

Hel d, per Gajendragadkar and Das Gupta, JJ., that the
Tribunal was justified in directing the appellants to
provide for the sane uniformrule as to earned | eave for al

their enpl oyees. The doctrine of absolute freedom of
contract had to vyield to the higher claims for socia
justice and had to be regulated. In industrial adjudication

no attenpt should be made to answer questions in the
abstract for evolving any general or inflexible principles.
Each dispute has to be decided on its own facts wthout
enlarging the scope of the enquiry. |f some principles have
to be followed or evolved, care has to be taken not to
evol ve | arger
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principles. 1In order that industrial adjudication should be
free from the tyranny of dogmas or the sub-conscious
pressure of preconceived notions it is inportant that the
tenmptation to lay down broad principles should be avoided.
Accordingly it is not necessary to decide the br oad
contention whether industrial adjudication can interfere
with the contract between the enployers and the enpl oyees.
In the present case, all the workmen were governed b the
same terns and conditions of service, except in regard to
earned | eave. The di scrimnation was not based upon any
principle and was bound to lead to disaffection anongst the
new enpl oyees. The financial burden inposed by the award on
the enployers was slight. The provisions for earned |eave
in respect of old enployees were not unduly generous or
ext ravagant . Earned | eave provided for by s.79 Factories
Act was the mninmmstatutory | eave. If the appellants
thought it necessary to provide for additional earned |eave
for their ol d enpl oyees, there was no reason why they should
not make a sinilar provision in respect of new enpl oyees as
wel | .

West ern Indi-an Aut onpbile Association v. Industria

Tri bunal , Bonmbay, A 1.R 1949 F.C. 112 and Bharat Bank Ltd.
v. The Enployees of Bharat Bank Ltd. [1950] S.C R 513,
referred to.

Per Mudhol kar, J.-The Tribunal was not justified in

interfering with the rule nade by the appellants. It was
open to the appellants to grant | eave according to s.79
Factories Act, to all the enployees but still they did not

wi sh to reduce the leave of 30 days which they were already
giving to the old enployees. ~The appellants have put into
one category persons who enjoyed the same kind of « benefits
until July 1, 1956, and have put in another category persons

who did not enjoy such benefits. Al persons in each
category were treated alike, and the question of dis-
crimnation did not in fact arise. If the State had pro-

vided that persons entering its service after a certain date
would be governed by a set  of <conditions which were
different and less favorable ‘than those governing the
exi sting servants its action woul d not be open to an ‘attack
under Art. 14 of the Constitution. An-identical action of a
private enpl oyer coul d al so not be regar ded as

di scrimnatory. An award nmade wth the intention of
pronmpbting social justice nust take into consideration the
i nterests of t he conmuni ty. Even i f t here was

discrimnation it could not be a perpetual  source of
bitterness as gradually the old enpl oyees would fade out

932

till only one category of workers would remain. The facts
that the dispute was conparatively of a mnor character’ and
that the financial burden inposed on the appellants was
small  did not entitle the tribunal to alter the" contract
bet ween t he enpl oyer and enpl oyees. Since the appel llant had
provided for its new entrants such leave facilities as were
recogni sed by the Factories Act itself as fair, it was not
open to the Tribunal to revise the relevant term of the
contract.

Budhan v. State of Bihar, A l.R 1956 S. C. 191, Khandige
Sham Bhat v. Agricultural Income Tax O ficer [1963] 3 S.C R
809, State of MP. v. Gnalior Sugar Co. Ltd. C A Nos. 98 &
99 of 1959, dated 30.1 1.60, Ranmjilal v. Inconme-tax Oficer
Mohi ndargarh, (1951) S.C.R 127, Sardar Inder Singh v. The
State, of Rajasthan, (1957) S.C.R 605 and Hathisingh .Mg.
Co. v. Union of India, A1 R 1960S. C 931 referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 20 of 62.
Appeal by special |eave fromthe award dated Septenber 29,
1960, of the Industrial Tribunal Punjab, Patiala in
reference No. 13 of 1960.

C. K. Daphtary, Solicitor-General of India, Bhagirath Das

and B. P. Maheshewari, for the appellants.

M K. Ramanurthi, B. K Gary, D. P. Singh and S. C.
Aggarwal , for the respondent No. 2(i).

1962. Septenber 7. The Judgment of Gaj endragadkar and Das
Gupta, JJ., was delivered by Gaj endragadkar, J. Midhol kar J.
delivered a dissenting judgnent.

GAJENDRAGADKAR, J.-This appeal by special |eave arises out
of an industrial dispute in relation to a conparatively
m nor demand nade agai nst the appellants by the respondents-
their enployees but in challenging the validity of the award
passed by the | ndustrial Tribunal in favour of the
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respondents-on that demand the | earned Solicitor-CGeneral has
rai sed a general question before us. He contends that in
granting the demand made by the respondents, the award has
illegitimtely and unjustifiably trespassed on t he

appel I ant s’ freedom of contract. The appel | ant s as
enpl oyers, are entitled tofix the terns of enploynent on
which they would be willing to enploy worknen and it is open

to the worknen &either to accept those ‘ternms or not;
i ndustrial adjudication should not-interfere in such a
matter. That is the nature of the general contention which
has been rai sed before us in the present appeal
The facts leading to the dispute are few and they lie within
a very narrow conpass. The appellants are the Trustees of
the Tribune Press and paper and the Trust is being worked in
accordance with the terns of the will executed by Dyal Singh
Majithia on June 15, 1895. ‘In carrying out the policy of
the Trust, the five appellants have executed a power of
Attorney in favour of M. R R/ Sharma and the Press is
nmanaged and the paper is conducted to carry out the policy
laid down by the will.
It appears that before July 1, 1956, for the purposes of
| eave, the appellants had divided their enployees into two
categories (1) the Linooperators and (2) the rest of the
worknmen in the Press Section; and Rule 57 nade provision for
| eave on the basis of the said classification. The effect
of the said rule was that no Press worker-other than the
lino-operator was entitled to any kind of paid |eave
al t hough he was given the right to claim 30 days’ wages pl us
dearness al |l owance payable in January every year if he had
worked for 11 Months. In addition, the said press worker
was entitled to Quarantine leave on the terns nentioned in
Rul e 53.
934
This position was substantially altered on the July 12 1956,
when the appellants franed a new Rule in respect of earned
| eave. This rule abolished the two categories of workers on
which the earlier rule 57 was based and divided the workers
into two categories (i) workers who were enployed on or
before 1.7.1956 and (ii) those who were enpl oyed after 1.7.
1956. In respect of the fornmer category of workmen, the new
Rul e nade the follow ng provision
"Subject to the provisions of the Indian
Factories Act, 1948, every workman in the
service of the Tribune on the 1st July, 1956,
will be entitled to 30 days’ |eave with wages
after having worked for a period of 11 nonths.
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This |eave shall cease to be earned, when it

amounts to 60 days"
In regard to the worknen falling under the latter category,
earned |eave was to be governed by the provisions of s. 79
of the Indian Factories Act. It is common ground that the
provision for earned | eave made by the said section is a
provision for mninmmearned | eave which the enployer is
bound to give: whether or not additional |eave should be
granted by way of earned leave is a natter wthin the
di scretion of the enployer. As a result of the new rule,
the position was that the enpl oyees who had joined the
service of the appellants on or before July 1, 1956, were
entitled to 30 days’ earned | eave with wages, whereas those
who joined after the said date becane entitled to the
statutory m ni num of 21 days of earned | eave.
At the tine when this rule cane into force there were 94 old
enpl oyees to whomthe rule applied and 27 new enpl oyees to
them by virtue of the new Rule, s. 79 of the Factories Act
was nmade
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appl i cabl e. Gradual | y, new hands have al so been enployed
and to all such new enmployees s. 79 is applicable. It

appears that by its resolution passed on January 8, 1960,
the Tribune enpl oyees union sent to the Managenent a charter
enbodyi ng about 20 demands. Attenpts at conciliation were
nmade but they failed and so, on April 4, 1960, eight of the
said demands were referred by the Punjab Governnent to the
I ndustrial Tribunal for its adjudication under s. 10 of the
Industrial Disputes Act. One of these demands was in rela-
tion to earned | eave. The demand was that the enpl oyees in
the Press Section should be allowed 30 days’ earned |eave
with full wages for every nonths' service wthout any
di scrimnation. The Tribunal has allowed this demand and it
bad held that all worknmen of the Press are entitled to 30
days’ earned | eave wi thout making any distinction a between
wor kmen who j oi ned before July 1, 1956, and those who joi ned
subsequent | y. It is the validity of this award which is
guesti oned before us by the appellants.

The broad and general question raised by the learned
Solicitor-Ceneral on the basis of the enployer’s freedom of
contract has been frequently rai sed in i ndustria
adjudication, and it has consistently been held that the
said right is now subject to certain principles which have
been evolved by industrial adjudication in advancing the
cause of social justice. It will be recalled that as early
as 1949, it was urged before the Federal Court in - Wstern
India Autonpbile Association v. The Industrial” Tribuna
Bonbay(1) that the industrial Tribunal had no  jurisdiction
to direct an enployer to reinstate his dism ssed enployees
and the plea nmade was that such a direction was contrary to
the known principles which govern the relationship- between
master and servant. This contention was negatived by the
Federal Court.

(1) AIl.R 1949 F.C 112,120.

936

Speaki ng for the Court, Mahajan J. as he then was, observed
that the award of the Tribunal may contain provisions for
the settlement of a dispute which no Court could order if it
was bound by ordinary |aw, but the Tribunal is not fettered
in any way by these Iimtations. The sane plea was again
rai sed before this Court in The Bharat Bank Ltd., Delhi. wv.
The. Enpl oyees of The Bharat Bank Ltd., Delhi (1) and
Mukherjea J. as he then was, enphatically rejected it.
"Insettling the disputes between the enployers and the
wor kmen", observed the | earned Judge, "the function of the
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Tribunal is not confined to adm nistration of justice in
accordance with law. It can confer rights and privileges on
either party which it considers reasonable and proper
though they may not be within the terms of any, existing
agreement. It has not nerely to interpret or to give effect
to the contractual rights and obligations of the parties.
It can create new rights and obligations between them which
it considers essential for keeping industrial peace." This
view has been consistently accept ed by i ndustria
adj udi cation since 1949.

The doctrine of the absolute freedomof contract has thus
to yield to the higher clainms for social justice. Take, for
i nstance, the case where an enpl oyer wants to exercise his
right to enploy industrial |abour on any wages he likes. It
is not wunlikely that in an economcally under-devel oped
country where unenpl oynent 1oons very large. for |Industria
wor k, enpl oyees may be found willing to take enployment on
terms which do not anpbunt to a mnimm basic wage.
I ndustrial adjudication does not recognise the enployer’s
right to enploy labour on ternms below the terns of mininum

basi ¢ wage. This, no doubt, is an-interference wth the
enpl oyer’ s

(1) (1950) S.C. R 459, 513.

937

right to hire | abour, but social justice requires that the
ri ght should be controlled. Simlarly the right to disnmnss

an enployee is also controlled subject to well reorganised
[imts in order to guarantee security of tenure to
i ndustrial enployees. In the matter of earned |eave, s.79
of the Factories Act prescribes a mninum in regard to
establishnents to which the Act applies. In the matter of

bonus which is not regarded as an itemof deferred wages,
i ndustrial adjudication has evolved a fornula by the working
of which enployees are entitled to claim bonus, W have
referred to these illustration to show bow under the i npact
of the demand of social justice, the doctrine of absolute
freedom of contract has been regulated.

It is, however, necessary to add that the general = question
about the enployer’s right to manage his own affairs in the
best way he chooses cannot be answered in-the —abstract
without reference to the facts and circunstances-in regard

to which the question is raised. |If a general question is
posed and an answer nust be given to it, the answer woul d be
both yes and no. The right would be recognised and

i ndustrial adjudication would not be permtted or would be
reluctant to trespass on that right or on the field of
management functions unl ess conpelled by over-riding consi-
derations of social justice. The right would not be
recogni sed and would be controlled if social justice and
i ndustrial peace require such regulation. That is why we
think industrial adjudication always attenpts not to answer
qguestions in the abstract in order to evolve any general or
inflexible principles. The eat course to adopt in dealing
with industrial disputes is to consider the facts of the
case, the nature of the demand nade by enpl oyees, the nature
of the defence raised by

938
t he enpl oyer and deci de the dispute without unduly enlarging
the scope of the enquiry. |If in the decision of the

di spute, sone principles have to be followed or evolved,
that must be done: but care must be taken not to evolve
| arger principles which would tend to prejudge issues not
directly raised in the case before the Industrial Tribunal

That is why we think we woul d not be justified in giving any
general answer to the broad contention raised by the | earned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 15

Solicitor-General before us in the present appeal
The devel opnent and grow h of industrial |aw during the |ast
decade presents a close analogy to the developnent and

gromh of constitutional |aw during the same period. In
some respects, itis wel | -know that Art. 19 of t he
Consti tuti onhag guar ant eed f undanent al rights to

i ndividualcitizens and at the sane tinme, has provided
forthe regulation of the said fundanmental rights subject
to the provisions of cls. (2) to (6) of the said Article.
Where a conflict arises between the citizen's fundamental
right to hold property and a restriction sought to be
i nposed upon that right in the interest of the genera
public, <courts take the precaution of <confining their
decision to the points raised before themand not to |ay
down unduly broad and general propositions. As in the
decision of constitutional questions of this kind, so in
i ndustrial adjudication’it is always a matter of making a
reasonabl e adjustnment” between two conpeting clains. The
fundanental right of the individual citizen is guaranteed
and its reasonable restriction is permissible in t he
interest —of the general public, so, the clains of the
interest of the general public have to be weighed and
bal anced against the clainms of the individual <citizen in
regard to his fundanental right. So too, in the case of
i ndustrial adjudication

939
the clains of the enployer based on the freedom of contract
have to be adjusted with the claims of industrial enployees

for social justice. The process of nmaking a reasonable
adj ust ment is not always -easy, and so, in reachi ng
conclusions in such a matter, it is essential not to decide
nore than’ is necessary. |f industrial® adjudication pur-

ports to lay down broad general principles, it is likely ;to
make its approach in future case#; inflexible and that nust
always be avoided. |In order that industrial adjudication
shoul d be completely free fromthe tyranny of dogmas or the
sub-conscious pressure of pro-conceived notion, it is of
utnost ’'inportance that the tenptation to lay down / broad
principles should be avoided. In these matters, there are
no absolutes and no fornula can be —evolved which would
i nvariably give an answer to different problenms which my be
posed in different cases on different facts. Let " us,
therefore, revert to the facts of this case and -decide
whet her the appellant’s attack against the validity of the
propriety of the award can be sustai ned.

In dealing with the narrow di spute presented by this appeal
it is necessary to remenber that all the enployees of the
appel | ants are governed by the sane ternms and conditions of
,service, except inregard to earned leave. It is only in
respect of this term and condition of service that a
distinction is nade between worknen enployed on or. before
1.7. 56 and those enployed after that date. GCenerally, in
the matter of providing | eave rules, industrial adjudication
prefers to have simlar conditions of service in the sane
industry situated in the sane region. There is no evidence
adduced in this case in regard to the condition of earned
| eave prevailing in the conparable industry in this region.
But we cannot ignore the fact that this

940

very concern provides for better facilities of earned |eave
to a section of its enployees when other terns and
conditions of service are the sane in respect of both the
categories of enployees. It is not difficult to inagine
that the continuance of these two different provisions in
the same concernis likely to lead to dissatisfaction and
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frustration anongst the new enployees. It cannot be denied
that the existence of industrial peace and harnony and the
continuance of the said peace and harnony are relevant
factors, but their inportance should not be undul y
exaggerated. |If a frivolous demand is made by the enpl oyees
and it is acconpanied by a threat that non-conpliance wth
the demand woul d | ead to industrial disharnony or absence of
peace, it would be unreasonable to treat the thrust as
relevant in deciding the nerits of the denand. In this
connection, it is necessary to renenber that the continuance
of harnonious relations between the enployer and hi s
enpl oyees is treated as rel evant by industrial adjudication

because it leads to nore production and thereby has a
heal thy inpact on national econony, and so it is necessary
that in dealing with several industrial disputes, industria

adj udi cation has to bear in nmnd the effect of its decisions
on national econony. In their zest to fight for their
respective clainms, the parties may choose to ignore the
demand' of national econony, but. industrial adjudication
cannot. If the demand is plainly frivolous, it has to be
rej ected —whatever the consequences nmay be. |In the present
case, the argunment that the continuance of two different
provisions would |ead to disharnony cannot, however, be
treated as frivolous. It is difficult to understand on what
principle the discrimnation is based. The only argunent
urged in support of the discrimnationis the enployer’s
right to provide for newterns of  service to the new
entrants in service.  In our

941

opi nion, the validity of this argument cannot be accepted in
the circunstances of this case

Take the case of the wages or dearness-allowance which the
Appel l ants paid to their enployees. Wuld the appellants be
justified in assertion of their right of freedom of contract
to offer less favourable ‘ternms of  wages or dear ness
al  owance to enpl oyees who woul d be enpl oyed after a certain
date ? If the general point raised by the |learned Solicitor-
CGeneral is upheld without any qualifications, then’it /would
be open to the enployer to fix different wages for different
sets of workmen who are doing the sane kind of work in his

concern. We have rarely cone across A case where such a
claim has either been made or has been upheld. 1t is well
known that both industrial |I|egislation and i ndustria

adjudication seek to attain simlarity or wuniformty  of
terns of service in the same industry existing in the sane
region, as far as it may be practicable or possible, wthout
doing injustice or farmto any particular enployer or a
group of enployers That being so, we do not| think the
Tribunal was in error in holding that in the matter of
earned |eave, there should be uniformty of conditions of
service governing all the enployees in the service  of the
appel | ant s.

There is another aspect of this question to which reference
must be nade. This is not a case in which the financial
liability inmposed on the enployer by the award when it
directed the enployer to grant the earned | eave of 30 days
to all the enployees, is very heavy; and so, having regard
to the fact that the appellants have been conducting their
business in a profitable way and their financial position is
distinctly good, no attenmpt has been made before us and
rightly, to suggest that the burden inposed by the award is
beyond their neans. it is not disputed that the total annua
[iability which

942

may accrue as a result of the award may not exceed Rs.
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1,000/-, and it is also common ground that the appellants
are a flourishing concern and their not profits which were
in the nei ghbourhood of a lac of rupees in 1949, have shown
an upward tendency and have reached al nost rupees eight |acs
in 1959. That is another factor which has to be borne in
mnd in dealing with the present dispute.

It is not suggested by the appellants that the provision
nade by them for earned | eave in respect of old enployees is
unduly generous of extravagant and so, it has becone
necessary to invoke the provisions of section 79 of the
Factories Act in respect of new enpl oyees. On the other
hand, earned |eave provided by s. 79 is the mninum
statutory |eave to which enployees are entitled and if the
appel l ants thought it necessary to provide for additiona
earned | eave to their ol'd enpl oyees, there is no reason
why they should not nake a simlar provision in respect of
the new enmpl oyeesas well . W ought to add to that on the
record,” it does appear that the appellants are good
enpl oyees ‘and they are treating their enployees in a libera
nanner . I't, however, appears that they have brought the
present dispute to this Court nore for asserting the genera
principle of the employer’s right to fix conditions of
service with his new enpl oyees than for vindicating any rea
or substantial grievance against the award which would

prejudicially affect their interest. [In our opinion, having
regard to the nature of the dispute raised in the present
appeal and the other relevant facts and circunstances, it

cannot be said that the Industrial Tribunal erred inlaw in
directing the appellants to provide for the ' 'same uniform
rule as to earned leave for all their enployees. W are
satisfied that the award under appeal cannot be set aside
only on the academ ¢ or abstract point of |awraised by the
appel | ant s.
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The result is, the appeal fails and is disnmssed with costs.
MJUDHOLKAR, J.-This is an appeal by special |eave from the
award of the Industrial Tribunal, Punjab. The appellants
before wus are the trustees of 'The Tribune' Anbala- Cantt.
and the opposite party to the appeal consists of ‘the worknen
of the Tribune through their two unions, one the ~ Tribune
Enpl oyees’ Union and the other the Tribune Wrkers” Union.
The Trust was founded in Lahore by the late Sardar Daya
Singh Mjithia on February 1, 1881. It publishes the
newspaper "Tribune". By the will of the founder dated June
15, 1895 the Managenent of the Tribune was vested in a
public trust in Septenber, 1898. After the partition of
India the offices of the newspaper had to be shifted from
Lahore and they are now located at Anbala. The Trust
naturally had to leave the entire nachinery  and  other
equi prent  of the Tribune Trust along with its inmpvable
property in Lahore. The value of that property is  stated
by the appellants to be Rs. 25 |l akhs or so. The Trust was
however, able to transfer its bank accounts and Governnent
securities to India a few days before the partition. Wth
the help of these assets it reestablished the Tribune Press
and office at Anbal a and established new nachinery at a cost
of Rs. 15 lakhs or so. Gadually the Trust has been able to
rehabilitate its fortunes. It is not disputed before us
that despite the heavy loss entailed by the Trust by reason
of being wuprooted from Pakistan, the enployees quite a
nunber of whom are ol d enpl oyees who were able to migrate to
I ndia, have been treated with a great deal of consideration
After the Tribune started making profits the enpl oyees are
being given bonus every year. Mreover even before the
Enpl oyees Provi dent Fund scheme applicable to newspaper
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i ndustry and even before the schene of gratuity for al
cat egori es of enployees were enforced by statute be Tribune
had provided for both provident fund and gratuity to its
enpl oyees. In addition to this it has provided free housing
acconmodation to its workmen in two colonies, one built in
1955 with the help of subsidy fromthe Government of India
and the other in the year 1958 at a cost of Rs. 6 | akhs.
The quarters in the two colonies are provided wth nopdern
sanitation Besides that, there are extensive recreation

grounds, lawns etc., in these colonies. Even electricity is
supplied free to the enployees. Several other anenities are
also provided by the Trust. It would thus appear that the

wel fare of the enpl oyees has been kept promnently in mnd
by the trustees.
Even so, some di sputes arose between the nanagenent and the
enpl oyees. Utimately eight demands made by the enpl oyees
were referred by the Governnent of Punjab for adjudication
under 's. '10(1) of the industrial D sputes Act, 1947 (14 of
1947) to the I ndustrial Tri bunal , Punj ab, Pati al a
constituted under s.7A of the Act. Four denmands were
rejected by the Tribunal as having been wi thdrawn, one was
settled amicably and on the remaining three the Tribunal has
made its award. One of those three demands is :
"Whet her~ the enployees in the Press Section
shoul d / be allowed 30 days’ earned |eave with
fulll wages for every 11 nonths’ service
wi t hout discrimnation ?"
The Tribunal hold in favour of the worknen and it is only
against this part of the award of the Tribunal that the
trustees have cone up in appeal before us. Certain facts
have to be stated in connection with thi's demand. The Trust
had franed certain rules governing the conditions of service
of
945
its enpl oyees. Rule 57 of those rules deals with | eave and
reads thus :
"The Lino Operators shall be entitled to 30
days’ leave of all description (luring the
course of a cal endar year, which will be wth
pay plus all allowances.
Press enpl oyees, other than the Lino-operators
nay be granted |eave by the conpet ent
authority fromtinme to tinme as the authority
may determ ne. Such |leave shall ~be without
pay or allowance. They shall,  however, be
entitled to in the nmonth of January every year
to receive a sumanounting to the |eave pay
plus ordinary dearness allowance for the
precedi ng nonth of Decenber for the period of
Il rmnmonths’ service or to a proportionate
amount for a lesser period. In addition
Press workers will be entitled to quarantine
| eave on the ternms mentioned in Rule 53".
On July 1, 1956 a newrule was framed which
reads as follows :
"(1) Subject to the provisions of the Indian
Factories Act, 1948, every workman in the
service of the Tribune on the 1st July, 1956,
will be entitled to 31 days’ leave wth
wages,, after having worked for a period of I
nmonths. This | eave shall cease to be earned
when it amounts to 60 days.
(2) A workman joining the service of the
Tri bune after the 1st July, 1956 wll be
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entitled to leave, in accordance wth the
provi si ons of section 79 of the I ndi an
Factories Act, 1948."
Under the old rule the Lino Operators in the press section
were allowed 30 days’ |eave on full wages
946
i ncluding dearness allowance. The other workers in the
press section were, however, allowed not |eave with pay, but
30 days’ wages in the nonth of January calculated on the

basis of the full wages drawn in the preceding nonth
provided that an enployee had served for a period of 11
months till the beginning of the nonth of January. If he

had served for a |lesser period he was to be paid propor-
tionately less amount. Bearing in mnd the fact that in
i ndustries |leave, vacation and holidays wth pay are
regarded as supplenental —pay practices (see Collective
Bar gai ni ng-pri nci ples and Cases by John T. Dunlop and Janes
J. Healy, revised edn., p. 433), in substance even the
enpl oyees in the press section other than |lino operators got
the same noney  equival ent of the leave allowed to Ilino
oper at ors. It may be nentioned that these other press
section enployees were also entitled to take | eave but the
rule provided that -they “will Dot be paid any pay and
al  owances for such |eave. That was perfectly reasonable
because they got pay in lieu of paid | eave for an additiona

period in the nonth of January. However, even this slight
distinction in the node of conferring benefits on the two
cat egori es of enployees was abolished by the new rule which
cane into force on July 1, 1956, and all enployees in the
press section wupto that date were nade eligible for the
grant of 30 days’ |eave with wages after having worked for a
period of 11 nonths. It 'May be nentioned here ‘that the
Factories Act of 1948 provided in a. 79 that every  worker
who has worked for a period of 240 days or nore in a
cal endar year shall be given at|east one days’ |eave for
every 20 days of service. No doubt this was the / m ninmm
provi ded by the Act but since the press section is /governed
by the Factories Act it was open to the Trust to nodify its
rules with regard to all enployees of this section and grant
| eave according to the provisions of this
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secti on. There is no prohibition in | aw against doing so
but still it did not wish to revise unfavourably its rules

regarding the quantum of leave to its existing enployees.
It, however, felt that in view of the statutory provision
there was no obligation upon it to provide for a |onger

| eave than that laid down in s. 79 of the Factories Act. It

was for this reason that it provided that all enployees
engaged on or after July 1, 1956, will be granted |eave
according to the provisions of s. 79 of the Factories/ Act,

the idea being that eventually all enployees should be
governed by the rules. Apparantly, to forestall this
consequence the enployees contend that the new rule has
i ntroduced discrimnation. That is why they raised a

dispute relating to this matter and it was referred to the

Tri bunal along with the other disputes they had rai sed.

The Tribunal, dealing with this matter, has observed as

follows :
"It may be of some inportance to note that
till 1st July, 1956 the worknmen who had
entered service before that date and those who
had been enployed thereafter were in the
matter of | eave conpensation, treated alike.
It was on 1st July, 1956 for the first tine
that the worknen who had been in service
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before that date were given 30 days’ paid
| eave but for now entrants the nunber of days
of that |eave was reduced to that permitted by
section 79 of the Factories Act. The Union's
contention is that to allow 3 days’ earned
leave with full wages in an year to a certain
group of worknmen in Press Section and to deny
that benefit to the rest of the workmen of
that section sinply on the score of their
having entered service after 1st July, 1956,
is to acknow edge the prominent elenment of
di scrim nation which has been res-
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ponsi bl e for the heart burning, resentnment and
di ssatisfaction of the workmen. It is further

urged with enphasis that all workers for the
Press Section should in the matter of earned
| eave be treated equally.
For the long space of seven years even after
the  Factories  Act had come into force the
managenment had continued to treat all workmen
of the Press Section alike irrespective of the
date of ‘their enploynent. There is no reason
why a distinction of a discrimnatory nature
and ef fect be made bet ween the two
artificially created sets of worknen bel ongi ng
to the sane section.”
It seenms to ne that the Tribunal”s ultimate finding is
vitiated by a m sconception entertained by it.. The first
sentence in the above quotati on would show that the Tribuna
thought that those persons who were enpl oyed after July 1
1956 were treated in the natter of |eave on par with those
enpl oyed before July 1, 1956, ,till July 1, 1956" but were
sought to be discrimnated against only thereafter. It is
difficult to understand how persons who were enpl oyed after
July 1, 1956, could possibly be treated before July 1, 1956,
equally with enployees who were'in service on that day.
Apparently it is this confusion inthe mnd of the  Tribuna
which has influenced its ultinmate conclusion. That ‘apart,
it is quite clear that what the Trust has doneis to put in
one category persons who enjoyed in substance the same Kkind
of benefit uptil July 1, 1956 and permt themto enjoy the
benefit they bad hitherto enjoyed. Then it put-in a
separate category those persons who coul d never possibly1ay
any claim to have enjoyed a simlar benefit because they
were not its enployees till July 1, 1956, and decided that
they wll get leave only as provided in s. 79 of the
Factories Act. Al persons in each category are intended to
be ali ke and, therefore the
949
guestion of discrimnation does not in fact arise. It was,
in ny opinion, open to the nanagenent to offer to the new
entrants now terns. \When the new entrants entered service
accepting the new terns and knowing fully well that one  of
those terms i. e., the one relating to annual |eave was
different and | ess beneficial fromthe one which obtained in
the case of the old enployees, it is not reasonable for them
now to say that they are being discrimnated against.
The Tribunal, however, thinks otherwise. It has held that
the Trust, by treating the now entrants |ess favourably in
the matter of leave than its old enployees has practiced
discrimnation and that this discrimnation has caused heart
burning. Presunably, therefore, the Tribunal felt inpelled
to interfere and direct that the new entrants should be
treated” in the matter of leave on par wth the old
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enployees in  order to avoid industrial unrest which my
result 'from heart burning anpbngst the new entrants.

What we nust first consider is whether the existing of heart
burning has at all been established in this case. It is
said that the continuance of different provisions in the
same concern has caused heart burning, dissatisfaction and
frustration anpong the new enpl oyees and this would lead to
unrest in the industry. For one thing, there is no evidence
before wus to show that the new enpl oyees are making a very
serious grievance of the fact that they would get a few days
less of leave than the old enployees. Al that M.
Ramarmurti could point out to us was the statenment in the
evi dence of Som Nath, A. "W 7. that he should also be given
30 days, privilege leave in a year. Merely saying that he
should be given privilege leave does not nean that he is
harbouring bitterness in his mnd. Apart fromthat it would

be extrenmely unreasonable to take notice of bitterness, if
any, in the m nds of
950

these new enployees in regard to this natter because. as
al ready stated, they voluntarily took up enpl oynent know ng
that they would got |less | eave than the old enpl oyees. Som
Nath's statenent is no evidence of the fact that there is
any heart burning. To say that the very fact that two sets
of people are governed by different rules will necessarily
lead to heartburning, wthout establishing anything nore,
such as inadequacy of the benefit enjoyed by one set will be
to ignore that such differences are a nmatter of common
occurrence and no reasonable person is expected to magnify
their consequences. It seenms-to ne, further, that the
workers as a body did not think nuch of~ the distinction
bet ween the extent of |eave enjoyed by ol d and new enpl oyees
because during all the four years while the rule has been in
force they raised no protests. No-doubt they did ultimtely
make a protest in the year 1960 when the dispute was
referred to the Tribunal. But then, this was not the sole
di spute but was one of eight disputes, at |least /four of
which were withdrawmm by the Unions, apparently after
realising that there was no substance in them The nere
fact that they did not withdraw this dispute would not of
itself indicate that they regarded it as of gr eat
inmportance. It may well be that they did not withdraw it in
an erroneous belief that anything which is characterised as
discrimnation will at once earn the synpathy of Industria
Tri bunal s and the Courts.
Even assuming that is creating heartburning anongst the
enpl oyees the question arises whether they have a rea
gri evance. They say that the Trust has discrimnated
against the new entrants and this is their grievance. In
this connection it nmay be observed that the nore refusal or
failure of an enployer to treat equally all its “enployees
doing a particular kind of work would not necessarily anount
to discrimnation. The subject of is-d
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crimnation has come up for consideration before this Court
in a largo nunber of cases in which a conplaint has been
nmade that the equality clause of the Constitution, Art. 14,
has been violated. This Court has held that It is open to
the State to make reasonabl e classification both as regards
persons and as regards things (see in particular Budhan v.
State of Bihar(1l) ; Khandige Sham Bhatt v. Agricultura
Income-tax O ficer (2); This Court has laid down that a
classification made by the, State wll be reasonabl e
provi ded that (1) it is founded on an intelligible
differentia which distinguishes persons or things that are
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grouped together fromother left out of the group; and (2)
that the differentia has a rational relation to the object
sought to be achieved by the statute. In the State of
Madhya Pradesh v. Gnalior Sugar Co. Ltd. (4); it has been
held that it is- permssible to nmke classification on
historical grounds, by putting in one class one set of
persons or things and in 'other all those left out from the
first class Court. In Ranjilal v. Incone-tax Oficer,
Mohi ndargarh(5) this Court has held that a taxing law may
provide that a |law inposing a new rate shall not apply to
pendi ng proceedings. In other words this Court has upheld
the | aw where one rate of income-tax shall be applicable to
persons whose cases were pending for assessnent and anot her
rate to persons whose cases were not so pending. Thus, this
Court has hold as reasonable classification nmade by
reference to difference in tinme. |In Sardar Inder Singh wv.
The State of Rajasthan (6) thiss Court has held that it is
open to the |l egislature to decide the date fromwhich a |aw
shoul d be 'gi ven operation and that the |law made by it cannot
be chal l enged as discrimnatory because it

(1) A1.R (1955) s.C. 191

(2) (1963) 3 S.C. R 809.

(3) C A Nos. 98 & 98 of 1959 deci ded on Novenber 30, 1960.
(4) [1951] S.C.R 127. (5) [1957] S.C.R 605.
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does not apply to prior transactions. ~ Thus in this case
also classification made on the basis of difference in tine
has been upheld. Finally in Hathising Mg. Co. v. Union of
(I'ndia (1) this  Court has held that there is no

discrimnation if the law applies generally to all persons
who conme within its anmbit as fromthe date on which it is
nade operative. This case |ikewi se accepts that it wll not

amount to discrimnation if one set of persons is treated
differently from another by reference to a point of ' tinme.
It would follow fromthese decisions that if the State as an
enpl oyer provided that persons entering its service after a

certain date will be governed by a set of condition which
will be different and, nmay be less favourable than /those
governing the existing entrants that law wi |l not be open to

attack under Art. 14 of the Constitution on the ground that
it discrimnates between one set of enpl oyees and anot her
In ny judgnment the principle laid down by this Court- that
reasonabl e cl assification does not anpbunt to discrimnation
is of general application. Therefore, when an enployer’s
action is challenged before an Industrial Tribunal as
di scrimnatory, the Tribunal will also have to bear it in
mnd. For if an action cannot be regarded as discrimnatory
and violative of Art. 14 of the Constitution because it is
based on a reasonable classification an identical action of
a private enployer affecting his enployees can also not be
regarded as discrimnatory. The content and neaning of
"discrimnation’, wher ever the term is used, must
necessarily be the same and we cannot adopt one standard for
judging whether an action when it emanates fromthe State,
is discrimnatory or not and another standard for judgi ng an
identical action, when it enmanates froma private citizen
Looked at this way, | have no doubt that the Trust has not
practised what <can in |law be regarded as discrimnmnation
against its now entrants
(1) AIl.R 1960 S.C 931
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by allowing themlesser |eave than it has allowed to its old
entrants.
I may point out that it is not an unusual thing even in
CGovernment service to find new entrants being treated
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differently in the natter of |eave, enolunents etc., from
the old entrants. It is a well-know fact that in nost of
the provinces of India in the year 1932 or 1933 pay scales
in various categories of Government service were revised and
new scales less favourable than the old ones wer e
i ntroduced. Therefore, a largo body of men were performng
the sanme duties as other |arge body of nmen but were getting
| esser pay than the latter. That happens often, is
happening today in several of the recently reorganised
States and nmay happen hereafter also. But nmerely because
new terns of service are | ess favourable than the old ones,
would it be correct to say that there is discrimnation
bet ween the new entrants and the old entrants?

As already pointed out, it is open to the enployer to offer
different and even less favourable terns to new entrants and
if the newentrants entered service with their eyes wide
open they cannot reasonably conplain of being discrimnated
agai nst. M. _Ramanmurthi who appears for the enployees,
however, contends that it is open to an enployee to take up
enpl oyment ~on the existing conditions of service and
i medi ately start clanouring for inproving his conditions of
service. It is sufficient tosay that w thout establishing
that there was a change in circunstances subsequent to the
time when a workman -accepted service a demand for
i nprovenent in the conditions of service cannot, wth
justice, be entertained unless of course the origina

conditions of service were plainly unfair. M. Ramamurt hi

does not say that the termregarding leave in the rule
applicable to the new entrants is unfair in the sense that
the
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| eave allowed is inadequate. But, M. Ramanmurthi said that
where a service condition causes heartburning anongst two
sections of enployees discontent and unrest would be its
natural outcone and so it is open to the Tribunal to revise

the condition and thus elimnate that discontent. I am
unabl e to accept the argument. No doubt, the provisions of
the Industrial D sputes Act are w de enough, |ike 'those of

other |egislative enactnents placed on the statute book, for
promoting the welfare of the enployees to permt an
Industrial Tribunal to override the —contract between _an
enpl oyer and his enpl oyees governi ng conditions of service
of the enployees. But it does not follow fromthis that no
sooner a reference of a dispute is nade to a Tribunal for
adj udi cation than the contract of service ceases to have any
force. The power to interfere with a contract of  service
can only be resorted to in certain limted circumnmstances.

As has been pointed out by this Court in State of Madras v.
C. P. Sarathy(1), the adjudication by a Tribunal is only an
alternative form of settlenent of disputes on a fair and
just basis, having regard to the prevailing conditions of
the industry. Bearing in mind this principle, it @ would
follow that it is only for securing a fair and just
settlenent of an industrial dispute that the Tribunal —can
over-ride the contract between the parties. For deciding
what is fair and just, it is not enough for the Tribunal to
say that a particular demand be granted for doing socia
justice. Wiat it nust ascertain is whether the grievance is
a real one and whether it is of a type of which the
enpl oyees can justly conmplain. In Miir MIIs Co., Ltd. .
Suti MIIls Mazdoor Union, Kanpur (2) it has been pointed out
social justice is a very vague and indeterm nate expression
and no clear-cut definition can be laid down which wll
cover all the situations and that the fancy of an

(1) [1953] S.C.R 334.
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(2) (1955) 1 S.C.R 991.
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i ndi vi dual adjudicator is not social justice. But, of
course., that does not nean that social justice has no place
in the settlement of industrial disputes. It is indeed a

rel evant consideration but it is well to bear in mnd that
doi ng social justice in an industrial dispute is not nerely
doing justice between the enployer and the enployee. The
guestion of doing anything in the interest of social justice
comes in when the State has a social interest in a situation
or in an activity because of its repercussions on the
conmunity at large. Therefore, when the social interest of
the community is involved in a situation or an activity, the
interests of all parties who are affected by it have to be
borne in mnd, the parties being not nmerely the enployers
and the enployees but also the community at large which
i ncludes also the consumers. So, where a direction in an
award s sought to be sustained on the ground that it was
made with the intention of pronoting social justice it nust
be shown that the adjudi cator had borne in mind also the
interests  of the comunity. This aspect of the matter has
not been borne in mind by the Tribunal and, therefore, the
relevant direction in its award cannot be sustained on the
ground that it is actuated by the need of pronoting socia
justice.

The ground given by the Tribunal, as already stated, is

that there is discrimnation and the existence of the
discrimnation wll ' be a perpetual source  of unr est .
Granti ng, again, ‘that there “is discrimnation it is

difficult to appreciate now it can be a perpetual source of
bitterness for. with the efflux of time, the old enployees
will gradually be fading out till at last there will be left
only that category of workers to which the provisions of is.
79 of the Factories Act apply.
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Nor again. do | think the fact that a di spute a
conparatively of mnor character and that the financia
burden entailed on the enployer is.inconsiderable, 'a natter
whi ch would entitle the Tribunal to alter a contract between
an enployer and his enployees. |In fact these factors are
not relevant for consideration. |If the |leave terns offered
to new enpl oyees were on their face unfair, the nere fact
that the enployer did not have the capacity to pay woul d not
have been allowed to influence the deternmination of -the
issue. | would go further and say that since the Trust has
provided for its new entrants such |eave facilities as are
recogni sed by the Factories Act itself as fair, it was not
open to the Tribunal to revise the relevant ‘term of. the
contract, .

For all these reasons | am of opinion that the appeal ' nust
succeed and the award of the Tribunal should beset “aside in
so far as it refers to the demand rmade by the enpl oyees for
grant of the sane |eave to new entrants as is being granted
to ol d enpl oyees.

By COURT. |In accordance with the opinion, of the mjority,
the appeal fails and is dismssed with costs.
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