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ACT:

HEADNOTE

JUDGVENT:
ORDER
Thi s appeal by special |eave is directed against the
j udgrment of the Hi gh Court dated 13th Septenber, 1996.
Appel lant is t he tenant . Respondent is the
| andl or d. The premses had been | et out by the
predecessor-in-interest —of the present respondent-|andl ord
in 1968. The suit for eviction was filed against the tenant
by the respondent-|andl ord on various grounds including the
ground that he required the suit premises for his bona fide
personal need for starting his business. It was the case of
the respondent - landlord that though he was an advocate, he
wanted the suit shop for starting his business of a'’ Genera
Store’ as he did not intend to practice law. The ‘suit was
resi st ed. The trial court after framng issues and
recordi ng evidence cane to the conclusion that the need of
the landlord was not genuine or bonafide. The suit was
di sm ssed. Landlord s appeal before the appellate authority
failed and the finding recorded by the trial court of the
effect that the need of the landlord was not bona fide or
genui ne was confi rmed. The landlord thereupon filed a
second appeal in the H gh Court. By the inpugned order the
concurrent findings of fact were set aside by the |earned
Single of the High Court in second appeal
We have heard | earned counsel for the parties.
The |learned Single Judge while admitting the second
appeal under Section 100 CPC framed the followi ng -question
of law -
" Whet her t he findi ng rel ating to bonafi de
requi renment of the appellant of the Courts bel owis
vitiated due to irrelevant consideration and under
I aw?’
In Panchugopal Barua vs. Uresh Chandra Goswam :

(1997) 4 SCC 713 to which one of us (Anand, J.) was a party
expl ai ning the scope of Section 100 CPC, it was observed : -
" 7. A bare | ook at Section 100 CPC shows
that the jurisdiction of the High Court to
entertain a second appeal after the 1976 Amendnent
is confined only to such appeals as involve a
substantial question of law, specifically set out
in the menorandum of appeal and formulated by the
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H gh Court. O course, the proviso the section
shows that nothing shall be deened to take away or
abridge the power of the court to hear, for reasons
to be recorded, the appeal on any other substantia
guestion of law, not forrmulated by it, if the court
i s satisfied that the case involves such a
guestion. The proviso presupposes that the court
shal | i ndi cate in its order the substantia
guestion of |aw which it proposes to decide even if
such substantial question of law was not earlier
formulated by it. The existence of a ’substantia
guestion of law is thus, the sine qua non for the
exercise of the jurisdiction under the anended
provi si ons of Section 100 CPC. "
The above judgnent was approved by a three Judge
Bench of this Court in- Kahitish Chandra Purakait vs.
Santosh Kumar Purkaji and others : (1997) 5 SCC 438 wherein
it was held :-
"10 We would only add that (a) it is the
duty cast upon the H gh Court to formulate the
substantial question of l'aw involved in the case
even at the “initial stage; and (b) that in
(exceptional) cases, at a later point of tine,
when the Court exercises its " jurisdiction under
the proviso to sub-section(5) of Section 100 CPC
in fornmulati ng the substantial question of |aw,
the opposite party should be put on notice
thereon and should be given a fair or proper

opportunity to meet ~the point. Proceeding to
hear the appeal wi t hout fornmul ati ng the
substantial —question of law involved in the
appeal is illegal and is an _abnegation or

abdi cation of the duty cast on court; and even
after the fornulation of the substantial question
of law, if a fair or proper opportunity is not
afforded to the opposite side, it will anpunt to
deni al of natural justice. The above paraneters
within which the H gh Court has to exercise its
jurisdiction under Section 100 CPC shoul d ~al ways
be borne in mind. W are sorry to state that the
above aspects are seldomborne in mnd in many
cases and second appeals are entertained and/or
di sposed of, wthout conformng to the above
di scipline."
The question of law formul ated by the | earned Single
Judge, noticed above, strictly speaking is not even a
guestion of law, |et alone a substantial question of |aw.
The existence of a substantial question of (|aw The
exi stence of a ’'substantial question of law , is the sine
gua non for the exercise of jurisdiction by the Hi gh / Court
under the amended provisions of Section 100 CPC. It appears
that the [ earned Single Judge over |ooked the change brought
about to Section 100 CPC by the Anendment made in 1976. The
Hi gh Court wunjustifiably interfered with pure questi ons of
fact while exercising jurisdiction under Section 100 CPC
It was not proper for the |Ilearned Single Judge to have
reversed the concurrent findings of fact while exercising
jurisdiction under Section 100 CPC That apart, we find
that the | earned Single Judge did not even notice, |let al one
answer the question of |aw which had been forrmulated by it
at the tinme of adm ssion of the second appeal. There is no
reference to the question of law in the inpugned order and
it appears that the High Court thought that it was dealing
with a first appeal and not a second appeal wunder Section
100 CPC. The findings of fact recorded by the two courts
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bel ow were based on proper appreciation of evidence and the
material on the record. There was no perversity, illegality

or irregularity in those findings. None has been brought to
our notice by the | earned counsel for the respondent either

The findings, therefore, did not require to be upset in a
second appeal under Section 100 CPC. The judgnment of the
| earned Single Judge, under the circunstances, cannot be
sust ai ned. This appeal consequently succeeds and is
al | oned. The judgment and order of the High Court dated
13th Sept. 1996 is set aside. As a result, the eviction
suit filed by the landlord shall stand dism ssed. No costs.

( A S. ANAND )
New Del hi
( B. N. KIRPAL )




