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1. These two connected appeal s have been filed agai nst the inpugned
j udgrment of the Andhra Pradesh H gh Court dated 14.12.1999 in Wit
Petition No. 25555 of 1998.

2. Heard | earned counsel for the parties and perused the record.

3. Appel  ant Nirmal Chandra Sinha belongs to the Indian Rail way

Servi ce of Mechani cal Engineers (I'RSVE) havi ng been appoi nted on

2.5.1958. When his turn cane for consideration for pronotion as Genera
Manager, he was working as Chi ef Mechani cal Engi neer of Southern

Eastern Railway. He was pronoted to the post of General Manager on
29.11.1996. He clainmed notional promotion w e.f. 13.3.1996 with

consequential benefits. Hs OA was rejected by the Central

Admi ni strative Tribunal, but against that order he filed a wit petition which
was partially allowed by the H gh Court.

4. Agai nst the aforesaid judgnent of the H gh Court appeals were filed
both by appellant N rmal Chandra Sinha as well as the Union of India.

5. In the appeal filed by appellant N rmal Chandra Sinha, the ground
taken was that the High Court partially allowed the wit petition by giving
hi m noti onal pronotion as General Manager w.e.f. 13.3.1996 with

consequential benefits, but the Hi gh Court has wongly rejected his prayer
that he should be senior to the contesting private respondent Nos. 3 & 4. On
the other hand, in the appeal filed by the Union of India it was alleged that
the H gh Court wongly directed that appellant N rmal Chandra Sinha

shoul d be notionally pronoted as General Manager w.e.f. 13.3.1996 with
consequential benefits.

6. We are of the opinion that the appeal of appellant N rmal Chandra
Si nha being Cvil Appeal No. 8058 of 2001 deserves to be dism ssed while
the appeal filed by the Union of India being Cvil Appeal No. 8059/2001
deserves to be all owed.

7. It has been held in a series of decisions of this Court that a pronotion
takes effect fromthe date of being granted and not fromthe date of
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occurrence of vacancy or creation of the post vide Union of India and
others vs. K. K. Vadera and others 1989 Supp (2) SCC 625, State of
Uttaranchal and another vs. Dinesh Kunar Sharnma 2007 (1) SCC 683,

K. V. Subba Rao vs. CGovernnent of Andhra Pradesh 1988(2) SCC 201,
Sanjay K Sinha & others vs. State of Bihar and others 2004 (10) SCC
734 etc.

8. Learned counsel for appellant N rmal Chandra Sinha, however, relied

on a decision of this Court in Union of India vs. B.S. Agarwal and

anot her 1997 (8) SCC 89. W have carefully perused the decision and we

are of the opinion that the said decision is distinguishable. |In that case the
facts were that, under the relevant rule for promotion as General Manager it
was necessary to have at least two years’ tenure on the | ower post. The
respondent did not actually have two years’ tenure, yet this Court held that

he was eligible for pronotion since he had been enpanel |l ed and t he vacancy

on whi ch he should be pronoted had occurred before two years of his

consi deration for pronotion.

9. In our opinion, the aforesaid decision in Union of India vs. B.S.
Agarwal * (‘supra) was given on-the special circunstances of that case and on
humani t ari-an consi derations, but it cannot be said to be a precedent for other
cases. Wiuen the rule requires two years’ actual service in the | ower post
before a person can be considered for pronmotion as Ceneral Manager, that

rul e cannot be viol ated by considering a person who has not put in two years’
service in the | ower post. Moreover, in the aforesaid decision in Union of
India vs. B.S. Agarwal (supra), the respondent had not actually been
pronmot ed as Ceneral WManager, but he only clainmed that he was eligible to be
consi dered for pronotion as General Manager. This fact al so makes the

af oresai d deci si on di stingui shable.

10. In the present case, appellant N rmal Chandra Sinha was pronoted as
General Manager on 29.11.1996, but he clains that he should be deened to

have been promoted w. e.f. 13.3.1996 with consequential benefits. W are

afraid this relief cannot be granted to him It is settled law that the date of
occurrence of vacancy is not relevant for this purpose.

11. For the reasons given above, the inpugned judgment is set aside.
Cvil Appeal No. 8058 of 2001 is disnissed and C vil Appeal No. 8059 of
2001 stands all owed. There shall be no order as to costs.




