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Thi s appeal by special leave is filed by the original defendant
agai nst the judgnent and order dated 18th Decenber, 1998 passed by
the H gh Court of Karnataka in R S. A No.802 of 1995.

Briefly, the facts giving rise to this appeal are as follows:\027

K.M Shaffi, respondent herein instituted a suit bearing O S
No. 451/84 in the Court of Principal Munsiff, Bellary (hereinafter for
the sake of brevity referred to as "the trial Court") for a declaration
that a portion of T.S. No.272-A and T.S. No.273-B admeasuring
80’ x120' (hereinafter for the sake of brevity referred to as "the suit
plot") was his and his brother’s absolute property. |In the said suit, the
plaintiff also sought an injunction restraining the appellant herein
(defendant) fromentering the suit plot.

T.G Sreenivasa Pillai, T.G Vivekananda Pillai and T.G
Sat hyanarayana Pillai sons of QurunathamPillai were the owners of
suit land bearing S. No.635R (which was revised to T.S. 272)
adneasuring 90 cents and S. No.635T (revised to T.S. 273)
adneasuring 5 acres 38 cents. The sons of Gurunatham Pillai sold the
above | ands to Khan Saheb Abdul Hye vide sal e deed dated
14.11.1944 (Ex.P.1) for Rs.300/-. Khan Saheb Abdul died in 1947
| eaving behind himhis two sons, Basheer and Muneer who in turn
gifted the said lands to one Sattar (father of the plaintiff) and Rahi man
(plaintiff’s uncle) under gift deed dated 20.6.1966 (Ex.P2). Sattar and
Rahi man got the above | ands sub-divided. In the partition suit
No. 381/ 72 on the file of Principal Miunsiff, Bellary the plaintiff herein
and his brother got the sub-divided plot Nos.T.S. 272A and T:S. 273B
whi ch included the suit plot admeasuring 80" x120'. The present title
suit was filed when the appellant herein tried to enter upon the suit
pl ot .

In the witten statement, the appellant herein pleaded that the
suit plot adnmeasuring 80’ x120° was a separate plot and that it was not
a part of T.S. 272A and T.S. 273B as alleged. It was pleaded that the
suit plot was separately assessed by the municipality. 1t was pleaded
that on 19.7.1967, the husband of the appellant had bought the suit
pl ot fromone Rajarathnam That the husband of the appellant had
| ater on executed a deed of settlenent in favour of the appellant on
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12.1. 1973 and that the appellant had been in possession and in
enjoynment of the suit plot. That Rajarathnam had purchased the suit

plot in 1965 fromthe wife of GurunathamPillai. |In the witten
statenment, the appellant herein denied that the sons of Gurunatham
had sold the | ands to Khan Saheb Abdul as alleged. It was contended

that sons had no right to sell the said lands. That the wife of
Gurunat ham was the owner. That she had not executed any

conveyance in favour of Khan Saheb. |In the witten statenent,
appel | ant denied the gift by sons of Khan Saheb to Sattar and
Rahi man.

Two main points arose for determnation before the trial Court.
Firstly, whether the plaintiff is the owner of the suit plot. Secondly,
whet her the suit plot fornmed part of T.S.272A and T.S. 273B
According to PWM the title cane to himthrough the sons of
Gurunat ham vi de Ex. Pl which was a registered sal e deed dated
14.11.1944 and | ater on under EXx.P2 which is gift deed executed by
sons of Khan Saheb in favour of Sattar and Rahi man

On _the other hand, the appellant (defendant) clained title only
to the suit plot adneasuring 80 x120". She clainmed it to be a separate
property. She traced her title to the wife of Gurunatham She
contended that the sons of Gurunatham had no right to sell

The trial Court found that when on 14.11. 1944 t he sons of
Gurunat ham Pi Il ai had sol d the above l'ands vide sale deed Ex.P1 to
Khan Saheb Abdul for Rs.300/-, the wife of Gurunatham had no right
to sell the suit plot in 1965 through her constituted attorney to
Raj ar at hnam from whom t he husband of the appellant clains to have
purchased the suit plot. The trial Court further observed that before it
there was no plea that the wife of CGurunatham was the absolute
owner. The trial Court found fromEx.Plthat the sons of Gurunatham
had sold the lands for fam |y necessity. 1In the circunstances, the tria
Court held that no title had vested in Rajarathnam | The trial Court
further found that Ex.P1 was nore than 30 years ol d docunent and
the presunption under Section 90 of the Evidence Act applied to the
said docunents. Before the trial Court Ex.P2 stood proved by the
plaintiff who exam ned the constituted attorney of Basheer and
Muneer as PW2. Further, execution of Ex.P2 was not chall enged.

At this stage, it may be nentioned that the appellant did not
object to the registered sale deed Ex. P1 dated 14.11. 1944 bei ng
marked and adnitted in evidence. The appellant also did not chal l'enge
the execution of Ex.P2. Hence the trial Court decreed the suit,

Bei ng aggrieved by the decree passed by the trial Court, the
appel | ant herein preferred Regul ar Appeal no.36 of 1988 in the Court
of Civil Judge, Bellary (hereinafter for the sake of brevity referred to
as "the |l ower appellate Court"), who took the view.inter alia that the
plaintiff had failed to prove Ex.P1 and Ex. P2 as neither the executant
nor the donor had been exani ned. That Ex.Pl1 and Ex. P2 coul d not be
acted upon as the original deed dated 14.11.1944 (Ex.Pl) had not been
produced. The |ower appellate Court found that the plaintiff had not
laid the foundation for admssibility of secondary evi dence under
Section 65(a) and (f) and in the circunstances the sale was not
proved. The | ower appellate Court observed that although the origina
deed was available in the collateral proceedings the plaintiff took no
steps to produce it before the trial Court in the present suit. The |ower
appel | ate Court further found that the power of attorney in favour of
PW2 was duly registered. That the plaintiff could have summoned it
fromthe office of the sub-registrar. This was not done. |In the
ci rcunst ances, the |lower appellate Court cane to the conclusion that
both the Exhibits P1 and P2 were not proved. Consequently, the
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| ower appellate Court allowed the appeal and dismissed the suit filed
by the plaintiff.

Aggri eved by the decision of the | ower appellate Court, K M
Shaffi, the original plaintiff preferred Second Appeal under section
100 of CPC before the Hi gh Court. At the time of adm ssion of the
second appeal, follow ng substantial question of |aw was fornul ated
by the Hi gh Court:\027
"As to whether the |l ower appellate Court has erred in
hol ding that the certified copies of the sale deed and the
gi ft deed being Exs.Pl and P2 respectively are not
adm ssible in evidence and as such the plaintiff had fail ed
to substantiate his title over the suit schedul e property?"

The Hi gh Court on consideration of various authorities cane to
the concl usion that since the copy of Ex.Pl was a certified copy and
since it is nore than 30 years old docunment, the trial Court was right
in invoking the presunption under Section 90 of the Evidence Act.
Consequently, the appeal was allowed. Hence, this civil appeal

Ms. Kiran Suri, 1earned counsel appearing on behal f of the
appel l ant submitted that once the docunent becomes incapabl e of
bei ng proved for want of primary evidence, the foundation of
secondary evi dence nust be laid, wthout which, such secondary
evi dence was i nadm ssible. That in the present case, no steps were
taken by the plaintiff to produce the original sale deed. That no steps
were taken to prove the loss of the original sale deed. That no steps
were taken to establish the source fromwhich certified copy was
obt ai ned. She submitted that if the foundation is |aid under section 65
and if the plaintiff was able to prove that the original sale deed was
| ost then the secondary evidence was adm ssibl'e but in the absence of
such a foundation, the Hi gh Court erred in holding that the regi stered
certified copy of the sale deed was admi ssible in evidence as the
docunent produced was nore than 30 years ol d.

We do not find merit inthis civil appeal. /In the present case the
obj ection was not that the certified copy of EX.PLis in itself
i nadm ssi bl e but that the nbode of proof was irregular and insufficient.
njection as to the node of proof falls within procedural |aw.
Therefore, such objections could be waived. They have to be taken
before the docunment is marked as an exhi bit and admtted to the
record (See: Order XIll Rule 3 of Code of Civil Procedure).  This
aspect has been brought out succinctly in the judgnment of this Court in
R V. E. Venkatachal a Gounder v. Arul m gu Vi swesaraswani & V. P.
Tenmpl e & Another reported in [(2003) 8 SCC 752] to which one of
us, Bhan, J., was a party vide para 20:
" 20. The | earned counsel for the defendant-respondent
has relied on Ronman Catholic Mssion v. State of
Madras [AIR 1966 SC 1457] in support of his
submi ssi on that a docunent not admi ssible in evidence,
t hough brought on record, has to be excluded from
consi deration. W do not have any dispute with the
proposition of law so laid down in the abovesaid case.
However, the present one is a case which calls for the
correct position of |aw being nade precise. Odinarily,
an objection to the admissibility of evidence should be
taken when it is tendered and not subsequently. The
objections as to admissibility of docunents in evidence
may be classified into two classes: (i) an objection that
the docunent which is sought to be proved is itself
i nadm ssible in evidence; and (ii) where the objection
does not dispute the adm ssibility of the docunent in
evidence but is directed towards the node of proof
alleging the sane to be irregular or insufficient. 1In the
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first case, nerely because a docunent has been marked

as "an exhibit", an objection as to its admissibility is not
excluded and is available to be raised even at a | ater stage
or even in appeal or revision. |In the latter case, the

obj ection should be taken when the evidence is tendered

and once the docunent has been admtted in evidence

and marked as an exhibit, the objection that it should not
have been admitted in evidence or that the node adopted

for proving the docunent is irregular cannot be all owed

to be raised at any stage subsequent to the marking of the
docunent as an exhibit. The latter propositionis a rule

of fair play. The crucial test is whether an objection, if
taken at the appropriate point of tine, would have

enabl ed the party tendering the evidence to cure the

defect and resort to such node of proof as would be

regular. The om ssion to object becomes fatal because

by his failure the party entitled to object allows the party
tendering the evidence to act on an assunption that the
opposite party is not serious about the node of proof. On
the ot her hand, a pronpt objection does not prejudice the
party tendering the evidence, for two reasons: firstly, it
enabl es the court to apply its mnd and pronounce its

deci sion on the question of adm ssibility then and there;
and secondly, in the event of finding of the court on the
node of proof sought to be adopted goi ng agai nst the

party tendering the evidence, the opportunity of seeking

i ndul gence of the court for permtting a regul ar node or

nmet hod of proof and thereby renovi ng the objection

rai sed by the opposite party, is-available to the party

| eadi ng the evidence.  Such practice and procedure is fair
to both the parties. Qut of the two types of objections,
referred to hereinabove, in the latter case, failure to raise
a pronpt and tinely objection amounts to waiver of the
necessity for insisting on formal proof of a docunent, the
docunent itself which is sought to be proved being

adm ssible in evidence. In the first case, acqui escence
woul d be no bar to raising the objection in a superior
court."”
To the sane effect is the judgnent of the Privy Council in the

case of Copal Das & Anr. v. Sri Thakurji & Os. reported in [AIR

1943 PC 83], in which it has been held that when the objection to the
node of proof is not taken, the party cannot lie by until the case

cones before a Court of appeal and then conplain for the first time of
the node of proof. That when the objection to be taken is not 'that the
docunent is in itself inadm ssible but that the node of proof was
irregular, it is essential that the objection should be taken at the tria
before the docunent is marked as an exhibit and adnmitted to the

record. Simlarly, in Sarkar on Evidence, 15th Edition, page 1084, it
has been stated that where copies of the docunents are admtted

wi t hout objection in the trial Court, no objection to their admissibility
can be taken afterwards in the court of appeal. Wen a party gives in
evidence a certified copy, w thout proving the circunstances entitling
himto give secondary evidence, objection nust be taken at the tine of
adm ssion and such objection will not be allowed at a | ater stage.

In the present case, when the plaintiff submitted a certified copy
of the sale deed (Ex.Pl) in evidence and when the sal e deed was taken
on record and marked as an exhibit, the appellant did not raise any

obj ection. Even execution of Ex.P2 was not challenged. 1In the
circunstances, it was not open to the appellant to object to the node
of proof before the |ower appellate Court. |If the objection had been

taken at the trial stage, the plaintiff could have net it by calling for the
original sale deed which was on record in collateral proceedings. But
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as there was no objection fromthe appellant, the sale deed dated
14.11.1944 was marked as Ex. Pl and it was admtted to the record
wi t hout obj ecti on.

For the foregoing reasons, we do not find any nerit in this civi
appeal and the sane is accordingly dismssed, with no order as to
costs.




