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ACT:

El ection Petition--Security deposit-Disnissal of Petition by
El ection Tribunal! for defect in deposit-Appeal to High
Court, if competent-Representation of the People Act, 1951
(43 O 1951), ss. 90(3), 98, 116-A and 117.

HEADNOTE

Respondent | filed an election petition challenging the
election of the appellant. The security required to be
deposited wunder s. 117 O the Representation of the People
Act, 1951, was made in the followng terns:

" Security deposits for Election Petition of Bargi ~ Assenbly
Constituency No. 97, Distt. Jabal pur, Mdhya Pradesh.
Ref undabl e by order of the Election Comission of |India, New
Del hi . "

Before the El ection Tribunal the appellant rmade an applica-
tion alleging that there was non-conpliance wth t he
provisions s. 117 inasmuch as (i) the deposit was not in
favour of the Secretary to the El ection Commi ssion, and (ii)
the amount was only refundable to the depositor and would
not be payable to appellant in case the petition was
di sm ssed under s. 90(3). The Tri bunal uphel d the
objections and disnissed the petition under. . s. 00(3).
Respondent | preferred an appeal under s. 116-A of the Act
to the H gh Court. The H gh Court allowed the appeal, set
aside ,the order of the Tribunal and sent back the petition
for trial. The appellant contended that no appeal lay to
the Hi gh Court and that there was non-conpliance wth the
provisions of s.117.

Hel d, that, an appeal lay to the H gh Court under s. 116-A
of the Act against the dismissal of the election petition
under S. 90(3) by the Tribunal. The order passed by the
Tri bunal under s. 90(3) was an order passed at the,
conclusion of the trial of the petition and was in substance
and in law one under s. 98. Once an election petition was
entrusted to the Tribunal the trial started and any order
passed by the Tribunal which concluded the trial was an
order at the conclusion of the trial

Hari sh Chandra Bajpai v. Tirloki Singh, [1957] S.C.R 370,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

referred to.
@ul sher Ahnad v. Election Tribunal, A l.R 1958 Madh. Pra.
224, approved.

Hel d, further that, there had been substantial conpliance
with the provisions of s. 117 of the Act. Section 117 was
not to be strictly or technically construed and a
substantial conpliance with its requirenents was sufficient.
The security in this case
528
had been made in respect of the election petition in
guestion and it had been credited towards the accounts of
the El ection Comm ssion. = The use of the words " refundable
" would not prevent the El ection Comm ssion frommaking an
order of paynent of the anpbunt to the successful party.
Kanraj Naday v. Kunju Thevar, A I.R [1958] S.C. 687,
appli ed.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON: Civil Appeal No. 343 of 1958.
Appeal by special leave fromthe judgnment and order dated
March 8, 1958, of the Madhya Pradesh High Court in First
Appeal No. 141 of 1957, arising out of  the judgment and
order dated Decenber 5, 1957, of the Election Tribunal
Jabal pur, in Election Petition Case No. 1 of 1957.

G C. Mathur, for the appellant.

P. Rama Reddy and R, Mahalingier, for respondent No. 1.
1959. April 9. The Judgment of the Court was delivered by
GAJENDRAGADI KAR, J.-Thi s appeal by special |eave arises out
of an election petition filed by respondent | (No.. 320 of
1957) before the El ection Conm ssion, New Delhi, in which he
prayed that the appellant’s electionto the Madhya Pradesh
Legi sl ative Assenmbly from Bargi ~ constituency should be
declared to be void and that it should be further declared
that he had hinself been duly elected from the said
constituency. The polling for the election in question was
taken on March 9, 1957, and the result was declared on March
12, 1957. O the three candidates who had  stood for
el ection, the appellant secured 9308 votes, respondent 1
8019 votes and the third candidate, respondent 2, 3210
vot es.

The petition filed by respondent | was entrusted to the
El ection Tribunal, Jabalpur, for trial. On Cctober 12,
1957, the-appellant filed before the El ection Tribunal, an
objection wunder s. 90, sub-s. (3) of the Representation of
the People Act, 1951 (hereinafter called the Act), alleging
that respondent 1 had not conplied with the provisions of s.
117 of the Act in regard to

529

the making of the deposit of the security for costs and
praying that his election petition should be dismnissed on
that account under s. 90, sub-s. (3) of the Act. Respondent
I disputed these allegations and urged that there was  no
justification for dismssing his petition under s. 90, sub-
s. (3) of the Act.

By its order passed on Decenber 5, 1957, the Election
Tribunal held that the provisions of s. 117 were nmandatory
and that they had not been conplied with by respondent 1. ID
the result the application filed by the appellant was
al l owed, his objection was upheld and the election petition
presented by respondent | was dism ssed under s. 90, sub-s.
(3) of the Act.

On Decenber 27, 1957, respondent | preferred an appeal in
the H gh Court of Madhya Pradesh at Jabal pur against the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

said order (Appeal No. 141 of 1957). |In the Hgh Court a
prelimnary objection was urged on behalf of the appellant
that the appeal preferred by respondent | was inconpetent
under s. 116A of the Act. This objection was overruled and
the merits of the appeal were considered by the H gh Court.
On the nerits the H gh Court held that respondent 1| had
substantially conplied with s. 117 and so the order passed
by the Election Tribunal dismssing the election petition
filed by respondent | was set aside and the said petition
was sent back to the Election Tribunal for disposal in
accordance with | aw

On February 22, 1958, the appellant applied to the High
Court for a certificate of fitness but his application was
di smi ssed. Thereupon the appellant applied for, and
obt ai ned, special |eaveto appeal fromthis. Court on Apri
14, 1958. That is how this appeal has come to this Court.
The first point which calls for-our decision in this appea
is whether the H gh Court was right in holding that the

appeal | preferred before it by respondent | was conpetent.
The appellant’s contention i's that the inpugned order was
passed under —s. 90, sub-s. (3) and no appeal is provided
agai nst such an order under s. 116A. Section 116A provides
that an appeal shall lie fromevery order nmade by the
tribunal under s. 98 67

530

or s. 99 to the Hgh Court of the State in whhich the
tribunal is constituted. We are not~ concerned in the
present appeal wth s. 99. The case for respondent | is

that in substance and in |aw the inpugned order nust be
deened to have been passed under s. 98. That is the view
which the High Court has taken and we are satisfied that the
Hi gh Court is right.

It is true that in terms and in formthe order was ' passed
under s. 90 sub-s. (3); and it is-also true that the ' right
to prefer on appeal is a creature of the statute and no
appeal can be held to be conpetent unless it is shown that
such a right flows fromthe relevant statutory provision

itself, In order to decide whether or not an order passed
under s. 90, sub-s. (3) can be regarded in Jlaw and in
substance as an order passed under s. 98, it would be

rel evant to consider the scope and effect of the -provisions
of the said two sections. Section 98(a) provides that at
the conclusion of the trial of an election petition the
tribunal shall make an order dismssing the el ection
petition. There is no doubt that in the present case the
El ecti on Tribunal has dismnissed the election, petition filed
by respondent 1. But the appellant’s contention is that this
di sm ssal cannot be said to be under s. 98(a)  because. the
order dismssing the petition has not been passed at/  the
conclusion of the trial of the election petition. Thi s
argunent is not well-founded. Section 90, subs. (3) ' under
whi ch the inpugned order purports to have been passed occurs
in ch. [l of Pt. VI which deals with the trial of
el ection petitions. In other words., s. 90, sub-s. (3)
confers power on the tribunal to dismss the election
petition after the trial of the election petition has
comenced. The schenme of ch. [IIll clearly indicates that
once an election petition is referred to an El ection
Tribunal for trial under s. 86 the tribunal is possessed of
the petition and all proceedings before it are proceedings
in the trial of the said petition. Section 85 shows that
for failure to conply with the provisions of ss. 819 82 and
117, the Election Commssion is enmpowered to dismiss the
el ection petition. |If the Election Conm ssion exercises its
jurisdiction and passes an order
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531
di smssing any election petition, it my be said that the
election petition never reached the stage of trial ; but

once the petition has passed the scrutiny of the El ection
Conmi ssion under s. 85 and it has been referred. to the
El ection Tribunal for trial, any, further action taken by
the parties or any order passed by the tribunal under the
said petition would constitute a part of the trial of the
sai d petition. This question has been i ncidental ly
consi dered by this Court in Harish Chandra Bajpai v. Tril ok

Singh (1) while it was dealing with s. 90, sub-s. (2) of the
Act; and it has been held that " the provisions of ch. [11
read as a whole clearly showthat | the trial is used as
neani ng the entire proceedings before the tribunal from the
time the petition is transferred to it under s. 86 until the

pronouncerment of the award ". Therefore, there can be no
doubt that the order passed under s. 90, sub-s. (3) is an
order passed at the conclusion of the trial. It 1is true

that it is an-order-on a prelimnary point of |aw raised by
the appellant; but even so the decision of the prelimnary
i ssue i s undoubtedly a part of the trial of the petition and
it cannot be said that the order passed on such a
prelimnary point is-not an order passed at the conclusion
of the trial when it, infact, concludes the trial

Section 90, sub-s. (3) provides that the tribunal shal
di smiss an election petition which does not conply with the
provisions of ss. 81, 82 or 117 notwi thstanding that it has
not been disnissed by the El ecti on Comi ssion under s. 85.
It would thus be clear that an objection raised against the
conpetence of the election petition on the ground that the
provi sions of the aforesaid sections have not been  conplied
with can be considered by the El ection Comm ssion suo notu
under s. 85 and if it is upheld the election petition can be
di smissed wthout any further enquiry; but if the El ection
Conmi ssion does not dismss the petition under s. 85,  then
the sanme objection can be raised before the Election
Tribunal by the respondent to the election petition ; and
when it is so raised it assumes the character /of a
prelimnary objection and

(1) [1957] S.C.R 370, 387.

532

is dealt with by the Election Tribunal as —any prelimnary
objection would be dealt with by a civil court wunder the
Code of Civil Procedure. That being so, a prelinnary
obj ection has been tried and the decision on the prelimnary
objection being in favour of the respondent the election
petition is dismssed. Though the order of  dismssal in
form may be under s. 90, subs. (3), it is in substance and
in law an order of dism ssal passed at the conclusion of the
trial and nust be deenmed to be an order wunder s.” 98(a).
That is the view which the Madhya Pradesh High Court has
taken in Qulshar Ahnmed v. Election Tribunal (1) and it was
this decision which was followed by the High Court in the

pr esent pr oceedi ngs. In our opinion, therefore, the
contention raised by the appellant that the appeal preferred
by respondent |- before the Hi gh Court was inconpetent nust

be rejected.

The question of construing s. 90 can be considered from
anot her point of view It provides for the procedure before
the tribunal and |lays down that it is open to the
tribunal to dismss an election petition under s. 90, sub-s.
(3); but this being a procedural provisionis woul d not
be wunreasonable to hold that, when the actual or der
dism ssing the petition is passed, it would be referable to
the provisions of s. 98(a). The sanme conclusion would
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follow if we consider the provisions of ss. 103, 106 and
107. It cannot be suggested that the order passed by the
tribunal dismissing the election petition for nonconpliance
of s. 117 is not required to be communicated to the El ection
Conmi ssion under s. 103 or transmtted by the El ection
Conmission to the appropriate authority wunder s. 106.
Simlarly it cannot be said that such an order would not
take effect as soon as it is pronounced by the tribuna
under s. 107. It would thus be noticed that though the
provi sions of these sections are obviously applicable to an
order dism ssing the election petition on the ground of non-
conpliance of s. 117, in terms the said sections refer to
orders passed under s. 98 or s. 99. Therefore, we think it
would be reasonable to hold that, where the tribuna
di smisses an el ection petition by virtue of the provi-

(1) A 1.R 1958 Madh: Pra, 224.

533

sions contained in s. 90, sub-s. (3), the order of dismssa
nust be deened to have been nade under s. 98. Simlarly s.
99(1) (b) ~which enpowers the tribunal to fix the tota
amount of costs payable and to specify the person by and to
whom that shall be paidin terms refers to cases where an
order is made under-s. 98. It cannot be suggested that,
where an order of dismssal is passed under s. 90, sub-s.
(3), the tribunal cannot, nmake an appropriate order of
costs. This provision also indicates that-the order passed
under s. 90, sub-s. (3) is in law and i n substance an order
passed under s. 98(a) . It is true that in cases where
such ail order is passed s. 99(1)(a) would not. come into
operation, but that can hardly affect the position that an
order’ under s. 90, sub-s. (3) is nevertheless ‘an order
under s. 98.

W would like to add that by Act 58 of 1958 an explanation
has been added to s. 90, sub-s. (3) which clarifies the
legislative intention on this~ point. This expl anation
provides that an order of the ~tribunal dismssing an
el ection petition under this sub-section shall be deened to

be an order nade wunder cl. (a) of s. 98. After the
enact ment of this explanation there can be no doubt that ai
order passed under s. 90, sub-s. (3) woul d-be appeal abl e

under s. 116 A of the Act .
That takes us to the second point raised by the appellant
that the Hi gh Court was in error in holding that respondent
| bad conplied with the provisions of s. 117 of the Act.
Section 117 provides that the petitioner shall enclose wth
the petition a Government Treasury Receipt showing that a
deposit of Rs. 1,000/ has been nade by him either in a
CGovernment Treasury or in the Reserve Bank of India in
favour of the Secretary to the Election Conmssion as
security for costs of the petition. 1In the present |/ case,
respondent 1 has deposited the requisite security, “but it is
urged that the security has not been deposited as required
by s. 117. This is how the security deposit has been made
534

Under Anount.
By whom On what account. rupees in

br ought . wor ds. Rs. A P
Shiv Prasad Security deposits for Rs. One 1, 000-0-0.
Chanpuri a. El ection Petition of Thous-

Bargi Assenbly Con- and and

stituency No. 97 one

Di st t., Jabalpur, only.

Madhya Pr ad es h.

Ref undabl e by order

of the Election Conm ssion
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of India, New Del hi.
Total ... 1000-0-0.
The argurment is that the security has not been deposited in
the name of the Secretary to the El ection Conmission as
required by s. 117 and it is deposited with the condition
that it is refundable by the order of the El ecti on

Conmission of India. 1In other words, the only power which
the El ecti on Comm ssion of India can exercise in respect of
the security is to refund the anbunt to respondent | ; and

it would not be conpetent to the Conmission to direct the
amount to be paid to the appellant even if the election
petition filed by respondent | is dismssed with costs. In
our opinion, this objection is purely, technical. It has
recently been held by this Court in Kanaraj Nadar V. Kunju
Thevar (1) that s.117 should not be strictly or technically
construed and that wherever it is shown that there has been
a substantial compliance with its requirenments the tribuna
shoul d not, dism ss the "election petition under s. 90, sub-
s. (3) on technical grounds. Indeed it is clear that the
recei pt. with which this Court was concerned in the case of
Kamaraj Nadar (1), was perhaps slightly nore defective than
the receipt in the present case. The argunent based on the
use of the word " refundable ignores the fact that the
security in terms has been made in respect of the election
petition in question and it has been duly credited as
towards the account of the El ection Commi ssion. Ther ef ore,
there can be no doubt that if an

(1) A 1.R 1958 S.C. 687.
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occasion arises for the El ection Com ssion to make an order
about the paynment of this ampbunt to the successful party the
use of the word "refundable" wll cause no difficulty
what ever. W hold that the security has been nmade by,
respondent. 1 as required by S. 117 of the Act and would be
at the disposal of the Election Conmission in the  present
pr oceedi ngs.

W would like to add that even s. (117 has been subsequently
anmended by Act 58 of 1958 and the reference to the Secretary
has been del et ed.

The result is the appeal fails and must be dismssed wth
costs.

Appeal dism ssed.




