http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

CASE NO. :
Appeal (crl.) 896 of 1996

PETI TI ONER
SURI NDER SI NGH AND ANR.

RESPONDENT:
STATE COF U. P.

DATE OF JUDGVENT: 05/09/2003

BENCH
DORAI SWAMY RAJU & ARI JI T PASAYAT

JUDGVENT:
JUDGVENT

2003 Supp(3) SCR 401
The Judgrment of the Court was delivered by

ARI JI T PASAYAT, J. : The appellants were found guilty of offence punishable
under Section 302 read with Section 34 of the Indian Penal Code, 1860 (in
short the "IPC ) by the Allahabad Hi gh Court, upsetting the judgnent of
acqui ttal passed by the sessions Judge, Ranpur.

Prosecution version as presented during trial is essentially as follows :

On 28.1.1975 at about 2.00 p.m Harnam Singh (hereinafter referred to as
the 'deceased’) was nurdered in broad day light in the heart of Bilaspur
town of district Ranpur. An information was | odged by Natha Singh (PW1) to
the effect that he and his brother (the deceased) were in inimcal terms
with famly nmenbers of accused- Surinder Singh and Gurnez Singh. The dispute
initially related to a way through the fields of the deceased, nade by
Gurrmez Singh and his brother @urmukh Singh (father of accused Suri nder
Singh). The strained relationship was so acute that the police had to take
action tw ce under Section 107/117 of the Code of Criminal Procedure, 1973
(for short the 'Code’). There was however conprom se |later on. One Hardeo
Si ngh was nmurdered. He was related to Dool ah, the el der brother of accused-
Surinder Singh. Report of that nurder was | odged by Gurnukh Singh

Deceased, Natho Singh (PW1) and others were arrayed as accused persons in
the said case. The nurder took place about two years prior to-the incident
and the matter was pendi ng adjudi cation. Swarna Singh, father of accused

Pi nder Singh was witness for the prosecution in the said case. Accused-
Surinder Singh is a relative of other co-accused persons. Due to this
strained rel ati onship, there was enough bad blood flow ng. Wen the
deceased and PW1 were going fromtheir village Gadaiya towards the town of
Bi | aspur for making purchases and reached the main crossing near the
culvert of the canal, Nirmal Singh (PW4) sister’s son of the deceased net
themthere. Wien PW1 stopped to have a talk with Nirmal Singh, he asked
the deceased to proceed further. The deceased had proceeded a few paces
when suddenly the three accused persons who were standi ng nearby attacked
and assaulted with their swords. This sudden attack attracted the attention
of PW1 and he raised an al arm which attracted notice of nunber of other
persons including Shiv Prasad (PW2), the police constable who was on duty
at that time and Siya Ram (PW3). Natha Singh (PW1) and Shiv Prasad (PW2)
nmanaged to capture two of the accused persons, nanely, Surinder Singh and
Pi nder Singh along with bl ood stained swords. The ot her assail ant succeeded
in running away and coul d not the apprehended i mredi ately. Harnam Si ngh
breathed his last due to the injuries sustained by himPW1 and PW2 and
others went to the police station which is situated at a distance of two
furlongs. Two bl ood stained swords which were the weapons of assaults were
al so taken. At the police station PW1 dictated an oral report which was
taken down by Mahavir Prasad, C erk-Constable (PW8) in the register and
FIR (Ex. ka.4) ha been prepared at 2.15 p.m Accused-Surinder Singh and
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Pi nder Singh and two swords were handed over to the police. PW8 took the
swords into custody and seal ed them Sub-Inspector, Om Pal Singh (PW11)
was present at the police station. He took up the investigation and sent
two constables to the place of occurrence to guard the dead body. He then
interrogated PW1 and captured accused persons. Then he reached the place
of occurrence at about 4.00 p.m to prepare inquest report and the dead
body was sent for post-nortem exam nation. The investigating officer also
took shoes of the deceased which were lying at the spot of occurrence al ong
with other articles. The Crcle Oficer, Balbir Singh reached at the spot
around 7.00 p.m The investigation was entrusted to Narpat Singh, Station
Oficer of Police Station, MIak Khanak (PW12). Dr. A N Zutshi (PWG6)
performed the post-nortem exam nation on 29.1.1975 at about 11.00 a.m He
noticed 9 injuries. On internal exam nation he found that the occipita

bone under injury Nos. 1 and 3 were cut and broken to different pieces. The
back portion of parietal bone was al so broken. The dianeter of the brain
was cut at two places and the brain was congested. On conpl etion of

i nvestigation, charge sheet was placed and charges were framed under
Section 302 read with Section 34 | PC. The accused persons pl eaded

i nnocence. In-orderto substantiate its plea, 12 witnesses were exam ned by
prosecuti'on. One wi tness was exam ned by the accused persons claimng that
two of the accused persons were arrested fromhis Mtor repair shop and
they were not taken fromthe place of occurrence. During trial, prosecution
version primarily rested on'the evidence of PW 1, 2, 3 and 4 who were
clained to be eye-witnesses. The trial Court found that there were serious
infirmties in the prosecution version and follow ng were held to be the
vul nerabl e factors :

1. There was no inmediate notive to provoke the accused persons to conmit
a daring nurder in the heart of the town of Bilaspur

2. None of the wi tnesses produced fromthe side of the prosecution could be
said to be i ndependent w tness and no shopkeeper was produced to support
the prosecution version though they were adnmttedly present at the tine of

i nci dent;

3. Al the witnesses were chance wtnesses;

4. Presence of Constable Shiv Prasad has been held to be doubtful on the
ground that the place fromwhere he w tnesses the incident has not been
shown in the site plan and it appeared that till the site plan was prepared
it was not decided to make himan eye witness;

5. The ocular testinobny of the witnesses was not in _consonance with the
medi cal evi dence;

6. The FIR appeared to have been prepared afterwards;

7. 1t was not probable to believe that Gurnez Singh, if he had taken part
in the incident, would have been sl eeping at his house from where he was
arrest ed;

8. It was not expected that accused Surinder Singh and Pinder Singh would
have neekly surrendered w thout putting any resistance.

He, therefore, directed acquittal of the accused person

Aggrieved by the said judgment of acquittal, the State of Utar Pradesh
preferred a Governnent Appeal (Crl.) No. 585 of 1976. During pendency of
the appeal the accused Gurnez Singh was reported to be dead and, therefore,
it was held that appeal abated so far as he is concerned. After anal yzing
the evidence on record, the High Court canme to hold that the approach of
the trial Court was indefensible and was full of errors and great enphasis
was |aid on insignificant and unreasonable grounds. It was primarily held
that there were no inconsistencies or discrepancies in the prosecution

evi dence to warrant an order of acquittal. Therefore, the judgnent of the
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trial Court was set aside and the accused appellants were found guilty of
of fence puni shabl e under Section 302 read with Section 34 | PC and each of
the accused was convicted and sentenced to inprisonment for life.

In the present appeal, |earned counsel for the appellants at the threshold
took exception to the trial on the ground that the accused persons were
juvenil es as defined under the Juvenile Justice Act, 1986 (in short the
"Juvenile Act’) at the tinme of occurrence. There was no determination of
their respective ages and if the trial Court doubted the correctness of
their age, a proper enquiry to determne their age should have been
undertaken. It was pointed out that one of the accused i.e. Surinder Singh
clained his age to be 16/ 17 years, while other accused Pinder Singh clained
his age to be 17/18 years. The trial Court noted that the age of Surinder
Si ngh appeared to be 18/ 19 years. It was submtted that while the accused
persons were in jail, they were kept in a cell of the jail neant for
juveniles. This itself, according to appellants is, indicative of the fact
that they were juveniles. Coming to the nerits of the case, it was

subm tted that conclusions of the H gh Court are full of holes and the

j udgrment of acquittal should not have been so lightly interfered wth.
Though PWs 2 and 3 were considered to be the independent w tnesses by the
H gh Court, they were known to the prosecution w tnesses and the deceased
and they cannot be the independent witnesses. PW3 was a chance witness.
The presence of PW, 2 and 3 at the spot of occurrence is highly

i nprobable. If really they are eye-witnesses, in the site plan, the
position fromwhich PW2 clained to have seen the occurrence shoul d have
been indicated. On reading of the evidence tendered by the prosecution it
is clear that many persons were al so present -and their non-exam nation
assunes inportance because nost of the so-called w tnesses are relatives of
the deceased and the rest cannot be treated as totally independent

wi t nesses. There were nunber of shopkeepers nearby. It is strange that not
even a single shopkeeper has been exam ned. Particul arly, the non-

exam nati on of Randas who was cl ai ned to have apprehended the accused at
the spot is a vital om ssion on the part of the prosecution which has not
been explained. PW 1 and 4 being relatives of the deceased, they are

i nterested witnesses, no credence should have been attached to their
evidence. Finally, it was submtted that if two views are possible, one
which is in favour of the accused(is to be preferred. The view taken by the
trial Court cannot be treated to be so unreasonable as to warrant

i nterference and order of acquittal should not have been altered to one of
convi ction.

Per contra, |earned counsel for the State submtted that the H gh Court
rightly interfered with the judgnment of acquittal. The trial Court’s

j udgrment was based nore on surmses and conjectures, rather than analyzing
the cogent and credible evidence on record.-Mnor details which in no way
corrode or effect the credibility of prosecution version were highlighted
to a great magnitude. The trial court acted on surni ses and conjectures.
The judgrment of acquittal which was perverse has been rightly set aside.
The rival stands need careful consideration.

The jurisdictional issue based on purported ages of the accused needs
consideration first. The question relating to age of the accused was never
rai sed before the courts bel ow, necessitating a decision in this regard. In
fact the Juvenile Act on which the appellants have pl aced reliance was not
in existence at the tinme of occurrence, and Uttar Pradesh Children Act,
1951 (in short the "children Act’) which was repeal ed by juvenile Act was
operative Clause (4) of Section 2 of the Children Act defines 'child who
is under the age of 16 years. Statement of the accused on which great
reliance was placed by | earned counsel for the appellants, itself shows
that the accused Surinder Singh and Pinder Singh stated their ages to be
16/ 17 and 18/19 years. Though the statenent was recorded few nonths after
the occurrence, that does not really show that the accused were | ess than
the prescribed age on the date of occurrence. Further at no point of tine
during trial or before the High Court this question was raised. Further
the necessity of determ ning the age of accused arises when the accused
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raises a plea and the Court entertains a doubt. Here, no claimwas made by
the accused that he was a child and, therefore, the question of the Court
entertaining a doubt does not arise. Further, the nmere fact that the
accused were put in a cell meant for juveniles as contended by | earned
cousel for the appellants is a plea which is just to be noted and rejected.
There is no material to even substantiate this stand; nor any such
treatnment could be specifically said to have been neted out by any orders
of Court/Authority. On the contrary, the order of bail passed by the

Al'l ahabad Hi gh Court by which bail was granted, does not even direct that
they were to be kept in a cell nmeant for juveniles. The order dated
9.2.1987 was passed when after admtting the appeal, the present appellants
were directed to be released on bail in the concerned CGovernment appeal and
at that time there was not even any adjudication of the question whether
the accused were child/ juvenile. In the aforesai d background, plea based
on purported age rai sed by the appellants has no nerit and is rejected.

Conming to the merits, though the evidence of PW 2 and 3 attacked on the
ground that they are not independent w tnesses being known to the
prosecution witnesses is too hollowto carry any weight. PW2 was a

const abl e of police, and he has no reason to falsely inplicate accused
persons. There is not even any suggestion given to himat any stage that he
had any aninosity with accused or any famliarity with the deceased and the
wi tnesses. Even if it woul d have been so suggested, his evidence could not
have been rendered vul nerable, nerely because he knows nanes of the
prosecution witnesses and the deceased, this is but natural because he was
performng patrolling duty in the area where the deceased and the
prosecution witnesses lived. Simlar is the case of PW3. He has given the
reasons as to why he was present at the spot of occurrence. The Hi gh Court
has found the reason given for his presence to be quite credible. On the
evi dence of these two witnesses, the prosecution version was firmy
establ i shed. Merely because nane of PW2 did not appear at the site plan
that does not render his presence at the place of occurrence inprobable. As
was held in Grish Yadav and Ors. v. State of Madhya Pradesh, JT (1996) 3
SC 615, the site plan is prepared on hearsay and is not to be read as

evi dence. Even otherw se, explanation has been given as to why the position
fromwhere PW2 clainmed to have seen the occurrence was not noted in the
site plan. The Hi gh Court has noticed that factor and in our view rightly.
Further the plea as to why no shopkeeper has been exanined, is al so
expl ai ned by the prosecution. It was stated that those w tnesses appeared
to be terrified at the ghastly attacks and did not conme forward to say
anyt hi ng about the assaults. Their exam nation in-the background coul d not
have been done just for formality. As is noticed in Grish Yadav' s case
(supra) non-exanm nation of such w tnesses when ot her eye-w tnesses have
been exam ned does not nake the prosecution version suspect and the
position is not changed when the wi tnesses exam ned are relatives. Next
cones the contention regardi ng interestedness of the w tnesses for
furthering prosecution version. Relationship is not a factor to affect
credibility of a witness. It is nore often than not that a relation would
not conceal actual culprit and nake allegations agai nst’ an i nnocent person
Foundation has to be laid if plea of false inplication'is nmade. In such
cases, the court has to adopt a careful approach and anal yse evi dence to
find out whether it is cogent and credible.

In Dalip Singh and Os. v. The State of Punjab, AIR (1953) SC 364 it has
been | aid down as under

"Awitness is nornally to be considered i ndependent unless he or she
springs fromsources which are likely to be tainted and that usually neans
unl ess the w tness has cause, such as enmity against the accused, to w sh
to inmplicate himfalsely. Ordinarily a close relation wuld be the last to
screen the real culprit and falsely inplicate an innocent person. It is
true, when feelings run high and there is personal cause for enmty, that
there is a tendency to drag in an innocent person agai nst whom a witness
has a grudge along with the guilty, but foundation rmust be laid for such a
criticismand the mere fact of relationship far frombeing a foundation is
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often a sure guarantee of truth. However, we are not attenpting any
sweepi ng generalization. Each case nust be judged on its own facts. CQur
observations are only made to conmbat what is so often put forward in cases
before us as a general rule of prudence. There is no such general rule.
Each case nust be limted to and be governed by its own facts."

The above decision has since been followed in Guli Chand and Ors. v. State
of Rajasthan, [1974] 3 SCC 698 in which Vadivelu Thevar v. State of Madras,
Al R (1957) SC 614 was al so relied upon.

We may al so observe that the ground that the witness being a close relative
and consequently being a partisan w tness, should not be relied upon, has
no substance. This theory was repelled by this Court as early as in Dalip
Singh’s case (supra) in which surprise was expressed over the inpression
whi ch prevailed in the mnds of the Menmbers of the Bar that relatives were
not independent wi tnesses. Speaking through Vivian Bose, J. it was observed

"W are unable to agree with the | earned Judges of the Hi gh Court that the
testinony of the two eyew tnesses requires corroboration. If the foundation
for such an observation i s based on the fact that the w tnesses are wonen
and that the fate of seven nen hangs on their testinony, we know of no such
rule. If it is grounded on the reason that they are closely related to the
deceased we are unable to concur. This is a fallacy comopn to many crim na
cases and one which another Bench of this Court endeavoured to dispel in -
"Rameshwar v. State of Rajasthan’, AR (1952) SC 54 at p. 59. W find,
however, that it unfortunately still persists, if not in the judgnents of
the Courts, at any rate in the argunments of counsel."

Again in Masalti and O's. v. State of U P., AR (1965) SC 202 this Court
observed : (p. 209-210 para 14):

"But it would, we think be unreasonable to contend that evidence given by
wi t nesses shoul d be discarded only on the ground that it is evidence of
partisan or interested witnesses.... The mechanical rejection of such

evi dence on the sole ground that it is partisan would invariably lead to
failure of justice. No hard and fast rule can be laid down as to how much
evi dence shoul d be appreciated. Judicial approach has to be cautious in
dealing with such evidence; but the plea that such evidence shoul d be
rejected because it is partisan cannot be accepted as correct."

To the sane effect is the decision in State of Punjab v. Jagir Singh, AR
(1973) SC 2407 and Lehna v. State of Haryana, [2002] 3 SCC 76.

Looked at fromthe aforesaid angle, the trial Court had erroneously
di scarded the prosecution evidence and the H gh Court was right in
accepting their evidence.

One of the pleas raised by |earned counsel for the appellants was that the
injuries as noticed by the doctor are at variance with the ocul ar evidence.
On a close reading of the evidence of eye-w tnesses and the doctor’s report
there is no noticeable variance. The nere fact that doctor said that
injuries appeared to be on one side of the body and the w tnesses said that
attacks were fromdifferent sides, is too trifle an aspect. Wen three
persons are attacking a person, the witnesses naturally get shocked. This
is normal human conduct and the imredi ate reaction is to save the victim
and to stop the assailants fromfurther attacks. That is precisely what has
been done by the eye-witnesses. It is only when the nedical evidence
totally inprobabilises the ocul ar evidence, that the Court starts
suspecting the veracity of the evidence and not otherw se.

In view of the fact that the order of acquittal was set aside by the Hi gh
Court, we have gone through the evidence carefully and mnutely in the
background of submi ssions nmade by the | earned counsel for the appellants.
We find that, as rightly observed by the Hi gh Court, mnor irrel evant
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factors were highlighted to discard credible, cogent and trustworthy
evidence. It is true that an order of acquittal should not be lightly
interfered with. This Court in a nunber of cases has held that though the
appel l ate Court has full power to review the evidence upon which the order
of acquittal is founded, still while exercising such an appellate power in
a case of acquittal, the appellate Court should not only consider every
matter on record having a bearing on the question of fact and the reasons
given by the Courts below in support of its order of acquittal, it nust
express its reasons in the judgnment which led it to hold that the acquitta
is not justified.

It is obligatory on the H gh Court while reversing an order of acquittal to
consi der and di scuss each of the reasons given by the trial Court to acquit
the accused and then to di sl odge those reasons. [See Chandu v. State of
Mahar ashtra, (2001) 4 SCALE 590 and Kashiramand Ors. v. State of MP.
[2002] 1 sccC 71].

In the instant case, the H gh Court has discharged the aforesaid obligation
as required and by careful analysis denolished each one of the
fundanent'al 'y weak reasoni ngs given by the trial court.

The inevitable result of this appeal is disnissal which we direct. The
accused-appel l ants who are on bail are directed to surrender to custody to
serve the reminder ‘sentence.




