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ACT:

Cvil Services : Punjab Police Manual 1934 :

Vol -1l Rule 16.2(1)-Dismissal for gravest acts of
m sconduct - M sconduct - What i s-Police personnal on duty found
heavi |l y drunk-Hel d-M sconduct .

HEADNOTE:

The respondent while working as Gunman of the ' Deputy
Conmi ssi oner of Police was disnissed fromservice by | order
dated ‘February 11, 1980 on the charge that he was found
heavily drunk and roamng at the bus stand wearing the

service revolver. Traffic Constable brought him to the
police station and the revolver was deposited in the
mal khana. Wien the respondent. was sent for nmedi ca

exam nation, he was declared as heavily drunk. An enquiry
was conducted as per prescribed procedure in this behalf and
found himto have contravened Rul ed 16.2(1) of the Punjab
Police Manual 1934 Vol. 1. The Departnental appeal ~ ended
agai nst the respondent.

Thereon the respondent filed the suit-for ~declaration

that the said order was null & void, unconstitutional
illegal ultravires and opposed to the principles of natura
justice. He sought for consequenti al relief of

rei nstatement and ot her benefits.

The trial Court decreed the said suit and the appea
was affirmed stating that the order of disnmissal was
vitiated by not giving reasonable opportunity due 'to non
supply of the docunents and the disciplinary authority did
not keep in view the mandatory provisions of Rule 16.2(1) of
t he Rul es.

The High Court in second appeal held that the enquiry
was not vitiated but affirmed the decree on the ground, that
Rule 16.2(1) contenplates that the disnmissal shall be
awarded only for the gravest acts of m sconduct. Taki ng
drink is a single act and is not a gravest act, so the

635
Superintendent of Police was not alive to the mandate of
rule 16.2(1) which envisages dism ssal only for gravest acts
of m sconduct and the respondent had put in 17 years of
service and would have qualified for pension after putting
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another 3 to 4 years of service and that was not kept in
Vi ew.
G anting the special |eave setting aside the decree of
the courts below restoring the dism ssal order, the Court,
HELD: That the word m sconduct is though not capabl e of
precise definition, its reflection received connotation from
the context. The delinquency in performance and its effect

in the discipline and nature of duty. It may involve noral
terpitude, it must be inproper or wong behavior, unlawfu

behavi or willful in character, a forbidden act, a
transgressi on of established and definite rule of action or
Code of Conduct . But not nere error of j udgmnent
carel essness and negligence in perfornmance of duty. Its

anbit has to be construed as to the scope of the statute and
the public purpose it seeks to serve. The police service is
a disciplined service and-its requires to maintain strict-
di sci pline causing serious effect in the maintenance of Law
and Order.. [639 E-G (Black’s Law Dictionary Sixth Edition
P.999.  P. Ranmmnatha Aiyer’'s Law Lexicon, Reprint Edition
1987 P. 821 referred).

Rul e 16.2(1) Consists of two parts. The first part s
referable to gravest-acts of misconduct entailing orders of
di sm ssal, undoubtedly there is a distinction bet ween
gravest m sconduct ‘and grave m sconduct so before awarding
the dismssal order it shall be mandatory that such order
should be made only when there are gravest acts of
m sconduct and that too when it impinges  the pensioner
rights of the deliquent. Thus thoughthe first part relates
to gravest acts of nisconduct but under the CGeneral C auses
Act singul ar include plural acts. It is not-the repetition
of the acts conplained but its quality insideous effect and
gravity of situation that ensures fromthe offending act.
The colour of the gravest act nust be gathered from the
surroundi ng or attending circunstances. ~Thus even a single
act of corruption is sufficient to award an order of
di sm ssal under the Rule 16.2(1) as gravest act of
m sconduct . [ 639H 640D

The second part of the Rule 16.2(1) <cannot is the
cumul ative effect of continued mi sconduct proving cumnul ative
and conplete unfitness of the offender and his claim for
pension, which should only be taken.into account in _an
appropriate case. So the contention of the respondent that
both parts of Rule 16.2(1) nust be read together appears to
be illogica

636
when the deliquent officer is proved to be incorrigible and
therefore wunfit to continue in service. For thelength of
service and his claimfor pension or conpul sory (retirenent,
it is the second part of rule which operates and thus the
very order of dismissal fromservice for gravest m-sconduct

may entail forfeithere of all the pensionary “benefits.
Therefore the “word” ‘or’ cannot be read as ‘and’ . It nust
be disinjunctive and independent. The conmon |ink  that

connects bot h clause is "The gr avest act/acts of
m sconduct. " [ 640E-641A]

The question whether the single act of heavy drinking
of Al chohol by the respondent while on duty is a gravest

m sconduct. It may be stated that taking to drink by itself
may not be a misconduct but being on duty in the disciplined
service like police service and having heavy drink, then

seen roanmng or wandering in the nmarket wth service
revol ver and even abusing the nedical officer when sent for
nmedi cal exami nation shows his depravity or delinquency due
to his drinking habit. Thus it would constitute gravest
m sconduct war ranti ng di smssal from service. Thus
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authorities were justified in inposing the penalty of

di smi ssal . The Courts below failed to properly appreciate
the |l egal incidence and the affect of the rules. The ration
in Bhagwal Pershal v. Inspector General of Police & Ors. is

approved as the correct Law. AIR 1970 (Punjab & Haryana)
81l. [641B-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2651 of
1992.

From the Judgnent and Order dated 10.3.1989 of the
Punj ab and Haryana Hi gh Court in RSA No. 1159 of 1986.

H S. Munjral and G K. Bansal for the Appellants.

Harbans Lal and R S. Sodhi for the Respondent.

The Judgnent of the Court was delivered by

K. RAMASVWAMY, J. Speci al | eave granted.

The 'respondent, while working as Gunman of the Deputy
Conmi ssi oner of Police, Ropar, was dism ssed fromservice by
Order dated February 11, 1980 by -the Superintendent of
Pol i ce, Ropar, on the charge that he was found heavily drunk
in the evening of September 6, 1979 and was roaming at the
bus stand wearing the service revolver. " Traffic Con-
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stabl e, @urbhachan Singh, brought himwith difficulty in a
jeep to the police station and the revolver was deposited in

the mal khana and sent the respondent to the Civil Hospita
for medical exam nation. The Doctor declared himas heavily
dr unk. He al so had a quarrel - with the doctor on duty and

abused him An enquiryinto his conduct was conducted after
following the prescribed procedure in this behalf and found
him to have contravened Rule 16.2(1) of the Punjab  Police
Manual 1934, Vol.IIl for short ‘the rule: The departmental
appeal s ended agai nst the respondent.~ Thereon he laid the
suit for a declaration that the -order of dismssal as

confirmed in the departnental appeals was null and void,
unconstitutional, illegal, ultra vires and opposed to the
principles of natural justice. He also sought for
consequential relief of reinstatenent into the service wth
all consequential benefits. The trial court decreed the
suit. On appeal it was affirned. The Gvil - Courts found

that the order of dismssal was vitiated by not giving
reasonabl e opportunity due to non-supply of the docunents
and the |Inquiry Oficer cross examned the  witnessses
produced by the respondent. The disciplinary authority did
not keep in view the mandatory provisions of Rule 16.2(1) of
the Rules. The H gh Court in Second Appeal No.1159 of . 1986
dated March 10, 1989 while holding that the respondent’ was
supplied wth the required docunents and that the enquiry
was not, vitiated by cross-exani nation done by the- Inquiry
Oficer, however, affirned the decree on the ground that
Rule 16.2(1) contenplates that "dism ssal shall be awarded
only for the gravest acts of m sconduct”; taking drink.is a
single act and it is not a gravest act and t he
Superintendent of Police was not alive to the nandates of
Rul e 16.2(1) which envisages dism ssal only for gravest acts
of m sconduct and the respondent had put in 17 years of
service and would have qualified for pension after putting
in another 3 to 4 years of service and that was not kept in
Vi ew.

Sri  Harbans Lal, learned Senior Counsel for t he
respondent, did not canvass before us that the enquiry was
vitiated for any infraction due to non supply of the copies
of the statements or the Inquiry Oficers participation in
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the exam nation of the witnesses. The finding that there is
no violation of the procedure laid down in Rule 16.2(4) and
the Government instructions dated Cctober 16, 1972, thus
remai ned unquestioned. The finding that the respondent was
heavily drunk on that day while on duty and that he was
caught while wandering in the market with service revolver
and when he was taken into custody by the traffic constable
and was sent to the doctor, he abused the doctor on duty in
the hospital, was not
638

canvassed. The only question on those facts is whether the
conduct of the respondent is gravest m sconduct within the
nmeani ng of Rule 16.2(1) of the Rules, which reads thus:-

"Dism ssal shall be awarded only for the gravest

acts of misconduct or as the cumul ative effect of

continued m sconduct proving incorrigibility and

conpl ete unfitness for police service, in maki ng

such an award regard shall be had to the length of

service of ‘the offender and his claimto pension."

The _contention of Sri- Harbans Lal is that taking
al col ohi ¢ drink as such is not a msconduct. The solitary
act of drinking al cohol per se is not gravest m sconduct.
The respondent had put in 17 years unblem shed record of
service. Had he not been dismssed fromservice within two
or three years, he /would have qualified for pension; wthout
taking these factors into consideration, the disciplinary
authority or the appellate authorities have violated the
mandat ory requirements. Therefore, awardi ng the puni shrent
of dismssal fromservice is vitiated by mani fest error of
| aw violating Rules 16.2(1) of the Rules.
M sconduct has been defined in Black’s Law Dictionary,

Sixth Edition at page 999 thus : -

"A transgression of sone established an ‘definite

rule of action, a forbidden act, a dereliction from

duty, unlawful behavior, wllful 1in character,
i mproper or wong behavior, its synonyms are
m sdeneanor, m sdeed, = m shehavi or, del i'nquency,
i mpropriety, nm smanagemnent , of f ence but not

negl i gence or care-|essness."

M sconduct in office has been defined as
"Any unlawful behavior by a public officer in
relation to the duties of his office, wllful in
character. The term enbraces acts which the office
holder had no right to perform acts perforned
i mproperly, and failure to act in.the face of an
affirmative duty to act."

P. Ramanatha Aiyar’'s the Law Lexicon, Reprint Edition

1987 at p.821 ‘m sconduct’ defines thus:-

639
"The term m sconduct inplies a wongful intention
and not a mere error of judgnent. M sconduct is

not necessarily the same thing as conduct
i nvol ving noral turpitude. The word m sconduct is
a relative term and has to be construed wth
reference to the subject matter and the context
wherein the termoccurs, having regard to the scope
of the Act or statute which is being construed.
M sconduct literally means wong conduct or
i mproper conduct. In usual parlance, m sconduct
means a transgression of sone established and
definite rule of action, where no discretion if
left, except what necessity nay demand and
carel essness, negligence and unskilful ness are
transgressi ons of some established, but indifinite,
rul e of action, where sorme di scretion is
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necessarily left to the actor. Msconduct is a
violation of definite | aw, carel essness or abuse of
di scretion under an indefinite law. M sconduct is
a forbidden act; carel essness, a forbidden quality
of an act, and is necessarily in definite.
M sconduct in office my be defined as unlawfu

behavi our or neglect by a public officer, by which
the rights of a party have been affected.”

Thus it could be seen that the word ‘m sconduct’ though
not capable of precise definition, on reflection receives
its connotation fromthe context, the delinquency in its
performance and its effect on the discipline and the nature
of the duty. It may involve noral turpitude, if nust be
i mproper or wong behaviour; unlawful behaviour, willful in
character; forbidden act,a transgression of established and
definite rule of action or code of conduct but not nmnere
error of judgment, carelessness or negligence in performance
of the duty; the act conplained of bears forbidden quality
or character. ~Its anmbit has to be construed with reference
to the 'subject “matter and the context wherein the term
occurs, regard being had to the scope of the statute and the
public purpose it seeks to serve. The police service is a
di sciplined service and it requires to maintain strict
discipline. Laxity in this behalf erodes discipline in the
service causing serious effect in the naintenance of |aw and
or der.

Rul e 16.2(1) consists of two parts.. The first part is
referable to gravest acts of nisconduct which entails
awarding an order  of disnissal. Undoubtedly there is
di stinction between gravest nisconduct and grave m sconduct.
Bef ore awardi ng an order of dismssal it shall be nmandatory

640
that dismissal order should be nmade only ~when there are
gravest acts of misconduct, since it ~inpinges upon the
pensionary rights of the deliquent after putting |ong | ength

of service. As stated the first part relates to  gravest
acts of msconduct. Under general clauses Act /singular
i ncludes plural, act includes acts. The contention that
there nmust be plurality of acts of msconduct to  award
dismssal is festidious. The word ™acts" ~would include
singular "act" as well. It is not the repetition of the

acts conplained of but its quality, insideous effect ~and
gravity of situation that ensues fromthe offending ‘act’-
The colour of the gravest act nust be gathered from the
surrounding or attending circunstances. Take for instance
the delinquent that put in 29 years of continuous |ength of
service and had unbl em shed record; in 30th year he comits
defal cati on of public noney or fabricates false records to
conceal msappropriation. He only commtted once. Does it
nean that should not be inflicted with the punishnent of
dism ssal but be allowed to continue in service “for that
year to enable himto get his full pension. The answer is
obvi ously no. Therefore, a single act of corruption is
sufficient to award an order of dismi ssal under the rules as
gravest act of m sconduct.

The second part of the rule connotes the cunulative
effect of continued misconduct proving incorrigibility and
conpl ete unfitness of police service and that the length of
service of the of fender and his claimfor pension should be
taken into account in an appropriate case. The contention
that both parts nust be read together appears to us to be
illogical. Second part is referable to a msconduct of
m nor in character which does not by itself warrant an order
of dism ssal but due to continued acts of m sconduct would
have insi dious cumul ative effect on service norale may be a
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ground to take lenient view of giving an opportunity to
reform Despite giving such opportunities if the delinquent
officer proved to be incorrigible and found conplete unfit
to remain in service than to maintain discipline in the
service, instead of dism ssing the delinquent officer, a
| esser puni shnent of conpul sory retirenment or denotion to a
lower grade or rank or renoval from service wi t hout
affecting his future chances of re-enploynent, if any, may
nmeet the ends of justice. Take for instance the deliquent
officer who is habitually absent fromduty when required.
Despite giving an opportunity to reform hinself he continues
to remain absent fromduty off an on. He proved hinmself to
be incorrigible and thereby unfit to continue in service.
Therefore, taking into account his long length of service
and his claimfor pension he may be conpulsorily retired
from service so

641
as to enable himto earn proportionate pension. The second
part of /'the rule operates in that area. It may also be
nmade clear that the very order of dismissal fromservice for
gravest m.sconduct nay entail forfeiture of all pensionary
benefits. Therefore, the word ‘or’ cannot be read as "and"
It must be disjunctive and independent. The conmon |ink
that connects both clauses is "the gravest act/acts of
m sconduct ".

The next question is whether the single act of heavy
drinking of alcohol by the respondent while on duty is a
gravest m sconduct. . W have absolutely no doubt that the
respondent, being a gunman having service revolver in his
possession, it is obvious that he was on duty; while on duty

he drunk al cohol heavily and becanme uncontroll able. Taki ng
to drink by itself may not be a misconduct. ~Qut of office
hours one may take to drink and renain in-the house. But

being on duty in a disciplined service like police service,
the personnel shall rmaintain discipline and shall not resort
to drink or be in a drunken state while on duty. The fact
is that the respondent after having had heavy drink, was
seen roanmng or wandering in the nmarket wth service
revol ver. Wien he was sent to the doctor for nedica
exam nati on he abused the nedical officer on duty which
shows his depravity or delinquency due to his drinking

habi t . Thus it would constitute gravest m sconduct
war ranti ng di smssal from service. The aut horiti es,
therefore, were justified in inposing the penalty of
di smi ssal . The courts below failed to properly  appreciate

the |l egal incidence and the affect of the rules.

The ratio relied on by I|earned counsel  for t he
respondent in @rdev Singh v. State of Haryana & Os.,
(1976) 2 S.L.R 443; Rattan Lal Ex-Constable v. State of
Haryana & Ors., (1983) 2 SLR 159 and Sukhdev Singh v. /State
of Punjab & Ors., (1983) 2 SLR 645 turned on their  peculiar
facts and would render little assistance to the respondent.
W approve the ratio in Bhagwat Parshad v. |nspector General
of Police, Punjab & Ors., AIR 1970 (Punj. & Har.) 81 as
correct |aw.

The appeal is accordingly allowed. The decree of the
courts below is set aside and the dismssal order is
restored. But in the circunstances, parties are directed to
bear their own costs throughout.

S. B. Appeal al | owed.
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