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Appel l ant is before us aggrieved by and dissatisfied with a judgnent
of conviction and sentence passed by a Division Bench of Rajasthan H gh
Court, Bench at Jaipur-in D.B. Crimnal Appeal No.765 of 1999. He was
proceeded agai nst for conmi ssion of nurder along with one Pitram his
brother-in-law. Pitram accused No. 1 (A 1), Mali Ram the first infornmant
(P.W1) and Moosaramare brothers. ~Moli Devi is their mother. A First
I nformati on Report was | odged at about 9.30 p.m on 13.10.1996 in relation
to an incident which took place at the ’'Dhani’ of Mili Ramis father, which is
situated on Bhudoli Road, whereat, allegedly, the said Pitramconmitted
nmurder of the said Mbosaram at about 8 p.m on the sane day.

P.W1, in his First Information Report, alleged that he and the
deceased carried some household articles fromtown Neem Ka Thana and
went to their father’s "Dhani’. They stopped there, talked to their nother
and left for their 'Dhani at Lanbawali. Wen they reached the field of
"Darogas’, they heard shouting of their nother, whereupon they started
runni ng, sensing that they woul d be attacked. Mosaram was then attacked
by 4-5 persons. It was alleged that Pitram A1, his brother, who at the
rel evant tinme had been working at Jaisal ner in Border Security Force,
having ’'bakda’ in his hand attacked the deceased, as a result whereof he fel
down, whereafter his associates started assaulting himw th respective
weapons in their hands. Moosaram shouted at his brother to save him He
ran and hid hinself in the crops. The accused and hi s associ at es searched
for himw th torches in their hands, but because of shoutings of Mosaram
they fled away.

He reached the police station imedi ately after the occurrence.  The
i nvestigation was started by P. W17-Surendra Kumar Bhati. It is not in
di spute that P. W6-Moli Devi, nother of the deceased as well had sustained
injuries. The Investigating Oficer came to the place of occurrence and
prepared a rough site plan on the basis whereof later a scaled site plan was
prepared. He collected blood stained soil and ordinary soil-fromthe place of
occurrence, prepared neno, obtained signatures of the w tnesses thereupon
He al so prepared Panchayat nana of the deceased Mbosaram He al so seized
the bl ood stained clothes of Mbosaram He recorded the statenents of
wi t nesses Mahavir, Mali Ram Moli Devi and Khyali Ram on the same
day. It appears that apart fromP.W. 1 and 2, two other wi tnesses, nanely,
P. W 8- Khyal i ram and P. W9-Sarjeet Singh were eye-w tnesses. However,
their statenments were recorded |ater.

The notive for conmission of the said offence by Pitramwas said to
be that Mdosaram all egedly used to harass his wife.
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Wil e Appellant along with the said Pitramwas convicted for
comm ssion of an of fence under Section 302/34 Indian Penal Code, other
accused, who were four in nunber, were acquitted, inter alia, on the prem se
that they had not been properly identified and no individual overt acts was
attributed to them

Accused No.1l is not before us. He, thus, has accepted the verdict.

M. Uday Uresh Lalit, |earned Senior counsel appearing on behal f of
Appel | ant woul d subnit : -

(1) Appel | ant. was known to the informant and having regard to the
fact that he could identify the assailants of his brother, there was no reason
as to why he was not naned;

(ii) The not her of the deceased, although named Appellant in her
statenment under Section 161 of the Code of Crimnal Procedure Code, 1973
before the Investigating Oficer, she did not attribute any overt act on his
part.

(i) Presence of P.W. 8-Khyaliramand P. W9-Sarjeet Singh at the
scene of occurrence was highly doubtful as their statenments were recorded
by the police after afew days.

It was pointed out that P.W8 at one place of his deposition alleged
that his statement was taken by the police 5-7 days after the incidence and at
anot her place stated that the same was 10 to 11 days thereafter. The
statenment of Sarjeet Singh, P.W9, who clains hinself to be an eye-wi tness,
was al so not recorded for three days despite the fact that he was a witness to
t he Panchayat nama of inquest of the deceased.

(iv) Al the witnesses being related to the deceased, were highly
i nterested and the courts bel ow conmitted a serious error in relying upon
their statenents.

M. Naveen Kumar Singh, |earned counsel appearing on behalf of the
State, on the other hand, woul d submit that P.W1 in his deposition had
asserted that sonebody el se has recorded his statenent at the police station
who might have committed an error in not recording the fact that Appellant
herein also took part in the conm ssion of nurder of the deceased and
further nore, having regard to the fact that in the statenents of both P.W. 1
and 6, which were recorded by the Investigating Oficer on 13th October
1996 itself, he was nanmed, it cannot be said to be a case where om ssion to
nane Appellant would be fatal to the prosecution case. It was pointed out
that at the instance of Appellant the |Investigating Oficer has recovered an
iron pipe, with which he is to have assaulted the deceased as al so Mol
Devi - P. W 6.

Hom ci dal death of Mdoosaramis not in dispute.”  The contents of
autopsy report are also not in dispute. As indicated hereinbefore, now't he
conviction of Pitram the brother-in-law of Appellant as the main assailant of
the deceased, is also not in dispute. There cannot be furthernore any doubt
what soever that ordinarily it was expected that P.W1 would discl ose the
name of the assailants in the First Information Report, but the Court, in a
case of this nature, nust take into consideration the entire circunstances
surroundi ng the incidence and may not start with a presunption that he is
not a truthful witness. Appellant and the deceased cane to their father’'s
"Dhani’ with sone household articles. They were proceeding to their
"Dhani’ therewith. Pitram the brother of the deceased and P. W1, was
working in the Border security Force. According to him the deceased had
been harassing his wife. Appellant herein, being the brother-in-law of the
accused No.1 nmust have know edge thereabout. It is, therefore, wholly
unli kely that he would be falsely inplicated.

P.W1 ran for his |ife as he was al so about to be assaulted. He hid
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hinself in the agricultural field. The accused persons searched for hi m but
could not trace him According to him his brother was attacked by the
assailants at about 8 p.m The police station is said to be situated at a

di stance of five kilometers fromthe place of occurrence. The entire incident
must have taken sone tine to take place. He nmust have, thus, keeping in

view the fact situation obtaining herein, discovered that his brother had
expired due to the injuries received by himround about 8.30 p.m He went

to the police station and if his statenent is to be believed, 'Fard Bayan’ was
recorded by a person who was sitting outside the police station. He handed

it over to the Oficer In-charge of the Neem Ka Thana police station after his
statement was reduced to witing by the said person

We have perused the First Information Report. Therein even no
statenment had even been nade that P.W6 (Mooli Devi) had suffered serious
injuries. She, indisputably, was brought to the hospital. She had been
receiving treatnent by P.W12-Dr. Pranmod Kumar Sharma. We have
noti ced herei nbefore at sone length that the Investigating Oficer had gone
to the place of occurrence imediately thereafter, carried out the prelimnary
i nvestigation-and recorded the statenents of w tnesses. He nust have cone
back to thetown and recorded the statement of Mwoli Devi. It has not been
di sputed before us that P.W1 and P.W6 in their statements before the police
categorically named Appell ant ‘as one of the persons acconpanying Pitram
and ot her accused persons. ~There may be sone discrepancies in their
statenments as regards the actual overt act played by him but the same, in our
opi nion, is not of 'much significance. Wereas P.W6 in his statenment before
the police did not allege any overt act on his part, she did so in her statenent
in the Court. Simlarly, P.W1, as noticed hereinbefore, although had not
named Appellant in his First Information Report, but both in his statenent
before the police as also in his statenment before the Court, not only naned
hi mbut attributed specific overt acts on his part.

We, for the purpose of this case, nmay ignore the evidence of P.WS8
and P.W9, who nay or may not be present at the scene of occurrence, but
their presence in the village probably cannot be disputed as adnittedly
P.W9 was a witness to the inquest report of the deceased which nmust have
taken place within 2 to 2= hours fromthe tine of incident.

Appel l ant could be arrested only on 26th Cctober, 1996.

The First Information Report, as is well known, is not an encycl opedi a
of the entire case. It need not contain all the details. W, however, although
did not intend to ignore the inportance of naming of an accused in the First
I nformati on Report, but herein we have seen that he had been naned in the
earliest possible opportunity. Even assumng that P.W1 did not nane him
inthe First Information Report, we do not find any reason to disbelieve the
statenment of Mooli Devi-P.W6. The question is as to whether a person was
i mplicated by way of an after-thought or not nust be judged having regard
to the entire factual scenario obtaining in the case. P.WG6 received as nany
as four injuries. A lacerated wound with diffuse swelling was found on her
ri ght hand, which was caused by a hard and bl unt substance. She had
di ffuse swelling on her left leg as also on knee, which were again caused by
a hard and bl unt substance. There was another |acerated wound on her
person. She had al so conpl ai ned of pain and tenderness on her chest.

The accused No.1 as al so Appellant were stated to be carrying iron
pi pes. The deceased al so suffered a | arge nunber of injuries, which are as
under

"1, Lacerated wound 6 x 2 cm Xx bone deep-chin-
bl unt - obl i quel y pl aced.

2. Lacerated wound 3 x 1.5 x 1 cm upper lip-blunt.
3. Bruise 10 x 3 cm Lt. Face obliquely placed.
4 Lacerated wound 10 x 2 cm x bone deep. Lt.

Tenpor oparito-occipital region sem curved in
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shape bl unt.

5. Lacerated wound 12 x 3 x 0.5 cm Lt. Leg blunt
obl i quel y pl aced.

6. Lacerated wound 2 x 1 cm Rt. Leg-blunt.

7. Abraison 2 x 1 cm Lt. Thigh

8 Brui se-three in nunber (A) 10 x 2 cm (B) 8 x 2

(t) 4 x 2 cm Horizontally placed on Lt. Thigh
parallel to each other at 2 cnms. Aparat. Al
brui ses red in colour."

Sone of the injuries indisputably could be caused only by hard and
bl unt substance Iike an iron pipe.

A number-of injuries suffered by the deceased clearly point out that it
coul d not 'have been inflicted by one person. Comon intention on the part
of the accused No.1l together with others to conmit the nmurder of Moosaram
can, therefore, be inferred.

There is no uniforminflexible rule for applying the principle of
comon intention. The inference therefor nust be drawn fromthe totality
of the facts and circunstances of each case. It is difficult to find out two
simlar cases.

Whet her the accused formed conmon intention or not is essentially a
guestion of fact.

P.W6 in her evidence stated

"...They stayed for about 20 minutes with ne, when they
had left Pitramcanme. He had cone-in a vehicle Iike car
whi ch he parked near his house. ~Pitram had come al ong
with his brother in |aw Rohtash and 2-4 anot her persons.
He asked me where Maal iram and Musaramwere. | told

hi mthat they have gone hone. Wen they had cone

they were carrying iron rods. Pitramasked ne to tell the
truth otherwi se he woul d beat me. [ told himthey have
gone to dhadi (sic). He said let us go to their dhadi we
will beat themthere. | shouted |loudly run away people
are coming to kill you. Wen | shouted at that tine
Musaram and Maal i ram were going to Bansidhar’'s field.
Pitrametc. ran after themand | ran after them Maaliram
ran away don’t know where but Misaram was

surrounded by them and they caught him Pitram hit
Musaram first on the head with a pipe and t hen Rohtash
hit Musaramwith a pipe and then the rest of the accused
started beating him | can only recogni ze Pitram and
Rohtash in court. The witness recogni zed Pitram and

Roht ash correctly in court. On seeing them beating
Musaram | fell on top of himthen too they did not stop
beating. Then these people ran away and Misaram di ed

on the spot. | had al so been nedically exam ned and ny
X-ray was taken. Miusaram was taken to hospital by
Maal i ram Sarjeet and Khyali."

It is, therefore, evident that she attributed the acts of assault not only
on the part of Pitram but upon Rohtash also. Her statenment that she found
her son being assaulted, fell on the top of himbut still they did not stop
beating, is significant. She was an injured w tness. Wen she gave her
statenents before the police, she nust have been in great pains.

One of the accused was her own son. Appellant is his brother-in-Iaw




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

7

O dinarily, a nmother would not involve her son and that too, on a
charge of nurder.

If the conviction and sentence awarded to Pitramis not assail able, the
guestion which arises for consideration is as to whether Appellant can be
found guilty for sharing comron intention to commt the said crine along
with Pitram Intention on the part of the accused to attract the principle of
joint liability in the doing of a crimnal act nust be inferred keeping in view
the fact situation involving in this case. All the accused cane at the sane
time. Each one of themwas variously arned. They evidently cane with an
intention to conmt sonme crine. Their target was known. They did not
even think of not conmtting the crime of nurder of a son in front of his
nother. He was assaulted indiscrimnately. The nother tried to save her
son. She fell on his body. She in the process al so suffered grievous injuries.
On a conjoint reading of the statement made by PW. 1 and 6, it is evident
that nore than one person took part in the acts of actual assault.

Not only they killed Pitram and assaulted his nmother, they al so chased
PW1. He had to hide hinself in the agricultural field. According to him
the accused persons were searching himwith the aid of the torch. He could
not be found. The intention of a person having a conmpn intention to
commt the crinme nust be judged fromthe totality of the circunstances.

It is not a case where there could not be a prior arrangenment. Had
there been no prior arrangenent, they could not have reached the place of
occurrence together in a vehicle. They would not be carrying any weapon.
They woul d not have acted conjointly in perpetrating the crime. They would
not have made searches together for PW1 and fled away together. The
prior-concert on the part of the-accused may be determ ned having regard to
t he subsequent conduct of the-accused. Thus, prior-concert in the instant
case has al so been proved, inter alia, by subsequent conduct.

Subj ect to just exceptions, it nmay be difficult to have direct proof of
prior-concert but absence of proof of direct evidence necessarily lead to
inference that may be sufficient to prove sharing of common intention by the
accused.

In Suresh & Anr. vs. State of U P. [(2001) 3 SCC 673], this Court
hel d :

"Thus to attract Section 34 IPC two postulates are
i ndi spensable : (1) The crimnal act (consisting of a series
of acts) shoul d have been done, not by one person, but
nore than one person. (2) Doing of every such individua
act curmul atively resulting in the conmi ssion of crimna
of fence shoul d have been in furtherance of the comon
intention of all such persons.

Section 34 of the Indian Penal Code recognises the
principle of vicarious liability in the crimna
jurisprudence. It nakes a person liable for action of an
of fence not comitted by him but by another person-with
whom he shared the conmon intention. It is a rule of
evi dence and does not create a substantive offence. The
section gives statutory recognition to the comobnsense
principle that if nore than two persons intentionally do-a
thing jointly, it is just the sane as if each of them had
done it individually. There is no gainsaying that a
conmon intention presupposes prior concert, which
requires a prearranged plan of the accused participating
in an of fence. Such a preconcert or preplanning may
devel op on the spot or during the course of conmi ssion
of the offence but the crucial test is that such plan nust
precede the act constituting an of fence. Comon
intention can be formed previously or in the course of
occurrence and on a spur of the noment. The existence
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of a conmon intention is a question of fact in each case
to be proved mainly as a matter of inference fromthe
ci rcunst ances of the case.”

In Lallan Rai & Ors. vs. State of Bihar [(2003) 1 SCC 268], it has
been held :

"A plain look at the statute reveals that the essence
of Section 34 is sinultaneous consensus of the m nd of
persons participating in the crimnal action to bring about
a particular result. It is trite to record that such consensus
can be devel oped at the spot. The observati ons above
obtain support fromthe decision of this Court in
Ramaswam Ayyangar v. State of T.N

In a simlar veinthe Privy Council in Barendra
Kumar CGhosh v. King Enperor [AIR 1925 PC 1 : 26 Cri.

LJ 431] stated the true purport of Section 34 as bel ow
(AIR p. 6)

"[ T] he words of Section 34 are not to be
evi scerated by reading themin this exceedingly
limted sense. By Section 33 a crimnal act in
Section 34 includes a series of acts and, further
"act’ includes om ssion to act, for exanple, an
omi ssion to interfere in order to prevent a mnurder
bei ng done before one’s very eyes. By Section 37,
when any offence is commtted by means of
several acts whoever intentionally cooperates in
the conmi ssion of that offence by doi ngany one
of those acts, either singly or jointly wth-any other
person, commits that offence. Even. if the appell ant
did nothing as he stood outside the door, it is to be
remenbered that in crimes as in other things’they
al so serve who only stand and wait’."

The above discussion in fine thus culmnates to the
ef fect that the requirenent of statute is sharing the
conmon intention upon being present at the place of
occurrence. Mere distancing hinself fromthe scene
cannot absol ve the accused \ 026 though the same however
depends upon the fact situation of the matter under
consi deration and no rule steadfast can be laid down
therefor."

Applying the l[egal principles as noticed, we unhesitatingly are of the
opi nion that conmon intention on the part of the appellant inconmtting the
crime with Pitram stands established.

The investigation was not fool proof but then defective investigation
woul d not lead to total rejection of the prosecution case.

In Visveswaran vs. State Rep. by S.D.M [(2003) 6 SCC 73], this
Court hel d:

"Before we notice the circunstances
proving the case agai nst the appellant and
establishing his identity beyond reasonabl e doubt,
it has to be borne in mnd that the approach
required to be adopted by courts in such cases has
to be different. The cases are required to be dealt
with utnost sensitivity, courts have to show
greater responsibility when trying an accused on
charge of rape. In such cases, the broader
probabilities are required to be exam ned and the
courts are not to get swayed by m nor
contradictions or insignificant discrepancies which
are not of substantial character. The evidence is
required to be appreciated having regard to the
background of the entire case and not in isolation.
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The ground realities are to be kept in view It is
also required to be kept in view that every

def ective investigation need not necessarily result
in the acquittal. In defective investigation, the only
requirement is of extra caution by courts while

eval uating evidence. It would not be just to acquit
the accused solely as a result of defective

i nvestigation. Any deficiency or irregularity in

i nvestigation need not necessarily lead to rejection
of the case of prosecution when it is otherw se
proved. "

In State of MP. wvs. Mansingh & O's. [(2003) 10 SCC 414], this
Court hel d:

"Even if it is accepted that there was
deficiencies in investigation as pointed out by the
H gh Court, that cannot be a ground to discard the
prosecution version which is authentic, credible
and cogent. Non-exam nation of Hra Lal is also
not a factor to cast doubt on the prosecution
version. He was not an eyew tness, and according
to the version of PWS8 he arrived after PWS8.
VWhen PW 8 has been exam ned, the non-
exam nation of Hira Lal is of no consequence."
For the reasons aforenentioned, we are of the opinion that the | earned
Trial Judge and the Hi gh Court have not committed any error in passing the
i mpugned judgment of conviction and sentence. The appeal is disnissed
accordi ngly.




