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The appel | ants Dashrath Singh and Raja Ramin these

two appeal s along with nine others stood trial in S. T.No.495
of 1978 in the Court of the VIII “Additional Sessions Judge,
Kanpur. The incident giving riseto the prosecution, took

pl ace on 31.7.1977 at about 9a.m in the Village of Daya Ka
Purwa within the limts of Akbarpur police station. One
Pratap Singh son of Gajraj Singh (PW4) was attacked with a
Kanta (a fork like pointed weapon with a wooden handl e),
inflicting injury on his head. After a surgery and prol onged
treatnment, he died on 6.9.1977 at the hospital. Three other
persons on the prosecution side also received sinple injuries
in the course of the sane incident. There were also injuries
to five accused persons including one of the appellants
Dashr at h.

The | earned Sessi ons Judge convicted the appellant

Raja Ram for the offence under Section 302 on the finding
that he caused the fatal head injury resulting in the death of
Pratap Singh. Raja Ram was al so convicted under Sections
148, 323 & 324 read with Section 149 | PC. The appel lant
Dashrath was convi cted under Section 302 read with Section
34 |PC. He was al so convicted for the offences under
Sections 148, 323 & 324 read with Section 149. Oher
accused (who are not appellants before us) were convicted
for various |esser offences. The two appellants were
sentenced to life inprisonment in view of their conviction
under Section 302.

On an appeal filed by all the convicted accused, the

H gh Court at Allahabad, by the inmpugned Judgnent dated
16.2.2001 partly all owed the appeal. Four persons, who

were not naned in the FIR were acquitted. The conviction

of Raja Ram one of the appellants herein, under Section

302 IPC as well as under other Sections was upheld. The
conviction of the appellant Dashrath under Section 302 read
with Section 34 was set aside. However, the Hi gh Court

convi cted hi munder Section 307 and sentenced himto five
years R 1. for making an attenpt on the life of Pratap Singh
by firing froma pistol. H s conviction under other Sections
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was uphel d.

The nenbers of the prosecution party and the accused

are related to each other, they being the descendants of a
comon ancestor. The dispute over the rights on a snal

parcel of joint |and known as Khajiha close to the house of
the deceased and sone of the accused, has triggered off the
i ncident on the crucial day. There was a case and a counter-
case. In the counter case filed at the instance of the accused
Raja Ram nine persons including the father of the deceased
were charged for the offences under Sections 147, 307, 323
& 325 I PC. By the judgnent delivered on the same day, the
menbers of the prosecution party in the present case were
acquitted.

PW 4\ 027t he informant and father of the deceased,

PW 2\ 027t he daughter-in-law of PW4, PW1\027closely related to
PW4 and has an interest in the Khajiha and PW 3\ 027

a nei ghbour are the eye-witnesses in this case. PW 1 & 2
received sinple injuries in the course of altercation

Nar ender 'Singh, brother of PW who received an incised

wound over the chest was not exam ned.

According to the prosecution case, on 31.7.1977 at

about 9.00 a.m when Pratap Singh brought his cattle and
tied themup at Khajiha, the appellant Raja Ram and Gyan

Si ngh (not appellant before us) objected to the sane and
threatened Pratap Singh with dire consequences. After a few
m nutes, the appellant Raja Ram armed with kanta, the

ot her appell ant Dashrath arned with a country-made pistol,
Gyan Singh arnmed with a barchchi and ei ght other persons
armed with lathis came to the house of the informant and
started inserting some pegs in front of the house of PW4
and the deceased. At that tine, PW4 was sitting near the
wel | . The accused Raj a Ram usi ng abusi ve | anguage agai nst
Pratap Singh shouted that he should come out of the house.

A few mnutes later, as Pratap Singh canme out of the room
Dashrath ainmed a shot at himw th pistol. As it did not hit
him Dashrath once again fired; again, it mssed the target.
At that stage, Pratap junped over the platformand tried to
run away. Raja Ram stopped himand inflicted an injury on
his head with kanta as a result of which Pratap fell down at
the spot between the platformand the well. The sister-in-

| aw of Pratap who is PW2 al so cane out of the house and
when she tried to go close to Pratap, one Ram Narain hit her
with a lathi. Wen Surinder Singh (PW1 and nephew of

PW4) and his brother Narender Singh intervened, they were
attacked by the accused with barchchi and | athis. Narender
and Surinder then picked up the bamboos which were |ying
nearby and in a bid to defend thenselves, inflicted injuries
on sonme of the accused persons. The victim Pratap was
brought to the verandah and he was taken in a bullock cart
to the police station. After getting a report scribed by one
M shra, the report signed by PW4 was handed over at the
police station and the FIR was recorded at 11.30 a. m
Acconpani ed by a Police Constable, Pratap Singh was taken
to the Primary Health Centre at Akbarpur. O her injured
were also sent to the sane hospital for nedical exam nation
PW6 who is the Medical Oficer attached to the Primary
Health Centre examned Pratap Singh at 12.15 p.m and

noted the injuries and the condition of the patient as

fol | ows:
Incised wound 15 cmx 5 cm Xx brain tissue deep
cutting all structures in between i.e., layers and scal p bones

and dura matter i.e., (brain covering). Brain tissues were
protrudi ng out of the wound. Wund was profusely bl eedi ng
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continuously. Injury was kept under observation and X-ray

was advi sed and patient was referred to U MH Hospital,
Kanpur. Condition of patient: |ow pulse, was 110/ nt. bl ood
pressure was 100/mm, tenperature was normal. Pupils

were slightly reacting to light. Patient was in sem conma
state.

At the trial, PW6 deposed that the injury on Pratap

could be inflicted by a sharp edged weapon such as kanta

and that the said injury was sufficient to cause death in the
ordi nary course of nature. PW6 al so exam ned the other

three injured persons and it is not necessary to set out the
details of the injuries. Suffice it to state that they were
sinple in nature except injury No.1\027an incised wound found
on the left side of chest of Narender Singh

The victimPratap Singh was referred to U MH.

Hospital, Kanpur. He was admitted on 1.8.1977. PW5, the
Radi ol ogi st, took the X-Ray of the skull of Pratap Singh the
next day. He found that there was a fracture on the right
side of parietal region and on the sane day, pursuant to the
letter addressed by the Medical Oficer of UMH Hospita
(PW7), the Magistrate recorded the dying declaration of
Pratap Singh. On 7.8.1977 he was shifted to Medical College
Hospital, Lucknow. PW 8\027a Neuro-Surgeon, perfornmed an
emer gency operation on13.8.1977 and Pratap renmained in

that hospital upto the date of his death i.e., 6.9.1977. No
postmortem of the dead body was conduct ed.

In the evening of 31.7.1977, at about 3.00 p.m, the
appel | ant Raj a Ram | odged a conplaint to the police giving a
different version of the incident. He stated that in the
nor ni ng when he was fixing pegs on the joint site (khajiha)
in front of his house, Pratap Singh and others includi ng PV
1 &4 cane arned with lathis, spear and paretha, picked up

a quarrel and |l aunched attack on five of “his conpanions

i ncl udi ng Dashrath Singh. The FIR was recorded and as
already stated, the charge-sheet was filed against the
nmenbers of the prosecution party in the present case. The
case ended in acquittal.

The appel | ants and sonme ot her accused, in the course

of the exam nation under Section 313 Cr.P.C. took the plea
that they attacked the deceased and his associates in self-
def ence, when they started assaulting themat the khaji ha.
Thus, the presence of the appellants at the tine of the

i nci dent cannot be disputed. On the side of the accused, four
persons were injured. Anpngst them was the appel l'ant
Dashrath Singh who had an abraded contusi on on the

dorsum of left hand. The X-ray taken by PW revealed that
there was fracture of little finger. PW stated that it was a
grievous injury. The accused Ram Narain had a | acerated
wound 6 cmx 1 cm x scal p deep exposing skull bone over

the right side of the forehead. The accused Hari Lal had
three injuries out of which one was an incised wound 5 cm X
1 cm x scal p deep exposing skull bone on the occipita

regi on. The accused Ram Roop had a | acerated wound 8 cm

X 1 cmx scal p deep over right side of the head. The accused
Ranjit Singh had three injuries one of which was crushed

| acerated wound 6 cmx 2 cmx scalp deep with swelling al
around the wound. There was al so an incised wound 2 cm X

5 cmx cutting pinna and cartilage. PW®6, the Medical Oficer
i n-charge of P.H C., Akbarpur exam ned the injuries and
prepared the reports. He deposed that the incised injuries
coul d have been caused by sharp-edged weapon and the

other injuries by a blunt weapon |ike |athi.

The investigation was done by PW9\ 027t he Sub-

| nspect or of Police, Akbarpur. Mich has been coment ed
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upon by the trial Court against the manner in which the

i nvestigation was conducted by him

The | earned Sessi ons Judge believed the eye-w tnesses’
account and the dying declaration. The | earned Judge

di sbel i eved the defence version that the accused acted in
sel f-defence. However, the learned trial Judge was of the
vi ew that the common object of the unlawful assenbly was
not to commt the nurder of Pratap Singh and the comon
object could only be to cause hurt or use crimnal force
agai nst the prosecution party with a viewto refrain Pratap
Singh fromasserting rights over the disputed site.
Therefore, they cannot be held vicariously liable for the acts
of Raja Ram and Dashrat h\' 027t he present appellants.

The High Court rightly focused its attention on the
guestions as to who were the aggressors and which was the
scene of offence. The H gh Court inmensely relied on the
evi dence of PW3 who is a neighbour and who is

undoubtedly an independent w tness. He categorically stated
that when he reached the house of deceased on hearing the
conmotion, he noticed the accused fixing the pegs on the
open space between the well and “chabutra’ and PW4

(father of deceased) was sitting close to the well. Wen
Pratap Singh cane out of his room Dashrath Singh made
unsuccessful attenpts to fire at him He then junped over
the platformand started running away. At that stage, the
appel l ant Raja Ram hit Pratap Singh on the head with kanta.
Pratap Singh fell down then and there between the well and
the platform PW2 ran towards Pratap Si ngh and one of the
accused inflicted lathi blows on-her. Then she fell down and
thereafter PW and his brother Narender Singh picked up

the banboos |ying over there and started attacking the
accused to protect thenselves. PW1 and Narender Singh

al so sustained injuries. Thereafter, Pratap Singh was carried
to the verandah.

The Hi gh Court observed that the npst inportant

evidence to fix the place of occurrence is that of PW3 who is
an i ndependent w tness and whose presence was natura

and probable. He had no axe to grind agai nst the accused.
The Hi gh Court al so drew support fromthe evidence of 'two
injured witnesses. The H gh Court then dealt with the dying
decl aration recorded by PW 10, the Executive Magistrate, at
the hospital on 1.8.1977. The Hi gh Court observed that the
dyi ng decl aration | ends anple support to the evidence of
prosecution witnesses. PW7\027the Medical O ficer working in
UHM Hospital, Kanpur testified that the dying declaration
was recorded by PW10 in his presence after he gave the
opinion that the injured was in a position to give the
statenment. PW7 deposed that the patient (deceased)

remai ned in good senses when he gave the statenment to the
Magi strate. It nay be noticed at this stage that the tria
Court did not accept the argunent that Pratap Singh could
have been tutored by his father (PW4) and other relatives
to inmplicate the accused. The presence of PW4 and ot her

rel ati ves at the hospital was not considered to be a factor
that goes against the veracity of the dying declaration.
These findings of the H gh Court and of the trial Court based
on the analysis and appreciation of evidence furnished by
the eye-wi tnesses’ account as well as the dying declaration
cannot be faulted on the ground of perversity or non-

consi deration of any material circunstances or any other

| egal grounds.

The | earned seni or counsel for the appell ant

strenuously urged that the H gh Court was not justified in
conming to the conclusion that the appellants acted as
aggressors in the absence of explanation for the injuries
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received by five of the accused. It is pointed out that there
was no disclosure of injuries inflicted on the accused in the
FIR or in the course of investigation. There was no scope to
cause such injuries if a sudden attack was | aunched by the
accused with arns. According to the | earned counsel, the
prosecuti on has suppressed the real happenings. The all eged
heap of banboos which provided the nmeans of counter-

attack against the accused by P 1 & 2 was not noted by

the Investigating Officer in the site plan nor any pegs said to
have been planted, were noted. The bl ood-stained earth was
not sent to the Chemical Exam ner. No |lead or enpties
traceable to pistol shots were recovered nor attenpted to be
recovered. It is also stressed that if really the appellants and
their conpani ons trespassed into the house of the deceased

in the background of the dispute over the khajiha, they

woul d not have spared the father of the deceased Ggjr aj

Si ngh who was sitting outside, near the well. The | ast
argunent does not deserve serious consideration for the
reason that the i medi ate provocation was the quarrel that
took place mnutes earlier between Pratap Singh and the
appel | ant -Raja Ram There i's nothing unnatural in choosing
Pratap Singh as the target of their attack. Equally untenable
is the contention that the I'apses or om ssions on the part of
the I nvestigating Oficer in not noting certain inmportant
points in the site/plan and in not obtaining the report of the
Chemni cal Exam ner weakens the prosecution case to such an
extent as to cast a doubt on the version of the direct
witnesses. In fact, the 1.0 stated in his deposition that he
found certain pegs fixed near the well but he did not
consider it necessary to showthemin the site plan. As
regards the bundl e of banboos, he stated that he could not
recol | ect whether PW1 had shown themto him Though the

i nvestigation appears to be perfunctory, that should not, in
our view, materially affect the substratum of the prosecution
case which stands established by cogent and reliable

evi dence.

We have given our anxious consideration to the aspect

of non-explanation of injuries at the earliest opportunity by
the prosecution party keeping in view the fact that some of
the accused received fairly severe injuries. This aspect has
al so engaged the attention of the Hi gh Court. The Hi gh Court
took note of the fact that the prosecuti on witnesses did
explain that the injuries cane to be inflicted on the accused
wi t h banmboos picked up by P2 and his brother in order to
repel the further attack by the accused. The Hi gh Court
observed that the nmere fact that the FIR was silent

regarding the injuries received by the accused is not a
ground to discard the explanation given at the trial. There
may be initial reluctance on the part of the informant to

di scl ose that the prosecution party nade a counter attack
causing injuries to sone of the accused. The Hi gh Court was
of the viewthat in the face of the clear and consi stent

evi dence of independent and natural w tnesses supported by
the dying declaration, all of which revealed that the accused
party was the aggressor and initiated the attack on Pratap
Singh in front of his house, the non-explanation of injuries at
the earliest point of tine cannot be put agai nst the
prosecution. Broadly speaking, the approach of the High

Court seens to be correct and in conformity with the | ega
position clarified and explained by this Court in a series of
deci si ons.

I n Bhaba Nanda Vs. State of Assam[AIR 1977 SC

2252], a three Judge Bench of this Court made the

foll owi ng pertinent observations:

"\ 005..The prosecution is not obliged to explain the
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injuries on the person of an accused in all cases
and in all circumstances. This is not the law. It al
depends upon the facts and circunmstances of each
case whether the prosecution case becones
reasonably doubtful for its failure to explain the
injuries on the accused. In the instant case, the
Sessi ons Judge was not justified in doubting the
truth of the version given by the eye-w tnesses\ 027
three of whom were whol ly i ndependent

wi t nesses. Gopi Nath was surely present on the
scene of the occurrence as he hinself had

received the injuries in the sane transaction. The
Hi gh Court has rightly believed the testinony of
the eye-wi tnesses."

The | aw on the subject has been succinctly clarified by
R C. Lahoti, J. (as he then was) speaking for a three Judge
Bench in Takhaji H raji Vs. Thakore Kubersing
Chamansi ngh [ (2001) 6 SCC 145]. After referring to the

three Judge Bench decisions of this Court, it was observed:
"\ 005..the view taken consistently is that it cannot
be held as a matter of law or invariably a rule that

whenever the accused sustained an injury in the

same occurrence, the prosecution is obliged to

explain the injury/and on the failure of 'the
prosecution to do so the prosecution case should

be dishelieved. Before non-explanation of the

injuries on the persons of the accused persons by

the prosecution wi tnesses may affect the

prosecution case, the Court has to be satisfied of

the existence of two conditions: (i) that the injury
on the person of the accused was of a serious

nature; and (ii) that such injuries nust have been
caused at the time of the occurrence in _question

Non- expl anation of injuries assunes greater

signi ficance when the evi dence consists of

interested or partisan witnesses or where the

def ence gives a version which conpetes in

probability with that of the prosecution. \Were the
evi dence is clear, cogent and credi tworthy and

where the Court can distinguish the truth from

fal sehood the nmere fact that the injuries on the

side of the accused persons are not explai ned by

the prosecution cannot by itself be a sole basis to
reject the testinmony of the prosecution w tnesses

and consequently the whole of the prosecution

case.

The High Court was therefore not right in

overthrowing the entire prosecution case for non-

expl anation of the injuries sustained by the

accused persons."

The injuries of serious nature received by the accused
in the course of the sane occurrence woul d i ndicate that
there was a fight between both the parties. In such a
situation, the question as to the genesis of the fight, that is
to say, the events leading to the fight and which party
initiated the first attack assunes great inportance in
reaching the ultimate decision. It is here the need to explain
the injuries of serious nature received by the accused in the
course of sane occurrence arises. Wen explanation is
given, the correctness of the explanation is liable to be
tested. If there is an onmission to explain, it may lead to the
i nference that the prosecution has suppressed some of the
rel evant details concerning the incident. The Court has then
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to consi der whether such om ssion casts a reasonabl e doubt
on the entire prosecution story or it will have any effect on
the other reliable evidence avail abl e having bearing on the
origin of the incident. Utimtely, the factum of non-
expl anation of injuries is one circunstance which has to be
kept in view while appreciating the evidence of prosecution
wi tnesses. In case the prosecution version is sought to be
proved by partisan or interested wi tnesses, the non-
expl anati on of serious injuries may prinma facie nake a dent
on the credibility of their evidence. So al so where the
def ence version accords with probabilities to such an extent
that it is difficult to predicate which version is true, then, the
factum of non-expl anation of the injuries assunes greater
i nportance. Mich depends on the quality of the evidence
adduced by the prosecution and it is fromthat angle, the
wei ght to be attached to the aspect of non-explanation of
the injuries should be considered. The deci sions above cited
woul d make it clear that there cannot be a nmechanical or
i sol at ed approach in exam ni ng the question whether the
prosecuti'on case is vitiated by reason of non-expl anati on of
injuries. In other words, the non-explanation of injuries of
the accused is one of the factors that could be taken into
account in evaluating the prosecution evidence and the
intrinsic worth of the defence version

By this explanatory note, we are only el ucidating what
has been laid down in a catena of decisions on this aspect.

Coming back to the situation in the present case, the

Hi gh Court found that i ndependent and reliabl e evi dence

i ncl udi ng dyi ng decl arati on of the victimis available. The
def ence version does not inspire confidence in the

estimation of the Court and does not conpete in probability
with that of the prosecution. That is how the H gh Court has
approached the matter and we cannot find fault with the

sane. To add to what the High Court has said, we may point
out that there is every possibility that PWA4\ 027t he informant,
woul d not have been in a position(to notice that sone of the
accused received severe injuries. It is true that one of the
appel | ants Dashrath had a facture of the little finger which s
described as a grievous injury but there could hardly be any
occasion to observe such injury in the nelee that followed
the aggressive attack of the accused party. So al so, the
injuries on the other accused m ght not have been noticed

by PWHN\ 027the informant. Still, he could have nmentioned
broadly that his associates tried to resist-the attack and
there was a fight. The onmission to state so in the FIR shoul d
not be given undue inportance, as held by the Hi gh Court.
Coming to the investigation stage, by the time the

i nvestigation was taken up, a clear picture had energed.

The counter-conplaint of Raja Ram given a few hours 1ater

was on record. The investigation into these two FIRs woul d
have proceeded simultaneously. There could not have been

any suppression of the other part of the incident at that
stage. No such questions were put to the I.Q in order to
elicit whether there was such suppression. However, there is
one aspect whi ch remai ned unexpl ai ned even at the trial i.e,
the inci sed wounds\ 027one each on Ranjit Singh and Hari La
whi ch, according to the nedical evidence, could have been
caused by a sharp-edged weapon. As far as Ranjit Singh is
concerned, the question of explaining the injury caused to

hi m does not arise as he was acquitted for the reason that
his presence was doubted. In fact Ranjit Singh hinself in the
course of Section 313 exani nation denied the know edge of

the incident. There remains the incised injury caused to Hari
lal which at first blush seens unexpl ai ned. PW noted
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incised wound of 5 cm x 1 cm x scalp deep on the occipita
region, with the exposure of skull bone. PW and his brother
wer e supposed to have w el ded banboo sticks. If we go
strictly by nmedical evidence, this injury m ght have been
caused by a sharp-edged weapon but not a lathi. But, we

get it fromthe text books on Medical Jurisprudence that
sone of the lacerations caused by a blunt instrunent could
| ook like incised wounds if the blunt force is applied on the
areas such as scal p. The foll owi ng passages from Medi ca
Jurisprudence and Toxi col ogy (Seventh Edition) authored

by HW Cox and edited by Dr. P.C. Dikshit would clarify the
posi tion:

"The npbst common pl ace for serious lacerations to

be found, especially in forensic practice, is the

scalp which is often the target for honicida

attack. As nentioned above, the hard underlying

skul |l fornms an unyiel di ng base upon which the

skin and soft tissues can be crushed, so that many

blunt injuries of the scalp are indistinguishable at

first sight froma |aceration caused by a knife,

sharp axe or any other cutting instrunent."

Under the head Split Laceration, it is explained:

"Splitting occurs by crushing the skin between two
hard objects. They are also called incised |'ooking
wounds. Wen there is application of blunt force
on areas where the skin is closely applied to the
bone and sub-cutaneous tissue is- scanty, the
wounds are produced by linear splitting of the
skin. The common areas are scal p, eyebrows and

hi bones. They can be differentiated by exam ning
the margi ns by magnifying glass and in these

cases the roots of hair are crushed."”

Again, at the beginning of the Chapter V dealing with
wounds of the head it is explained:

"Blunt injuries to the scalp are classically confused
with knife slashes, due to the splitting of the

ti ssues because of the firmunderlying cranial

bones beneath the aponeurosis. This has been
described in the |ast chapter, but it should be
repeated that the distinction between blunt splits
and knife cuts nay be difficult, but usually

possi bl e by a minute exam nation of the wound
mar gi ns. "

In Modi’s Medical Jurisprudence & Toxicol ogy
(Twenty-Second edition) edited by B V Subrahnanyam it is
expl ai ned at page 342:

"CQccasional ly, on wounds produced by a bl unt

weapon or by a fall, the skin splits and may | ook
i ke incised wounds when inflicted on tense
structures covering the bones, such as the scalp
eyebrow, iliac crest, skin, perineumetc. \005\005"

It is further clarified at Page 404\ 027

"\ 005A scal p wound by a blunt weapon may resenbl e
an inci sed wound, hence the edges and ends of

the wound rmust be carefully seen to nmake out a
torn edge froma cut and al so to distinguish a
crushed hair bulb fromone cut or torn. \005\005"
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Therefore, the evidence of the Medical Oficer does not
necessarily lead to the conclusion that the injury found on
the occipital region/skull could not have been caused by a
lathi or stick. Even if there is some doubt on this aspect,
taking an overall view, we do not consider it a legitimte
ground to reject the prosecution case |ock, stock and barrel
The prosecution case as regards the head injury

inflicted by Raja Ramon Pratap Singh with kanta and

the attenpt on his life by Dashrath by resorting to firing
havi ng been established beyond reasonabl e doubt, the

next question is as to the nature of offence conmtted by
Raj a Ram

Firstly, it rmust be noted that the intention to cause the
death of Pratap Singh cannot be inputed to the accused

Raja Ram Apart fromthe finding of both the Courts that the
common obj ect of the unl awful assenbly was not to Kil

Pratap Singh or any other nmenber of his famly but only to
cause hurt or apply crimnal force in order to desist them
fromasserting the rights over the disputed site, one nore
circunstance that rules out the intention on the part of any
of the accused to kill Pratap Singh is that after the single
blow inflicted on the victimwi th the kanta, there was no
further nove to attack him PW nmade this clear in his
deposition. If Raja 'Ramintended to kill him he would not
have stopped at injuring himonce only. Still, the question
remai ns whether the offensive act done by the appellant

Raja Ramfalls within clause thirdly of Section 300. That the
appel l ant intended to cause bodily injury to the victim by
striking himon his head with a sharp-edged weapon the
appel | ant was carryi ng cannot be denied in view of the
sequence of events deposed to by PW 1 to 4. Fromthe

nedi cal evidence of PW 6 & 8 coupled with the nagnitude

of the injury caused on head with a dangerous weapon, it

can be presuned that the injury which was inflicted and
intended to be inflicted is sufficient in the ordinary course of
nature to cause death. PW8 who performed the surgery on
13.8. 1977 noted the pre-operative diagnosis on Exhibit ka-9
as follows:

"Right fronto-parietal infected conpound

comunat ed fracture of skull with brain

heri ni ates, underneath: brain abscess and

cerebratis with heriniation."

He prescribed post-operative treatnment. PW8 stated

that the death was on account of the head injury which
caused brain abscess and such injury could lead to the
occurrence of death in the ordinary course of nature. The
evi dence of PW8 | eaves no doubt that the skull ‘and brain
injury caused to the victimwas sufficient in the ordinary
course of nature to cause death. PW who attended on the
victimon the day of occurrence itself noticed the“incised
wound of 15 cmx 5 cmx brain tissue deep found on the

head of the patient. He stated that the injury was appearing
to be dangerous to life and the injury nmust have been
inflicted by a sharp-edged object thrust with sufficient force.

The medi cal evidence however does not establish

beyond reasonabl e doubt that the ultimate cause of death

was the aforesaid injury. Fromthe date of the surgery, the
victimwas alive for 23 days and undergoing treatnment in

the hospital. He survived for 38 days after the injury was
received. Not a word has been said and no report or case-
sheet has been filed to indicate the condition of the patient
after the surgery. No doubt, there was no cross exam nation
of the Doctor (PWB) on this aspect. Yet, it was the primary
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duty of the prosecution to adduce evidence in regard to the
post -operative condition of the patient so that the scope for
any intervening ailnent unconnected with the injury is ruled
out. This becones all the nore inportant because of the

long tinme lag and the om ssion to hold post-nortem
Apparently, there was a callous indifference or |ack of
vigilance on the part of the Investigating Oficer in failing to
ensure the post-nortem exam nation in a case of this

nature. PW8 cane forward with the explanation that the
post-nortemis not absolutely necessary to ascertain the
cause of death. But, then, the prosecution has to establish
beyond reasonabl e doubt that the eventual cause of death

was only the injury inflicted by the appellant and nothing
else, but it has failed to do so.

We are therefore of the viewthat the appellant Raja

Ram cannot be heldguilty of an offence under Section 302

or Section 304. He nmust be held guilty under Section 326 for
vol untarily causing a grievous hurt by nmeans of a dangerous
weapon. - Accordingly, his convictionis nodified to Section
326 and he is sentenced to undergo ri-gorous inprisonment

for six years and to pay the fine of Rs.1,000. In default of
paynment of fine, he shall undergo further inprisonment for

four nmonths. The accused will have the benefit of set off of
the period of inmprisonment undergone in terns of Section
428 Cr.P.C

In the result, the Crimnal Appeal No. 910 of 2000 filed
by Raja Ramis allowed partly. The Crimnal Appeal No. 909
of 2000 filed by Dashrath Singh i's dism ssed.




