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The following Order of the Court was delivered

Mohanmed ldris Ali, respondent No. 16 in this appeal by special |eave,
filed an el ection petition under Section 80, read with Section 80-A of the
Representati on of the People Act, 1951, (hereinafter referred to as the
Act), calling in question the election of respondent No. 1 Shri Muistafa
Shahi dul Islam as a nenber of the Assam Legi sl ative Assenbly from 83 DHI NG
Legi sl ative Constituency Assenbly in the general elections held in 1996.
Various allegations were made in the election petition with prayer for a
direction for re-counting of votes polled in the election and thereafter to
declare the election of respondent No. 1 as void under Section 100(Il)(d)
(iii) and (iv) and to declare the election petitioner to have been duly

el ected fromthe said Assenbly Constituency. The election petition cane to
be registered as Election Petition No. 7 of 1996 in the Gauhati Hi gh Court.
The el ection petition was resisted by the returned candi date. Sonme of the
ot her candi dates, who had filed their nom nation papers and contested the
el ecti ons, however, remained ex-parte in the Hi gh Court.

The el ection petitioner had contested the el ection'as a candi date nom nated
by Al India Congress (Tiwari), while the returned candi date -respondent

No. 1 contested the el ections sponsored by Indian National Congress (l). It
appears that in the neanwhile Al India Congress (Tiwari) and Indian

Nati onal Congress (1) nmerged and on account of that nerger, both the

el ection petitioner and the returned candi date becane nenbers of the sane
political party. At this stage, the election petitioner filed an
application under Section 109 of the Act seeking to withdraw the el ection
petition. This application was filed on 29th April, 1997. On 14th July,
1997, notices of the w thdrawal application were issued and published in
the Oficial Gazette as well as in local English newspapers. On 2.9.97, the
wi t hdrawal application was all owed and as nandated by Section 110 of the
Act, a notification about the sane was published. The notification canme to
be published in the newspaper Assam Tri bune, Ex. P.3. on 12th Septenber
1997. It was also published in the Governnent Gazette, Ex. P-4, on 20th
Sept enmber, 1997.

On 30th Septenber, 1997 the appellant filed an application seeking

perm ssion for substitution to be able to carry the proceedings in the

el ection petition under Section 100(3)(c) of the Act. In this application
reference is nade to the withdrawal notice published in the Assam Tri bune
inits issue dated 12th Septenber, 1997. It transpires that on 3rd Cctober,
1997 the appellant also filed another application for the sane relief
(registered as Msc. Case No, 125 of 97). In this application, reference is
nade to the withdrawal notice published in the Assam Tri bune date 12th

Sept enber, 1997 as also to the notice published in the Government Gazette
dated 20th Septenber, 1997. The returned candi date resisted the substitu-
tion application. By the order inpugned in this appeal both the applica-
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tions filed by the appellant were disnissed on the ground that the
applications were barred by Iimtation as prescribed under Section 110 of
the Act.

We have heard | earned counsel for the appellant.

Learned advocate on record for the contesting respondent subnitted that the
brief of the case is no | onger available with her and was unable to offer
any assistance. She has at no point of tine sought discharge in the case
fromthe Court. There is none else representing respondent no. 1 either
Respondent no. 1 is also not present personally. The other respon-dents
have al ready been set ex-parte. We are, therefore, disposing of this appea
after hearing | earned counsel for the appellant and carefully perus-ing the
record including the counter affidavit filed by respondent no. 1 in
response to the notice at the stage of the special |eave petition

Section 110 of the Act provides :

"110. Procedure forwthdrawal of election petitions - (1) If there are
nore petitioners than one, no application to withdraw an el ection petition
shal | be made except with the consent of all the petitioners.

(2) No application for w thdrawal shall be granted if, in the opinion of
the H gh Court, such application has been induced by any bargain or
consi derati on whi ch ought not be all owed.

(3) If the application is granted -

(a) the petitioner shall be ordered to pay the costs of the respondents
therefor incurred or such portion thereof asthe Hi gh Court may think fit;

(b) the High Court shall direct that the notice of wthdrawal shall be
published in the Official Gazette and in such other nmanner as it nay
specify and thereupon the notice shall be published accordingly;

(c) a person who mght hinmself have been a petitioner may, wthin 14 days
of such application, apply to be substituted as petitioner in place of the
party w t hdrawi ng and upon conpliance with the conditions, if any, as to
security, shall be entitled to be so substituted and to continue the
proceedi ngs upon such terms as the Hi gh Court my deemfit."

A bare perusal of Section 110 (3)(b) shows that the H gh Court shall direct
the notice of the withdrawal (of the election petition) to be published in
the Oficial Gazette and in such other manner as it may specify. Sub-clause
(c) of Section (3) provides that within 14 days of such publication, a
person who might hinmself have been a petitioner may apply to be substituted
as a petitioner in place of the party wi thdrawi ng the el ection petition and
upon conpliance with such conditions as nay be inposed by the H gh Court,
he may be pernitted to continue the proceedi ngs.

Clause (b), thus, unm stakably suggests that it is-a mandatory require-nent
that the H gh Court shall cause the notice of withdrawal to be published in
the Oficial Gazette. Apart from publication of the notice in the Oficia
Gazette, the notice may al so be published in such other manner as the Hi gh
Court may specify. The expression "in the Oficial Gazette and in such

ot her manner as it may specify (enphasis supplied by us) clearly suggests
that publication in the newspaper or in any other nmanner is in addition to
the publication of the notice in the Oficial Gazette and not in
substitution of it. If the date of publication in any other manner precedes
the date of publication in the Oficial Gazette, the period of 14 days
prescribed in Cause (c¢) within which a person nay apply to be substituted
in place of the original election petitioner would ordinarily not comrence
unl ess publication in the Oficial Gazette has also taken place as in the
present case. The Hi gh Court erroneously calculated the period of linmta-
tion fromthe publication of the notice in the English daily Assam Tri bune
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of 12.9.97 rather than fromthe date of publication in the Oficia
Gazette, Ex. P-4. The period of 14 days ought to have been cal cul ated from
the date of publication of the withdrawal notice in the Oficial Gazette
i.e. 20th Septenber, 1997 and so calculated we find that the application
which was filed by the appellant (m sc. case no. 125/97) as also the
earlier application (msc. case no. nil/97) filed by himwere both within
the statutory period of 14 days calculated fromthe date of publication of
the notice in the Oficial Gazette.

The Hi gh Court, under the circunmstances, fell in error in dismssing the
substitution applications filed by the appellant on the ground of limta-
tion only. The inpugned order of the H gh Court, thus, cannot be sustained
and the same is hereby set aside. The case is remanded to the Hi gh Court
for proceeding further treating the substitution application to have been
filed under Section 110 of the Act within the prescribed period of limta-
tion. The Hi gh Court shall take further appropriate steps expeditiously.

The appeal succeeds and is, accordingly allowed. There shall, how ever, be
no order as to costs insofar as this appeal is concerned.




