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The following Order of the Court was delivered

These applications /are filed by the erstwhile brick Kiln owners who had
their brick kilns in the NCI of Delhi. A prayer in these applications is
for the nodification of the order dated 10.5.96 and 26.11. 96 passed by
Court inl.A 22 in WP. (C No. 4677/85 so as to delete the direction by
whi ch the applicants had been directed to surrender the |and w thout being
pai d any comnpensati on

This Court was dealing with industrial pollution in Delhi. As per the
Master Plan 1990, industries had been placed into different categories.
Those industries which were placedin category-H were required to cl ose
down and/ or to be shifted out of Delhi within three years of the Master
Plan coming into effect. When the said industries did not shift or close,
Wit Petition was filed which ledto the passing of 'the order dated 10th
May, 1996 reported as [1996] 4 SCC 351. This order specifically dealt with
the case of hazardous, noxious industries and the directions which were
given therein inter alia required certain percentage of |and which was
bei ng used by those industries being surrendered and at the sane tine the
Court permtted fifty percent extra F. A R on the remai ning |land. The | and
was required to be utilised in the manner indicated in the Master Plan

In the Master Plan of 1990, brick kilns were not shown as a category-H
industry. It is only after Report was submitted by the Del hi Poll ution
Control Committee that by an order dated 26.11.96[1998] 9 SCC 149 this
Court came to the conclusion that 246 brick kilns operating in various
zones of the N.C. Territory of Delhi wore category-H industries and as such
could not operate as a said industry Wiile ordering their closure and
shifting fromDel hi it was observed in paragraph 6 of the directions that
the use of the |l and which woul d becone avail abl e on account of
shifting/relocation of the brick kilns shall be permtted in ternms of the
order of this Court dated |I0th May, 1996 in MC Mhta v. Union of India.
It was al so stated that the shifting brick kilns shall be given incentives
and the brick kilns should shift to fly ash technol ogy.

It is not in dispute that |arge nunber of these brick kilns owners were
occupyi ng | and which they had taken on licence/lease. It is also not in

di spute that prior to the passing of the aforesaid order dated 26.1 1.96 no
noti ce had been issued to the owners of the | and who were the | andl ords of
the brick kiln owners. Then rights were vitally affected and the principle
of natural justice would have required an opportunity of hearing being
given to them This was deni ed.
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We also find that the brick kilns were situated on agricultural |and, no
construction of the type which has been permitted to industry can be done
on the said | and. Wen this Court, in the order dated 10.5.96, had required
the surrender of the certain percentage of land, it had at the sane tine
permtted additional F.A R to the land owners for construction on the

| and, that was by way of conpensation. That situation cannot apply insofar
as agricultural land is concerned on which the brick kilns were situated.

It is obvious that the position of the brick kilns qua other category-H

i ndustries is not identical. These two types of ventures could not be
simlarly treated. Wereas brick kilns were not, as we have already

noti ced, a category-H industry, the other units in respect of which orders
were passed on 10th May, 1996 did fall in that category. No construction is
normally permitted on the agricultural land if it is |less than a hectare
and if it is nore than a hectare only a fraction of the sane can be used
for construction. The situation of the agricultural land is very dissimlar
to industrial |and or | and on which industries had been erected. This being
so, there is merit-in the contention of the applicants that they should not
be under an obligation to surrender the land. It is however, undertaken by
the | earned counsel ‘that the agricultural land or the land on which brick
kil ns were situated would continue to be used in accordance with the
provi si ons _of the Master Plan and as of today all the 246 brick kil ns have
been shut down. We are inforned at the bar that the land in question is now
bei ng used nmostly for agricultural purposes, though in the case of two
erstwhile brick kiln owners fly ash technology is sought to be used for the
manuf acture of brick which is enviro-friendly.

For the aforesaid reasons, these applications are allowed and it is
clarified that with the closure of the brick kilns or the change in use to
fly-ash technol ogy, the owners of the land on which they were situated
woul d not be under any obligation to surrender any |and. To that extent the
order dated 26.11.96 stands nodified. It is made clear that this order wll
not apply to those brick kiln owners who have availed of this Court’s order
dated 26.11.96 and have benefited under the sane in the matter of

rel ocati on. The applicants before this Court state that none of them have
got any assistance with regard to rel ocation or availed of any such
benefit. As a result of this order, the land will revert to the origina
owner .




