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ACT:
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HEADNOTE:
In order that an adoption may be valid under the H ndu Law
there must be a formal cerenony of giving and taking. Thi s

is true of the regenerate castes as well as of the | Sudras.
Al t hough no particular formis prescribed for the cerenony,
the law requires that the natural parent shall hand over,
the adoptive boy and the adoptive parent nust receive him
the nature of the cerenpbny varying according to the
circunstances. After exercising their volition to give and
take the boy in adoption, the parents may, both or either of
them del egate the physical act of handi ng over or receiving
to a third party.

Consequently, in a case where the natural father nerely sent
the boy in another’s conpany to the house of adoptive father
who received himbut there was no del egation of the power to
give in adoption or the cerenpny of giving and taking,

478

Hel d, that no valid adoption bad taken place.

Shoshi nath Ghose v. Kyishnasundari Dasi, (1880) I. L.. R 6
Cal. 381, Krishna Rao v. Sundara Siva Rao, (1931) L. R 58
. A 148, Vijiarangamyv. Lakshuman, (1871) 8 Bom -I1. C.
R 244, Shansing v. Santabai, (1901) |I. L. R 25 Bom 551
and Viyyamma v. Suryaprakasa Rao, |I. L. R 1942 WMad. 608,
referred to.

Bi r yadhnal v. Prabhabhati, A |I.R 1939 P.C 1952,
expl ai ned.

JUDGVENT:

ClVIL APPELLATE, JURi SDICTION: Civil Appeal No. 430 of 1957.
Appeal by special |eave fromthe judgnent and decree dated
27th Cctober, 1953, of the former Judicial Conmi ssioner
Ajmer, in CGvil Second Appeal No. 25 of 1951

C. B. Agarwala, S. S. Deedwani and K P. CGupta, for
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appel | ant.

Mukat Behari Lal Bhargava, B. |.,. Aren and Naunit Lal, for
the respondent.

1961. March 22. The Judgnent of the Court was delivered by
SUBBA RAQ, This is an appeal by special |eave against the
judgrment and decree of the Judicial Conm ssioner at A ner
dated Cctober 27, 1953, confirmng the judgment of the
District Judge, Ajner, and setting aside that of the
Subordi nate Judge, First Cass, Ainmer, in Cvil Suit No. 48
of 1944.

The following genealogy will be useful to appreciate the
contentions, of the parties:
Aman Si ngh
Suj an Si ngh Sobhag Si ngh
Moti Si ngh Zal i m Si ngh

(def endant)
Lakshamm Si ngh

(plaintiff)
It is| not necessary to give the other branches of the
geneal ogi'cal tree. It will be seen fromthe geneal ogy that
pl ai ntiff Lakshman Si ngh’ s-grandfat her, Sobhag
479
Singh, is defendant Mti Singh s paternal uncle. In the

year 1923, Sujan Singh was aged about 70 years, and Mbti
Si ngh was about 50 /years, and Mti Singh''s wife, Rup Kanwar
alias Rup Kanwar Bai, the respondent herein, who was
subsequently brought on s record inplace of Mdti Singh
after his death, was about 45 years old. Moti Singh had no
son and, therefore, Sujan Singh-was anxious to have a boy
well versed in vedic-lore to be adopted to his  son Moti
Singh to perpetuate big line. On February 14, 1923, the
plaintiff was brought fromhis father’'s houseto the house
of Sujan Singh in Ajmer by one Hra Lal and |eft there. On
March 28, 1923, the plaintiff was admtted as a student in
an institution called Gurukul Kangri.~ He was educated in
that institute fromthe year 1923to 1936. On March 19,
1936, after completing his studies in the G@Gurukul, the
plaintiff cane back to Moti Singh's house. As he’ was not
accorded the treatnment expected of an adoptive father to an
adopt ed son, he grew apprehensive of the intentions of Mti
Singh and filed Civil Suit No. 48 of 1944 agai nst Mdti Singh
in the Court of the Subordinate Judge, First O ass, Aner,
for a declaration of his status as an adopted son of the
def endant, Mdti Singh. Mti Singh in his witten statenent
denied that the plaintiff was his adopted son and pleaded
that the suit was barred by linitation. The Subordinate
Judge, on evidence, held that the plaintiff was the adopted
son of the defendant and that the suit was not' barred by
l[imtation. On appeal, the District Judge, on a review of
the evidence, cane to the conclusion that the plaintiff was
never in fact adopted by the defendant and that the cerenony
of "giving and taking" did not take place. He further found
that the suit was within tinme. On second appeal, the
| ear ned Judi cial Comm ssioner, A nmer, accepted the findings
of the learned District Judge and dismissed the appeal
Hence the appeal

Learned counsel for the appellant contended that t he
Judi cial Conmmi ssioner has not correctly appreciated the
i ngredi ents of the cerenony of "giving and taking" and that
he shoul d have held that Hira Lal’s;

480

bringing of the boy at the instance of his natural father to
the house of Sujan Singh, and Mti Singh receiving the boy
by putting his hand on his head were sufficient conpliance
with the Hindu Law doctrine of "giving and taking" and,
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therefore, the adoption was valid.
Bef ore adverting to the | egal aspect of the question raised,
it would be convenient at the outset to ascertain clearly
the relevant facts in regard to the alleged handing over of
the plaintiff-appellant by his natural father to t he
adoptive father. 1In the plaint the plaintiff did not give
any particulars of his adoption; neither the date of the
adopti on was nentioned nor the manner in which the necessary
cerenony of "giving and taking" was perforned was stated.
The only allegation found in the plaint, was that "...... on
the 2nd June, 1926, Kothari Sujan Singhji executed a
docunent announcing the plaintiff by virtue of his adoption
by the defendant to be the only and sole heir and successor
to all his property after the defendant." The defendant in
his witten statenment denied the factum of adoption. On
Oct ober 24, 1942, the trial court directed the plaintiff to
give further particulars about the date of the alleged
adoption ~and to amend his plaint. On Novermber 3, 1942, he
filed 'a statement of further particulars alleging that he
was taken “in adoption between February 13, 1923, and
February 23, 1923. Only during the course of the trial and
particularly at the time of arguments it was suggested that
he was taken in adoption on February 14, 1923, when Hra La
brought himto the house of Sujan Singh. It is, therefore,
clear that till a very late stage of the suit, the plaintiff
did not at any rate think that he was taken in adoption on
the date when Hira Lal brought himto the -house of Moti
Si ngh.
The docunents tiled in the case did not establish that any
cerenony of "giving and taking" took place on February 14,
1923. Ex. P/1 dated Cctober 21, 1922, is the letter
witten by Sujan Singh, the father of ~ the ~defendant, to
Zalim Singh, the father of the plaintiff. ~Therein it was
stated that Lakshman Singh would be sent to Gurukul for his
adnmi ttance there.

481
It was also nmentioned that, as(Zalim Singh w shed that
perm ssion of Mti Singh was required, Mti Singh'would go
to @urukul for gathering Lakshnman Singh adnitted in the
institution and his name would also be entered as the
guardi an and father of Lakshaman Singh. This letter only
indicates that Sujan Singh was anxious that Mti Singh
shoul d take Lakshman Singh in adoption and it does not show
that actually any cerenpony of "giving and taking" took place
or indicate that any such cerenpny woul d take place on any
particular date. Ex. P/2 is a post-card dated January 31
1923, witten by Mdti Singh to Zalim Singh. Therein Moti
Si ngh asked Zalim Singh to send Lakshman Si ngh, as he had to
be admitted in Gurukul on February 20, 1923. There was a
specific statenent in the letter that "Coconut cerenbny was
not bei ng done before as the boy may or nmay not be -admtted
into GQurukul ". The following statenent in that letter is
very instructive:
"After qualifying from Gurukul, he will of course renain
He is being educated at Gurukul with a view to adopt."
It is said that the phrase "with a viewto adopt” is not a
correct translation and the correct translation is "on
account of adoption". But the context in which the said
words appear | eaves no room for doubt that Mti Singh was
inform ng Zalim Singh that no cerenony would be perfornmed as
the boy mght or might not be admtted into Gurukul. But he
assured himthat he was being admitted in Gurukul only wth
a view to adopt him This letter also proves that Moti
Si ngh did not contenpl ate any adoption, at any rate till the
boy was admitted in Gurukul. Ex. P/3 dated February 9,
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1923, is another letter witten by Mti Singh to Zalim Singh
wherein Moti Singh infornmed Zalim Singh that the election-
nmeani ng sel ection-of students for CGurukul would take place
on February 28 and, therefore, he asked himto send Lakshman
Singh at once. Ex. P/4is an agreement entered into
between the authorities of Gurukul Kaiigri and the parents
of Lakshman Singh. In the preanble to that

482
agreement Lakshman Singh is described as the grandson of
Suj an Si ngh. It does not carry the nmatter further, as

Lakshman Si ngh being Sujan Singh’s brothers grandson, the
description would be consistent even if there was no
adopti on. Ex. P/5 is the application for adm ssion of
Lakshman Singh in Gurukul. It is not dated, but it appears
to have been put in between January 3, 1923, and February
14, 1923. It was sent by the natural father of Lakshman
Si ngh. This may be explained by the plaintiff that, as on
the date of the application the adoption had not taken
pl ace, the natural father signed it. Ex. P/26is a wll
execut ed by Suj an” Si ngh wherei n he bequeat hed his properties
to Moti Singh-and gave a vested renminder to Lakshman Singh

In the docunment Lakshman Singh was described as follows:

"Lachman Singh the second son of my younger brother Sobhag
Sighji’s elder son Zalim Singh has been kept for the past

about 3-1/1 years”. This will was executed at a tinme when
admttedly the relationship between Sujan Singh and Lakshman
Singh was cordial. If really the adoption had taken place

before 1926, it is inconceivable that the grandfather would
not have descri bed Lakshman Singh as the adopted son of Mti
Si ngh. On the contrary, it was stated that Lakshman Singh
was kept for the past 3-1/4 years. This is only consistent
with the case of the defendant that though  adoption was
contenplated, it did not take place; but Lakshman Singh was
brought to the famly of Sujan Singh and was being educated
in Gurukul with a viewto take himin adoption at a later

st age. VWhat is nore, whatever doubts there may have been
they are clearly dispelled by a letter witten by Laksman
Singh to his father, Zalim Singh, on May 19, 1934, /i.e.

after disputes arose between the parties. Therein Lakshman
Singh told his father, Zalim Singh, that if Mti Singh did
not desire to take himin adoption, he, also did not wish to
be adopted to him He further proceeded to wite to - his
father: "Please do not worry in the least that at present Ba
Sahib has kept, and as to what would happen if wuncle Nbti
Si ngh does not keep after him (Ba Sahib). After al

483

none but God can snatch fromme the ability which you have
conferred on ne ". This letter establishes , two facts,
nanely, (i) there was no actual adoption, but Sujan - Singh
had only kept Lakshman Singh it nmay be recalled that the
word wused in the swill of Sujan Singh was also "kept"; and
(ii) that the adoption had not yet taken place, for, if the
adopti on had taken place, Lakshman Singh would not wite to
his father that if Mti Singh did not like to take him in
adoption, he was also not willing to be adopted to him The
docunentary evi dence, there. fore, clearly establishes that
no cerenony of adoption had taken place, though the boy was
taken to the house of Sujan Singh with a viewto take himin
adoption either after he was admitted in Gurukul or after
hi s education at Gurukul was conpl et ed.

The oral evidence in the case is also consistent wth the
docunentary evidence. P. Ws. 1, 2, 4, 5 and 7 speak if a
custom in the community to which the parties belong to the
effect that in that community the consent of the person
giving in adoption and the person taking in adoption and the
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goi ng of the adopted son fromhis original famly to live in
the adoptive family wore the prelimnary steps to a valid
adoption. But no attenpt has been made in any of the courts
below to sustain the adoption on the alleged custom and,
therefore, we do not propose to consider the evidence
relating to the alleged custom P.W 2, who is a nmaterna
uncle of the plaintiff, further says that the plaintiff was
sent to Anmer with Hira Lal and that Hra Lal was given
instructions by Zalim Singh and the father of PW 2 to go
via Bhilwara and Masooda and on reaching A mer to hand over
the boy to Mdti Singh. But in the cross-exam nation, he
said that he did not know "if the cocoanuts about the
plaintiff’s adoption have been distributed or not till now'
and that he could give the date of the plaintiff’'s adop-
tion. This evidence, even if true, does not establish that
Zalim Si ngh del egated his power to Hra Lal to give the boy
on his behalf in-adoption to Mdti Singh. At the mpst it
woul d show t hat he sent the boy
484
along with-HralLal to Amer. P.W 7 is arelation of the
parties. He said that in 1923 when Lakshman Singh canme to
Ajmer, he was sitting i nthe house of Mti Singh, that Hira
Lal told Mti Singh that he had brought Lakshnman Singh as
desired by himand that Mdti Singh kept the boy with him and
told Hra Lal that he had done well \in bringing the
boy. This evidence, even if true, only shows that Hira La
brought the boy to Ainmer and left him with Mti Singh
There is nothing iinthis evidence to show that Mti Singh
recei ved the boy as an adopted son and that H ra Lal banded
over the boy to Mti Singh asa delegate of the boy's
natural father. The plaintiff, as P.W 10, described his
going to Mdti Singh's house thus:
"At that time ny father was residing at
Udai pur. He sent ne to Almer with one Hira
Lal Dhabace. We-reached the house of @ Mti
Singh at about 10 a.m  on or about 14-2-1923.
MXi Singh cane out and received nme/ at the
gat e. Hra Lal then told himthat ‘since he
had called nme, he (Hira Lal) had come with ne
to give me in adoption."
Assuming that the plaintiff renmenbered exactly what al
happened when he was only 9 years old, the version given by
hi m does not prove that Hira Lal as a representative of his
father gave himand Mti Singh received himas a part of the
ceremony of adoption. The events narrated by himonly  show
that Hira Lal brought himto A mer so that he m ght be taken
to Qurukul . Hra Lal, as DDW 4, described the incident
t hus:
"I'n 1923 1 brought Lachman Singh to A ner. I
brought himto the house of Sujan Singh and
Moti  Si ngh. I was informed by Zalim Singh
that Mdti Singh had witten to him that
Lachman Singh was to be sent to Gurukul = with
Moti Singh and so | might go and | eave him at
A mer. "
In the cross-exanmination he further el aborated
t hus:
"It is incorrect that Zalim Singh asked me to
give the plaintiff in adoption to Mdti Singh
He had said that the boy was proceeding to
GQurukul and | nay go to hand over the boy to
Moti Singh .........
485
When | brought the plaintiff to Ajmer, Mti
Singh placed his hand on the head of the
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plaintiff and said that you have cone."
The version given by this witness is natural and the | ast
answer given by himstanps the evidence with a seal of
inmpartiality. H s evidence is consistent with the entire
docunent ary evi dence-adduced in the case. He was head-clerk
of Raj Sri Medraj Sabha, Udaipur, and he appears to be a
disinterested witness. Wthout any hesitation we accept his
evi dence. Hi s evidence clearly shows that he brought the
plaintiff and left himwith Mdti Singh in Ainer as he had to
be sent to Gurukul. Ex. D4 is a copy of a panphlet
circulated by Zalim Singh to Juwan Singh Mehta. It is dated
Septenmber. 6, 1938, i.e., after disputes arose between the
parties. Therein he stated what took place on the date when
the plaintiff was sent to Ajnmer thus:

"Thereupon | sent Chiranjiv Laxman Singh from

Udai pur~ with Dhabaiji Hralalji who was a

respectable Government servant of the Mewar

State and reader to the Secretary,’ Rajya Sri

Mahadraj Sabha whi ch post | then held. Suj an

Si nghj i, Shahji  Sahebl alji Khinvsara and
ot hers went up to out si de Soor aj po
accompanyi-ng hi m (Laxman Si ngh) . told
Dhabai j i Hiralalji that he would give Bapu on

ny behal f© in adoption to Moti Si nghji .
Respected father was at Mal Okneda near Mander
Station in the way. asked Hiralalji to have
Bapu see him (Respected father). Dhabai j i
after having Laxman Singh see father took him
to Bhai Sahib Mti Singhji and Baba Ba Sahib
at Ajnmer_ who were then residing at Kaserganj.
He (Dhavaiji) —giving him (Laxman Singh) to
them returned to Udai pur and informed ne and
said 'Modti Singhji placed his hand upon the
head of Bapu' and said, you have core. Ba
Sahib very lovingly nade himsit near hinself
and caressing him wth joy, asked of his
wel fare."

It is for the first tine the idea of delegation ‘has been

i ntroduced and, in our opinion, it was done presumably on

sone |egal advice. This is an attenpt to give a |ega
flavour to an ordinary act of sending a boy
486

with an elderly gentleman to another place. W cannot act
upon the self-serving statenent nade by this personin 1938.
It is inmpossible to conceive that the necessary cerenony of
adoption, that is, "giving and taking" woul d be done in such
a casual manner and that the natural father or the natura
nother or the near relations would not have gone to. the
pl ace of the adoptive father if a cerenmony was scheduled to
take place on a particular date. W, therefore, hold, on
the evidence, oral and docunentary, that Sujan Singh and
Moti  Singh wanted to take the plaintiff in adoption ' ‘either
after the boy was admitted in GQurukul or after he finished
his education therein, that Hra Lal, on the request of the
plaintiff’s father, acconpanied the boy to Sujait Singh's
house at Ajnmer and left himthere, that Mdti Singh welconed
the boy as was expected of himand thereafter sent hint to
GQurukul and that no formal cerenony of "giving and taking"
had taken pl ace.

Even so, it was contended that the fact that Zalim Singh
sent the plaintiff through Hra Lal to Mdti Singh's house
and that Mdti Singh received himin his house would be
sufficient conpliance in law with the requirenent of "giving
and taking" as wunderstood in the H ndu Law, when those
events took pursuant to the settled intention of the parties
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to take the plaintiff in adoption. A natural father, the
argunent proceeded, need not physically hand over the boy to
the adoptive father, but he could validly delegate the
physical act of handing over the boy to a third party as
Zalim Singh is alleged to have done in the present case.
To appreciate this argunment it is necessary to notice
briefly the |aw of adoption vis-a-vis the cerenpbny of "
giving and taking" Gol apeliandra Sarkar Sastri in his book
on Hindu Law, 8th edn., succinctly describes the cerenony of
"giving and taking" thus at p. 194:
"The cerempbnies of giving and taking are
absolutely necessary in all cases. These
cerenoni es '\ nust be acconpanied by the actua
delivery of t he child; synbol i cal or
constructive delivery by the nere paro
expression of intention on the part of the

487
giver and the taker w thout the presence of the boy is not
sufficient. Nor are deeds of gift and acceptance executed

and registered in anticipation of the intended adoption, nor
acknow edgnent, sufficient by thenselves to constitute |ega
adoption, in the absence of actual gift and acceptance
acconpanied by actual delivery; a formal cerenpny being
essential for that purpose.”

Mich to the sane effect it is stated in Mayne's Hi ndu Law,
[1th edn., at p. 237:

"The giving and receiving are absol utely necessary to the
validity of an adoption. They are the operative part of the
cerenony, being that part of it which transfers the boy from
one famly into another. But the H ndu Law does not require
that there shall be any particular formso far as giving and
acceptance are concerned. For a valid-adoption, “all that
the lawrequires is that the natural father shall be asked
by the adoptive parent to give his son in adoption, and that
the boy shall be handed over and taken for this purpose."
The | eadi ng decision on this subject is that of the Judicia
Conmittee is Shoshinath Ghose v. Krishnasundari Dasi @ (1).
That was, |like the present, a case of adoption anbng Sudras.
There, it was contended, inter alia, that there was a form
adoption by giving and taking, and in the alternative it was
contended that even if there had been no formal adoption _as
al l eged, the deeds of giving and taking, executed in 1864,
were sufficient to bring about the adoption and that was al

that was essential in the case of Sudras. Sir J.W
Col vi | e, speaking for the Board, rejected both~ the
cont enti ons. He accepted-the finding of the |ower courts

that there was no formal giving and taking, and rejected the
argunent that the docunents thenselves operated as a
conpl ete giving and taking of the adoptive boy.  The learned
Judge observed at p. 388 thus:

"There is no decided case which shows that there can be an
adoption by deed in the nmanner contended for; all that has
been decided is that, anongst

(1) (1880) 11.L.R 6 Cal. 381
488
Sudr as, no cerenpnies are necessary in
addition to the giving and taking of the child
in adoption.................. it would seem

therefore, that, according to Hi ndu usage,

which the Courts should accept as governing

the law, the giving and taking in adoption
ought to take place by the father

the child to the adoptive nother, and the
adoptive nother declaring that she accepts the

bandi ng

ove
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child in adoption.™
That a formal cerenony of giving and taking is essential to
validate the adoption has been enphasized by the Judicia
Committee again in Krishna Rao v. Sundara Siva Rao (1). But
in practice many situations had arisen when it becane
i npossible for a natural father to hand over the adoptive
boy physically, or to an adoptive father or nother to
recei ve the adoptive boy physically due to physi ca
infirmty or other causes. |In such cases Courts have stepped
in and recognized the delegation of the physical act of
giving and taking provided there was an agreement between
the natural and adoptive parents to give and receive the boy
in adoption. The scope of the power of del egation has been
clearly stated by West, J., in Vijiarangamyv. Lakshuman (2)
t hus:
"The gift and acceptance in such a case nust,
as Sir T. Strange has observed be manifested
by~ some overt act; and here Yeshvadabai did
not _in person hand over her son to Savitri.
But~ she conmissioned her uncle to do this,
being at the time too unwell to attend the
cerenony herself. The Hindu Law recognizes
the vicarious performance of nost |egal acts;
the object of the corporeal giving and receiv-
ing /in _“adoption is obviously to secure due
publicity (Col ebrook’s Di gest, Book V. T. 273,
conmentary), and Yeshvada's -enploying her
uncle 'to performthis~ physical act, which
derived its efficacy fromher own volition
acconpanying it, cannot, we think, deprive it
of its legal effect. W hold, therefore, with
the | earned Judge, that the adoption.is proved
and effectual ."
Thi s view was approved by the Bonbay H gh Court
(1) (1931) L.R 58 I.A 148.
(2) (1871) 8 Bom H. C. R 244.
489
in Shansing v. Santabai (1). A division bench of the Mdras
H gh Court in Viyyamma v. Suryaprakasa Rao (2) applied the
principle to a converse case of -an adoptive  father
del egating his power to accept the adoptive boy to another
Sir Lionel Leach, C J., in extending the rule of delegation
to a case of receiving says at p. 613 thus:
“If this were not so, what would be the
posi tion when through accident or illness the
natural father or the adoptive parent could
not be present in person to do what is
necessary? There could be no adoption.™
Further citation would be redundant. It is,  therefore,
settled law that, after the natural and adoptive parents
exercised their wvolition to give and take the- boy in
adoption, either of themcould, under certain unavoidable
conpel l'ing circunstances, delegate his right to give "or the
right to receive the adoptive son, as the case nmay be, to a
third party.
Strong reliance is placed by |earned counsel for the
appellant on the decision of the Judicial Comrmittee in
Bi radhmal v. Prabhabhati (3). There a w dow executed a deed
of adopti on whereby she purported to have adopted as son to
her deceased husband a boy. The Sub-Registrar before whom
the docunent was registered put to the boy’'s natural father
and to the w dow questions whether they had executed the
deed. The boy was also present at that tinme. The Judicia
Committee held that, under the said circunstances, there was
proof of giving and taking. The question posed by the Privy
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Council was stated thus: "The sole issue discussed before

their Lordships was the question of fact whether on 30th

June, 1924, at about 6 p.m when the adoption deed wag being

regi stered the boy was present and was gi ven by Bhanwarna

and taken by the wi dow'. The question so posed was answered

thus at p. 155:
. their Lordships think that the
evi dence that the boy was present at the tine
when the sub-registrar put to his father and
to the wi dow the

(1) (1901) I.L. R 25 Bom 551 (2) |I.L.R 1942 Mad. 608.

(3) AIl.R 1939 P.C 152.

62

490

guesti ons whether they had executed the deed is sufficient

to prove a giving and taking."

This sentence is rather laconic and may | end support to the

argunent that nere putting questions by the Sub-Registrar

woul d 'anpunt to giving and taki ng of the adoptive boy; but

the subsequent discussion nmakes it clear that the Privy

Counci|l had not |aid down any such wi-de proposition. Thei r

Lordshi ps proceeded to observe:
"Even if the suggestion be accepted that the
auspi ci ous -~ day ended at noon on the 30th and
that ' the deed was executed before noon and
before  the boy arrived at Ajner, it seens
quite pr obabl e t hat the regi stration
proceedi ngs which were arranged for 6 p.m
woul d .« be regarded-as a suitable occasion for
carrying out the very sinple cerenony that was

necessary."
These observations indicate that on the nmmterial placed
before the Privy Council-it is not necessary to say that we

woul d cone to the sane conclusion-on the sanme material-it
hold that there was giving and taking of the boy at about 6
p.m when the docunent was given for registration. The
Judicial Conmmittee, in our view, (did not intend to/ depart-
from the well recognized doctrine of H ndu Law that /there
should be a cerenony of giving and taking to validate an
adopti on.

The law nay be briefly stated thus: Under the Hindu Law,
whet her anong the regenerate caste or anbng Sudras, there
cannot be a valid adoption unless the adoptive boy is
transferred fromone famly to another and that can be done
only by the cerenony of giving and taking.. The object of
the corporeal giving and receiving in adoption is obviously
to secure due publicity. To achieve this object it is
essential to have a formal cerenpbny. No particular form is
prescribed for the cerenony, but the law requires that ' the
natural parent shall band over the adoptive boy and the
adoptive parent shall receive him The nature- of the
cerenony may vary dependi ng upon the circunstances of each
case. But a cerenony there shall be, and giving and taking
shall be part of it. The
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exigencies of the situation arising out of diverse cir-
cunst ances necessitated the introduction of the doctrine of
del egation; and, therefore, the parents, after exercising
their wvolition to give and take the boy in adoption, my
both or either of them del egate the physical act of handing
over the boy or receiving him. as the case nay be, to a
third party.

In the present case, none of the aforesaid conditions has
been satisfied. The H gh Court found that Zalim Singh and
Moti  Singh did not decide to take the boy in adoption on
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February 14, 1923. The Hi gh Court further found that their
conmon intention was to take. the boy in adoption only after
he was admitted in Gurukul or thereafter. The docunents
filed and the oral evidence adduced in the case establish
that the adoptive father did not del egate his power to give
the boy in adoption to Mdti Singh to Hira Lal and that Mbti
Singh did not receive the boy as a part of the cerenony of
adoption, but only received himwith a. viewto send him to
Gur ukul . We. therefore, hold that the cerenony of giving
and taking, which is very essential for the validity of an
adoption, had not taken place in this case.
In the result, we hold, agreeing with the Judi ci al
Conmi ssioner, that the appellant was not adopted by Mbti
Singh. The appeal fails and is dismssed with costs.

Appeal dism ssed
492




