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Equating himw th a beast, this Court [2000 (7) SCC 455]
confirmed the death sentence awarded to the petitioner by
the trial court and the H gh Court on proof of his having
caused the death of four persons of a famly “including
ladies and a child of tw and a half  years of age.
Confirmng the death sentence this Court had hel d:

"W are satisfied that the present case is an
exceptional case which warrants the awarding of /' maxi num
penalty under the law to the accused/appellant. The /crine
conmitted by the appellant is not only shocking but it has
also jeopardised the society. The - awarding of  |esser
sentence only on the ground of the appellant being a youth
at the tinme of occurrence cannot be considered as a
mtigating circunmstance in view of our findings that the

nurders committed by him were nost cruel, heinous and
dastardly. We have no doubt that the present case is the
rarest of the rare requiring the maxi mum penalty, inposable
under | aw. "

Not satisfied wth the nurder of hunman beings, the
petitioner has nowtried to scuttle the process of law and
thwart the course of Justice by resort to having recourse of
seeking review of sentence on inmaginative and concocted
grounds. He has contended that as he was a juvenile wthin
the neaning of Section 2(h) of the Juvenile Justice Act, he
could not be sentenced to any inprisonment nuch |ess the
death sentence. |In support of his contentions the |earned
counsel appearing for the petitioner has relied upon a host
of authorities, wherein keeping in viewthe age of the
accused and treating themas child, this Court had passed
orders for setting those accused persons at |iberty.

After issue of notice, a two-judge Bench of this Court
hel d that the question of conviction of the petitioner under
Section 302 of the I PC cannot be re-opened. Taking note of
the contention of the |earned counsel for the petitioner
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that the accused was juvenile at the appropriate tine and
there was prohibition regarding the sentence to be inposed
on him the review petition was directed to be considered
for that Iimted purpose only. As the question was
i mportant, the matter was referred to a | arger Bench

Heard the | earned counsel appearing for the parties at
length and critically exanined the whole record in the case
for appreciating the subm ssions made on behalf of the
petitioner who has been awarded the death sentence.

This Court considered the scope of review and the
[imtations inposed on its-exercise under Article 137 of the
Constitution of JIndia in Lily Thomas v. Union of India &
Os. [JT 2000 (5)  SC 617] and held: "The dictionary
nmeaning of the word "review' is the act of |ooking, offer
sonething again with a viewto correction or inprovenent.
It cannot be denied that the reviewis the creation of a
statute. This Court in Patel” Narshi Thakershi & Os. Vs.
Pradyunmansi nghji Arjunsinghji [AIR (1970) SC 1273 hel d t hat

the power of reviewis not an inherent power. It nust be
conferred by law either specifically ~or by necessary
i mplication. The review is al so not an appeal in disguise.
It cannot be denied that justice s a virtue which
transcends all barriers and the rules or ‘procedures or
technicalities of « llaw cannot ~ stand in the way of

adm nistration of justice. Lawhas to bend before justice.
If the Court finds that the error pointed out in the review
petition was under a m stake and the earlierjudgnent woul d
not have been passed but for erroneous assunption which in
fact did not exist and its perpetration shall result in
m scarriage of justice nothing would preclude the Court from
rectifying the error. This Court-in S. Nagaraj & Os.etc.
Vs. State of Karnataka & Anr.etc. [1993 Supp. (4) SscC
595] hel d:

"Review literally and even judicially neans re-
exam nation or re-consideration. Basic philosophy inherent
init is the universal acceptance of human fallibility. ~ Yet
in the realmof law the courts and even the statutes |ean
strongly in favour of finality of decision legally -and
properly nade. Exceptions both statutorily and judicially
have been carved out to correct accidental mstakes or
m scarriage of justice. Even when there was no statutory
provision and no rules were framed by the highest court
indicating the circunstances in which it could rectify its
order the courts culled out such power to avoid abuse of
process or niscarriage of justice. In Raja Prithwi ' Chand
Law Choudhury v. Sukhraj Rai [AIR 1941 FC 1] the  Court
observed that even though no rules had been foraned
permtting the highest Court to reviewits order yet it was
available on the Iimted and narrow ground devel oped by the
Privy Council and the House of Lords. The Court approved
the principle laid dowm by the Privy Council in Rajunder
Narain Rae v. Bijai CGovind Singh (1836) 1 Mbo PC 117 that
an order made by the Court was final and could not be
altered

"...nevertheless, if by misprisionin enbodying the
judgrments, by errors have been introduced, these Courts
possess, by Common Law, the sane power which the Courts of
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record and statute have of rectifying the mstakes which
have crept in.... The House of Lords exercises a simlar

power of rectifying mstakes nmade in drawing up its own
judgrments, and this Court nust possess the sane authority.
The Lords have however gone a step further, and have
corrected mstakes introduced through inadvertence in the
details of judgnents; or have supplied nmanifest defects in
order to enable the decrees to be enforced, or have added
expl anatory matter, or have reconciled inconsistencies.’

Basis for exercise of the power was stated in the sane
deci si on as under

"It is inmpossible to doubt that the indul gence extended
in such cases is minly owing to the natural desire
prevailing to prevent irrenediable injustice being done by a
Court of  last resort, where by sone accident, w thout any
blame,  the party has not been heard and an order has been
i nadvertently nade as if the party had been heard.

Rectification of an order thus stens from the

fundanental principle that justice is above all. It is
exercised to renove the error and not for disturbing
finality. When the Constitution was franed the substantive

power to rectify or recall the order passed by this Court
was specifically provi ded by Article 137 of t he
Constitution. CQur Constitution-makers who had the practica
wi sdomto visualise the efficacy of such provision expressly
conferred the substantive power to review any judgnent or
order by Article 137 of the Constitution. ~And clause (c) of
Article 145 permitted this Court to frame rules as to the
conditions subject to which any judgnent or order  nmay be
revi ewed. In exercise of this power Order XL had been
franed empowering this Court to review an order in cCivi
proceedi ngs on grounds anal ogous to Order XLVII Rule 1 of
the Civil Procedure Code. The expression, for any other
sufficient reason in the clause has been given an expanded
neaning and a decree or order passed under i sapprehension
of true state of circunstances has been held to be
sufficient ground to exercise the power. Apart from O der
XL Rule 1 of the Suprene Court Rules this Court has the
i nherent power to make such orders as nmamy be necessary in
the interest of justice or to prevent the abuse of  process
of Court. The Court is thus not precluded fromrecalling or
reviewing its own order if it is satisfied that it is
necessary to do so for sake of justice."

The nmere fact that two views on the sane subject’ are
possible is no ground to review the earlier judgnent passed
by a Bench of the sane strength.

This Court in Ms.Northern India Caterers (lndia)  Ltd.
Vs. Lt. Governor of Delhi [AIR 1980 SC 674] considered the
powers of this Court under Article 137 of the Constitution
read with Oder 47 Rule 1 CPC and Order 40 Rule 1 of the
Supreme Court Rules and hel d:

"It is well settled that a party is not entitled to seek
a review of a judgnent delivered by this Court nerely for
the purpose of a rehearing and a fresh decision of the case.
The normal principle is that a judgnent pronounced by the
Court is final, and departure from that principle is
justified only when circunstances of a substantial and
conpelling character nmke it necessary to do so. Saj j an
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Singh . State of Rajasthan, (1965) 1 SCR 933 at p. 948.
For instance, if the attention of the Court is not drawn to
a material statutory provision during the original hearing.
GL. CQuptav. DN Mhta, (1971) 3 SCR 748 at p.760. The
Court nmay also reopen its judgnment if a manifest wong has
been done and it is necessary to pass an order to do ful

and effective justice. ON Mohi ndroo v. Di st. Judge
Del hi, (1971) 2 SCR 11 at p.27. Power to review its
j udgrments has been conferred on the Suprene Court by Art. 137
of the Constitution, and that power is subject to the
provisions of any |aw nade by Parliament or the rules made

under Art. 145. In a civil proceeding, an application for
review is entertained only on a ground nentioned in O
XLVIl, Rule 1 of the Code of Gvil Procedure and in a

crimnal proceeding on the ground of an error apparent on
the face of the record. (Order XL, R 1, Supreme Court
Rul es, 1966). But whatever the nature of the proceeding, it
i s beyond di spute that a revi ew proceedi ng cannot be equated
with the original hearing of the case, and the finality of
the judgnent delivered by the Court will not be reconsidered
except where a glaring onmission or patent mstake or |ike
grave error has crept in earlier by judicial fallibility.

Chandra Kanta v. Sheikh Habi b, (1975) 3 SCR 935."

Article 137 enpowers this Court to review its judgnments
subject to the provisions of any |aw nade by Parlianment or
any rules made under Article 145 of the Constitution. The
Supreme Court Rules made in exercise of the powers under
Article 145 of the Constitution prescribe that in civi
cases, reviewlies on any of the ground specified in O der
47 Rule 1 of the Code of Civil Procedure which provides:

"Application for review of judgnent -(1) Any ' person
consi dering himsel f aggrieved -

(a) by a decree or order from which an appeal is
al  owed, but from which, no appeal has been preferred.

(b) by a decree or order from which no appeal is
al | owed, or

(c) by a decision on a reference froma Court of Smal
Causes, and who, fromthe discovery of new and inportant
matter or evidence which, after the exercise of due
diligence, was not wthin his know edge or could not be
produced by himat the tinme when the decree was passed or
order nmde, or on account of some m stake or error apparent
on the face of the record, or for any other sufficient
reason, desires to obtain a review of the decree passed or
order nmde against him nay apply for a review of judgnent
to the Court which passed the decree or nade the order."

Under Order 40 Rule 1 of the Supreme Court Rules no
review lies except on the ground of error apparent on the
face of the record in crimnal cases. Oder 40 Rule 5 of
the Suprenme Court Rules provides that after an application
for review has been disposed of no further application shal
be entertained in the sane matter.

In AR Antul ays case (supra) this Court held that the
principle of English Law that the size of the Bench did not

matter has not been accepted in this country. In this
country there is a hierarchy within the Court itself where
| arger Benches overrule snaller Benches. This practice

followed by the Court was declared to have been crystalised
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as arule of law. Reference in that behalf was made to the
judgrments in Javed Ahned Abdul Hamid Pawal a v. State of
Maharashtra [1985 (2) SCR 8], State of Orissa v. Ti t aghur
Paper MIls [AIR 1985 SC 1293], Union of India v. Godf rey
Philips India Ltd. [1985 Supp. (3) SCR 123. In that case
the Bench conprising seven judges was call ed upon to decide
as to whether the directions given by the Bench of this
Court conprising five judges in the case of R S. Nayak v.
AR Antulay [AIR 1984 SC 684] were legally proper or not
and whet her the action and the trial proceedings pursuant to
those directions were |egal and valid. In that behalf
reference was nade to the hierarchy of Benches and practice
prevalent in the country. It was observed that Court was
not debarred fromreopening the question of giving proper
directions and correcting ‘the error in appeal if the
direction issued in the earlier case on 16th February, 1984
were found to beviolative of-limts of jurisdiction and
that those directions had resulted in deprivation of
fundanental rights of a citizen granted by Articles 14 and
21 of the Constitution of India. The Court referred to its
earlier judgnent in Prem Chand Garg vs. Excise Conmi ssi oner
U P., Allahabad [AIR 1963 SC996], Naresh Shridhar M rajkar
v. State of Mharashtra [1966 (3) SCR 744 = AIR 1967 SC 1],
Smt.Ujam Bai v. ‘State of U P. [1963 (1) SCR 778 = AR
1962 SC 1621] and concluded that the citizens should not
suffer on account /of directions of the Court based upon
error leading to confernment of jurisdiction.  The directions
i ssued by the Court were found on facts to be violative of
the limts of jurisdiction resulting in the deprivation of
the fundanmental rights guaranteed to the appellant therein

It was further found that the inpugned directions had been
issued without observing the principle of  audi ' alteram
partem

It follows, therefore, that the power of review can be
exercised for correction of a m stake and not to substitute
a view. Such powers can be exercised within the limts of
the statute dealing with the exercise of power. The review

cannot be treated an appeal in._ disguise. The nere
possibility of two views on the subject is not a ground for
revi ew. Once a review petition is dismssed no further

petition of review can be entertained. The rule of |aw of
following the practice of the binding nature of the larger
Benches and not taking different views by the Benches  of
coordinated jurisdiction of equal strength has to be
foll owed and practised. However, this Court in exercise of
its powers under Article 136 or Article 32 of t he
Constitution and wupon satisfaction that ‘the earlier
j udgrments have resulted in deprivation of fundanental rights
of a citizen or rights created under any other statute, can
take a different view notw thstanding the earlier judgment."

In the instant case, the review is sought on the ground
that the petitioner was juvenile on the date of comission
of the offence. According to the |earned counsel appearing
for the petitioner it is contended that as per schoo
records the date of birth of the petitioner was 1.2.1977.
He was 15 years 1 nonth and 7 days old on the date of
occurrence. According to him the nedical exam nation
conducted on 23rd Decenber, 1997 reveal ed that the accused
was 15 years two nonths and 15 days old on the relevant
dat e. It is contended that the petitioner could not have
been tried by a court other than the juvenile court as per
Sections 23 and 24 of the Juvenile Justice Act, 1986
(hereinafter referred to as "the Act"). As the trial was
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concededly not conducted by a juvenile court, the whole
proceedings were liable to be quashed. It is further
contended that the trial court wongly held the petitioner
to be nore than 20 years of age and the High Court erred in
not deciding the question of age despite concession made by
the counsel appearing for the petitioner. It is submtted
that the counsel of the accused could not have sacrificed
the interest of the accused and should have insisted for a
finding from the court regarding his being a child or a
juvenil e. It is further subnitted that the evidence on
record requires re-exam nation as allegedly there are
nunerous inconsistencies and contradictions, the benefit of
which is to go to the accused. Though not pleaded, yet the
| earned counsel argued that as the judgnent was pronounced
on the sane day when the conviction was recorded, the
mandate of Section 235 of the Code of Criminal Procedure
(hereinafter referred to as "the Code") stood viol ated.

The grounds urged in the petition and at the Bar do not
nake out a case for review. ~In the guise of this petition
the petitioner has sought the re-appraisal of the whole
evidence firstly to hold himnot guilty and even if he is
found guilty to give himthe benefit of the Act. The
contentions rai sed and the prayer made are admittedl y beyond
the scope of review. This petition can be disnissed only on
this ground. However, being the case of death sentence, we
have decided to consider the whole natter in depth to
ascertain as to whether the petitioner is entitled to the
benefit of the Act or not. W have further opted to
consider that even if he is not proved to be juvenile, can
he be given the benefit of his age on the ground of his
al | egedly being on the borders of the age contenpl ated under
the Act for the purposes of awarding him the alternative
sentence of inprisonnment for life.

A perusal of the record shows that during the
investigation, inquiry and trial, though represented by
Senior Counsel, no plea was ever raised regarding the
petitioner being juvenile and the case bei ng governed by the
provisions of the Act. Only at the time of arguments, plea
regardi ng the accused being Juvenile was raised on the basis
of defence evidence and the statenment of Dr.B.C. Roy Medhi
However, such evidence appears to have been brought on
record for the purposes of avoiding the death sentence and
not for the applicability of the Act. Even in his
application for grant of bail under Section 437 of the Code,
the petitioner had not raised the plea of being under the
age of 16 years entitling himbail under the first proviso
to Sub-section (1) of Section 437 of the Code. Neither in
his confessional statenent, recorded by the Magi strate, nor
in the memo of appeal filed in the Hi gh Court, such plea was
ever raised.

The Act has been enacted to provide for the care,
protection, treatnent, developnment and rehabilitation  of
negl ected or delinquent juveniles and for the adjudication
of certain matters relating to and disposition of delinquent
j uvenil es. The object of the Act is to provi de
extraordi nary procedure for offences alleged to be comitted
by a child/juvenile and punishment thereof. The Act is a
conplete Code in itself. "Juvenile" has been defined to
nean a boy who has not attained the age of 16 years or a
girl who has not attained the age of 18 years and
"“del i nquent juvenile" means a juvenile who has been found to
have conmmitted an of fence. Section 5 of the Act authorises
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the State governnent for constitution of juvenile courts for
exercising the powers and discharging the duties conferred
on such courts in relation to delinquent juvenile under the
Act. Section 8 of the Act provides that when any Magistrate
not enpowered to exercise the power of a Board or a Juvenile
Court under this Act is of the opinion that a person brought
before him under any of the provisions of the Act is a
juvenile, he shall record such opinion and forward the
juvenile and the record of the proceeding to the conpetent
authority having jurisdiction over the proceeding. Such a
power can be exercised by the Magistrate either on the
conplaint nmade to it or its own observations regarding the
age of the accused appearing before him In the absence of
an order of a Magistrate, the conpetent authority under the
Act cannot hold inquiry for the purpose of deternining
whet her the person brought before it is a juvenile or not.
In the instant case when the accused was produced before the
Magi strate, powers under Section 8 were not exercised,
obvi ously  upon satisfaction of the Magistrate that the
accused did not appear to be-a juvenile. No plea appears to
have been taken by the accused of his being a child/
juvenile either before the Magistrate or before the court,
with the result that no inquiry, as contenplated under the
Act, was ever held about his age. Even in the absence of an
i nquiry under the Act, the Sessions Court, after the case is
conmitted to it has the power to make inquiry and determ ne
the age of the accused if it considers- it necessary in the
interests of justice or a prayer is made in that behalf.
The word "inquiry" appearing in sub-section (2) of Section 8
means inquiry under the Act and not inquiry under Section
2(g) of the Code.

Chapter 11l of the Code deals with the powers of the
Criminal Courts. Section 26 specifies the courts by ' which
various offences are triable. ~Section 27 deals wth the
jurisdiction of the crimnal courts in case of juvenile. It
provides that when any of fence not punishable with death or
i mprisonnment for life, conmitted by any person, who, at the
dat e when he appears or is brought before the court is under
the age of sixteen years, such accused can be tried by the
court of Chief Judicial Mgistrate or by any court specially
enpowered under the Children Act or any other law for the
time being in force providing for the treatnent, training or
rehabilitation of the youthful offenders. The ~Act was
enact ed in the vyear 1986, without incorporating any
amendnent in Section 27 of the Code. A harnonious - reading
of the Act, particularly Section 8 and Section 27 of the
Code would lead us to hold that whenever any delinguent
juvenile, accused of an of fence, irrespective of/ the
puni shnent i nposable by |law, is produced before a Magistrate
or a court, such Magistrate or the court, after it is
brought to its notice or is observed by the Mgistrate or
the court itself that the accused produced before it was
under the age of 16 years, shall refer the accused to the
Juvenile Courts if the Act is applicable in the State and
the courts have been constituted or otherw se refer the case
to the Court of Chief Judicial Mgistrate who will deal with
the matter in accordance with the provisions of |aw As
noticed earlier, neither the investigating agency, nor the
Magi strate or the Court or the accused felt the necessity of
application of the provisions either of Section 27 of the
Code or the provisions of the Act, particularly Section 8
t her eof .

In the case of the petitioner, it appears that the

Page 7 of 16




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 16

investigating officer, the Magistrate before whom the
accused was produced, the Magistrate who recorded his
confessional statenent and the Sessions Court to whom the
accused was comitted did not find that the accused was a
juvenile or a child. Such Magistrate and court were in a
better position to forman opinion regarding the age of the
accused who had admittedly appeared before themas they had
the opportunity to see and observe him There is no doubt
in our mnd that the plea of the petitioner being the
juvenile is not only an after-thought but a concoction of
his imagination at a belated stage to thwart the course of
justice by having resort to wangles of procedures and
technicalities of |aw

In a case where the accused had not raised the plea of
his being a child/Juvenile either before the committa
court, or the trial court, in appeal the H gh Court basing
nerely ~on an entry nmade in the statenent recorded under
Section 313 of the Code, wherein his age was nentioned as 17
year, concluded that he was a child. Setting aside the
Judgnent —of the High Court in State of Haryana vs. Bal want
Singh [1993 Supp. (1) SCC 409] this Court held:

"We have gone through the records carefully. It appears
that the respondent took his trial before the trial court
only on being commtted by the Magi strate. It may be

noticed that the age of the respondent before the tria
court even at the stage of fram ng the charge was given at
17 years. Evidently, the Magi-strate before whom the
r espondent was brought, was not satisfied that the
respondent was a child withinthe definition of word 'child’
under the Haryana Children Act. Admttedly, neither before
the commttal court nor before the trial court, no plea was
rai sed on behalf of the respondent that he was a child and
that he should not have been committed by the Magistrate and
thereafter tried by the Sessions court and that he ought to
have been dealt with only by the/court of Juveniles. When
it is not the case of the respondent that he was” a /child
both before the conmittal court as well as before the tria
court, it is wvery surprising that the H gh Court, based
nmerely on the entry made in Section 313 statement mentioning
the age of the respondent as 17 has concluded that the
respondent was a 'child within the definition of the Act on
the date of the occurrence though there was no other
material for that conclusion. This observationof the H gh
Court, in our considered view, cannot be sustained either in
law or on facts. Hence, we set aside that finding of the
H gh Court that the respondent was a 'child ."

On the contrary, in the instant case, the Supervision
Notes (dated 9.3.1992 to 12.3.1992) of Shri ~-NM APS
Addi tional Superintendent of Police, Mrigaon, Assam who
was supervising the investigation, noted Ram Deo Chauhan
accused to be of about 20 years of age. In the confessional
statement of the accused recorded on 27th March, 1992 his
age is nentioned as 20 years. Such age appears to have been
either disclosed by the accused hinmsel f or observed by the
court recording the statement and is no way near the age of
a juvenile prescribed under the Act. |In Exhibit 5, page
128, the Magistrate has recorded, "Statement of accused,
aged about 20 years nade in the Assanese | anguage".

In his statement recorded by the trial court on 3lst
March, 1998, the petitioner gave or the court observed his
age as 25 years 6 nonths as on 20th Septenber, 1997, which
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shows that he was nore than 20 years of age on the date of
occurrence, concededly not near or about the age of juvenile
as defined under the Act.

Dealing with the argunents of the petitioner being a
juvenile, though raised at a belated stage, the trial court
dealt wth the question of his age fromparas 47 to 62 of
its judgnment and concl uded:

"As such, in ny view, he was not below 16 years of age
at the time of alleged comission of the crine and he was
not a juvenile to attract the provisions of Juvenile Justice
Act, 1986."

The High Court is also shown to have |ooked into the
statements of Firato Chauhan (DW 1) Satnarayan Jadav (DW 2)
besides Dr. B.C -~ Roy Medhi court witness for the purposes
of ascertaining the age of the accused. However, the
statements of those witnesses were not discussed in detai
in view' of the statement of M. J.M Choudhry, advocate
stated to be renowned crimnal |awer, who represented the
accused, that he was not challenging the findings of the
trial court on the point of age of the accused. It appears,
as usually happens during the course of the argunents in a
court, that the evidence produced regarding the age of the
accused in this case, was deliberated and realising the
tentative views of the court on the point and in the |ight
of preponderance of evidence, the |l earned defence counse
rightly conceded, "he was not challenging the findings of
the Trial Court on the point of age of the accused". It is
contended that despite such a statenent of the defence
counsel, the High Court ought to ~have ~discussed the
statement of the witnesses regarding age and arrived at its
own i ndependent concl usions. We feel 'such a course, if
adopted, would have been appreciable but if after noticing
the statements of the wi tnesses, hearing argunents and in
view of concession nmade by a counsel of stature, the Hgh
Court itself has not returned a finding, that would not

render its judgment either illegal or be made a ground for
holding that the accused was mnor at the tinme of
occurrence. Failure of the H gh Court to return-a positive

finding on the subject with regard to the age of the accused
has necessitated the exam nation of whol e evidence by us
even at this stage of the proceedings.

I am also satisfied that the petitioner was not a
juvenile w thin the neaning of the Act nor did he seriously
claim to be a juvenile for the purposes of  getting the
benefit of Section 22 of the Act. The Judgnent of the tria
court and the Hi gh Court cannot be assailed on the ground of
havi ng been passed in violation of the nandate of law

Despite holding that neither the petitioner was juvenile
nor the provisions of the Act were applicable in the case,
we examined this matter fromanother angle, i.e., to find
out as to whether the petitioner was near or about the age
of a juvenile for the purposes of ascertaining as to whether
the death sentence can be substituted by inprisonment for
life. W are of the consi dered opinion t hat t he
technicalities of [aw cannot cone in the way of di spensing
justice in a case where the accused is likely to be given
the extreme penalty inmposable under law. In deference to
the judgnent of this Court in CGopinath Ghosh v. State of
West  Bengal [1984 Supp SCC 228] and Bhol a Bhagat v. State
of Bihar [1997 (8) SCC 720] we have taken upon ourselves to
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exam ne as to whether the accused was a child or was near or
about the age of a juvenile for the purposes of ascertaining
as to whether the death sentence can be substituted by

imprisonnment for life. The plea regarding the age of the
accused was determned by the trial court which dealt wth
the wevidence relating to the age of the accused before, it
hol di ng:

"DWM Firato Chauhan was subjected to severe cross-
exam nation and in the cross examination he adnmtted that
Raj anth, the accused is his second son after Suraj Chauhan,
his eldest son. There are three other sons after Randeo
Chauhan. According to him his present age is 70 years and
the age of his only wife if 60 years. Two sons died and
thereafter his eldest son Suraj was born. Every son and
daughter born at an interval of three years. Wen he was 30
years old, his first child was born, that means, before 40
years his first child was born and his second child was born
before 37 years. Suraj was born before 34 years. So,
Randeo ' Chauhan must be bron befosre 31 years, that neans,
present age of Randeo Chauhan is 31 years. Furthernore, his
first son Susraj has married before 10 years. He is now a
father of one female child: Rajnath Chauhan is his second
son, i.e. he was ‘born-after Suraj. Even if | hold that
Suraj was 18 years at the tinme of his marriage, now he nust
be 28 years of age and Randeo Chauhan nust be now 25 years
of age. If he is now 25 years of ‘age, at the time of
al l eged crime, he must be 19 years of “age.

According to CWJ1 Dr. Bhushan Chandra Roy Medhi, the
present age of the accused was above 20 years. He also
admtted that now a-days, conputerised nethod is used to
ascertain the age of a person, but-that facility is not
available at GVCH He further admtted that computerised
method of ascertaining ageis a recent invention in the
medi cal science. Utimtely, he stated that accused cannot
be bel ow 20 years, but it can exceed by one year

In Jayamala v. Home Secretary, Govt of ~ Jammu and
Kashmr in AIR 1982 SC 1247 (1982 Cr.L.J. 173) in paragraph
9, the Apex Court observed that - one can take judicial
notice that the margin of year in age examned by a
radi ol ogi cal exam nation is of two years on either side. In
the case in our hand, CW1 Dr. Bhusan Cahndra Roy Medh
categorically stated that the age of the accused cannot be

bel ow 20 years, but it can exceed by one year. |If we apply
the wvariation of margin of 2 years on |ower -side, the
accused nust be eighteen years at present. If he is

ei ghteen years at present, at the tine of alleged occurrence
he must be twelve vyears of age which is absol utely
i npossi bl e because according to evidence adduced by the
defence his age was above fifteen years at the tine of
all eged occurrence. |If we apply the variation of margin of
two years on the other side, accused may be twenty three
years at present. Then the accused cannot be bel ow si xteen
years of age at the tine of alleged occurrence to attract
the provisions of Juvenile Justice Act, 1986 as the alleged
occurrence took place before six years.

DW Satya Narayan Yadav exhi bited the school adm ssion
register and the relevant entry. But it seens that the
entry in the school admission register is based on a
transfer certificate issued by another school. As such
Mailoo Hi ndi School is not the first school where the
accused first got admtted. Furthernore, from the cross
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exam nation, it appears that registers of the school are not

mai ntai ned properly. In the cross exani nation, prosecution
find out many irregularities in maintaining the schoo
register. This register did not contain any official |abe

which seems to be torn away. There was no note regarding
the age at the time of admi ssion in register. He could not
say on what basis date of birth was noted in the schoo
adnmi ssion register. There is no nention of the year in the
adnmi ssion here and there. He could not say who recorded the
entry in the register. Moreover, the school register
contains no serial page mark and as such there is scope of
mani pul ating the record by inserting new sheet of papers.
there is no seal and signature of the authority who supplied
the register to the school. It seens that it was nmade and
prepared at the school and DW2 Sri Satya Narayan Yadav was
not the headmaster ~at the relevant time. He is present
headmaster and joined at school very recently. He has no
personal know edge regarding the exhibit as well as the age

of the accused. In view of such evidence, the schoo
adm ssion_ regi ster cannot be said to be authentic and
origi nal —docunent of the age of the accused. Fur t her nor e,

Raj asthan High Court in Snt. ~ Tara Devi, Appellant v. Snt
Sudesh Chaudhary, respondent reported in AlIR 1998 Raj asthan
59 held that - Date of birth - Entries in school record -
Made by Headnasters in discharge of their official duties -
can be regarded as pieces of circunstantial evidence only
within nmeaning of s. 114 and not as direct evidence of date
of birth. Furthernmore, in this case, the DW2 the present
headmaster did not nmke the entries nor the entries were
made w thin his knowl edge. But age of the boy was entered
into the register on basis of a Transfer Certificate
produced at the tinme of his adm ssion in that school. The
source of the age recorded in the original school  is not
known to wus in order to ascertain whether the informtion
furnished at the tinme of first admi ssion in the school was
correct or not and in his respect, no evidence has been
adduced. Furthernore, if the admission of the father in his
cross examnation regarding the age of the accused is
accepted, entries in the school certificate cannot be said
to be correct particulars of the age of the accused. In
order to hold a school register or a school certificate _as
the correct docunent regarding the age of a person, ~the
school certificate nmust be related to the accused and the
entries therein nust be correct in their particulars. There
is no dispute that the school certificate relates to the
accused, but entries therein cannot be said to be correct in
vi ew of the evidence of DW2, the headmaster of Miiloo Hi nd
H gh School and the adm ssion of DW1, the father of the
accused in his cross exam nation

The prosecution al so adduced evi dence regardi ng the age
of the accused.

PW 4 Rani Kanta Das stated in his deposition that  when
he first met the accused in the house of his younger brother
in the month of Novenber, 1991 he asked him about his
address, father’s nanme and also his age. He stated to him
that he was 20 years of age. According to PW4, he seens to

be a grown up boy aged about 20 years at that tinme. But
that portion of the evidence was not chall enged by defence
while cross examning PW4. In ny view, this controversy of

age is the outcome of after thought when it was seen that
prosecution alnost succeeded in establishing the case
agai nst the accused.
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As per Ext. 25, the accused Randeo Chauhan alias
Raj nath Chauhan stated before I/O that he was 20 years of
age when his statenment was recorded by 1/0 on 8. 3.92.

If he was 20 years in 1991, he nust be now above 26
years which alnost tallies with the age ascertai ned from DW
1, the father, in his cross exam nation, Furthernore, the
manner in which he conmitted the nmurder in a pre-planned
manner and without hesitation by choppi ng one after another
with a spade, which has been vividly described by him9n his

conf essi on made before the Judicial Magistrate, | think such
type of pre plan, cold bl ooded, ghastly, gruesone nurder
cannot be possible for a boy below 16 years of age. It s

quite natural on the part of the father and the defence to
suppress the actual age to save the accused fromthe penalty
likely to be awarded for the brutal murder as provided US
302 IPC. If such type of incredible evidence is allowed, in
many cases, the accused will conme up with such plea and
thereby rendering our justice systemineffective and also
eroding the credibility of the system | amfirmin ny view
that accused nust be m ni num 25 years of age at present.”

After exam ning the evidence | ed before the trial court
in this regard | find no reason to disagree with the
reasoned conclusions arrived at by the trial court.

It is not disputed that the Register of =~ Adm ssion of
students relied upon by the defence is not maintained under
any statutory requirenent. The author of the Register has
al so not been exam ned. The register i's not paged at all
Colum No.12 of the register deals with "age at the tinme of
adnmi ssion". Entries 1 to 45 nmention the age of the students
interms of the years, nonths and days. Entry No.1l is dated
25th January, 1988 whereas Entry No.45 is dated 31st March
1989. Thereafter except for  Entry No.45, the /page is

totally blank and fresh entries are nade w.e.f. 5.1.1990,
apparently by one person upto Entry No.32. Al entries are
dated 5.1.1990. The other entries made on —various dates

appear to have been nmade by one person though in- different
i nks. Entries for the years 1990 are upto the Entry No.64
whereafter entries of 1991 are nade agai n apparently by the
same person. Entry No.36 relates to Raj Nath Chauhan, son
of Firato Chauhan. |In all the entries except Entry No.32,
after 5.1.1990 in columm No. 12 instead of age sone date is
mentioned which, according to the defence is the date of
birth of the student concerned. 1In Entry 32 the age of the

concerned student has been recorded. |In columm No.12 again
in the entries with effect from9.1.1992, the ages of the
students are nentioned and not their dates of birth. The

manner in which the register has been nmaintained does not
inspire confidence of the court to put any reliance on it.
Learned defence counsel has also not referred to -any
provision of law for accepting its authenticity in terns of
Section 35 of Evidence Act. The entries made in such a
regi ster can not be taken as a proof of age of the accused
for any purpose.

Referring to the testinmony of Dr.Bhushan Chandra Roy
Medhi, CWL, the |earned counsel for the accused has tried to
nake out a mountain out of nole. It appears that as per the
direction of the court dated 20th Decenber, 1997, the
petitioner accused was exam ned by a Board of doctors to
ascertain his age. In their report Exhibit C dated
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23.12.1997 the Board opined "on the basis of physica

exam nation and radiological investigation of Sh.Raj Nath
Chauhan @ Ram Deo Chauhan, we are of the opinion that the
age of the individual at present is above (20) years" If the
accused was of atleast 20 years of age on 23.12.1997, his
date of birth can be held to be near or about 23rd Decenber,
1977. In that way, taking his mninmum age to be 20 years at
the time of his exami nation, he can be held to be of the age
of about 15 years and 10 nmonths. As the doctors were
categoric in terns that he was above the age of 20 years on
the date of exam nation, it can safely be said that he was
nore than 16 years of age on the date of occurrence. In
reply to a question the doctor Sh.Bhushan Chandra Roy Medh

had stated that in ny opinion the age of the accused cannot

be nmre than 21 vyears. Inreply to a question by the
prosecution he had stated that "in my opinion the accused
definitely has not attained the age of 25 years". In reply

to the question put by the defence, the witness said "it is
not a fact that he was of 18 or 19 years of age at the tine

of ny ' exam nation. In this case the age of the accused
cannot be below 20 years, it can exceed one year but cannot
be below 20 years. It is not a fact that the accused was

bel ow 20 years at the time of nmy exam nation".

Rel ying upon /‘a judgnent of this Court in Jaya Mala v.
Hone Secretary, Covernnent of Jammu & Kashmir & Ors. [1982
(2) SCC 538], the | earned defence counsel subnmitted that the
court can take notice that the narginal ‘error in age
ascertained by radiological examination is two years at
ei ther side. The aforesaid case is of no help to the
accused inansuch as in that case the court was dealing with
the age of a detenu taken in preventive custody and was not
determining the extent of sentence to be awarded upon

conviction of an offence. O herwi sealso even | if the
observation nmade in the aforesaid judgnment are taken note
of, it does not help the accused in any case. The doctor

has opi ned the age of the accused to be admttedly nmore than
20 years and less than 25 years. The statement of the
doctor is no nore than an opinion.. the court has to base
its conclusions wupon all the facts and - circumnstances
di scl osed on exam ning of the physical features of the
person whose age is in question, in conjunction with -such
oral testinmony as may be available. An X-ray ossification
test may provide a surer basis for determ ning the age of an
i ndi vidual than the opinion of a nmedical expert but it can
by no neans be so infallible and accurate a test” as to
indicate the exact date of birth of the person ~concerned.
Too much of reliance cannot be placed upon text books, on
nmedi cal jurisprudence and texicology while determ ning the
age of an accused. In this vast country wth varied
| atitude, heights, environnent, vegetation and nutrition,
the hei ght and wei ght cannot be expected to be uniform

From the evidence produced and the material placed
before the courts below, there is not an iota of doubt in ny
mnd to hold that the petitioner was a child or near or
about the age of being a child within the neaning of the
Juvenile Justice Act or the Children Act. He is proved to
be major at the time of the conm ssion of the offence. No
doubt, rmuch | ess a reasonable doubt is created in the mnd
of the Court, for the accused entitling himthe benefit of a
| esser puni shrent. It is true that the accused tried to
create a snopke screen with respect to his age but such
efforts appear to have been nmade only to hide his real age
and not to create any doubt in our mnd. The judicia
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system cannot be allowed to be taken to ransom by having
resort to inmginative and concocted grounds by taking
advantage of |oose sentences appearing in the evidence of
some of the witnesses, particularly at the stage of specia
| eave petition. The lawinsists for finality of judgnents
and is nore concerned with the strengthening of the judicia
system The courts are enjoined upon to perform their
duties wth the object of strengthening the confidence of
the common nman in the institution entrusted wth the
administration of justice. Any effort which weakens the
system and shakens the faith of the coombn nman in the
justice dispensation systemhas to be di scouraged.

After committing the crine of nmurder of four innocent
persons, the petitioner cannot be pernitted to resort to
adopt neans and tactics or to take neasures which, if
accepted or condoned, “may result in the nmurder of the
judicial systemitself. The efforts made by the accused by
way of this petition, are not likely to advance the
i nterests of justice but on the contrary frustrate it.

Learned counsel for the petitioner again nmade a futile
attenpt to challenge the verdict of the trial court wunder
the cloak of technicalities and submtted that as the
sentence and conviction were recorded on the sane day, the
judgrment of the trial court was against the |aw. |n support
of his contentions he relied upon the judgnments of this
Court in Muniappan'v. State of Tamil Nadu [1981 (3) SCC
11], Malkiat Singh & Os. v. State of Punjab [1991 (4) SCC
341], State of Maharashtra v. Sukhdev Singh & Anr. [ 1992
(3) ScCC 700].

Sub-section (2) of Section 235 of the Code provides that
if the accused is convicted, the judge shall wunless he
proceeds in accordance wth the provisions of Section 360,
hear the accused on the question of sentence and then pass
sentence on him according to |aw. In Muniappan’s case
(supra) this Court held that the obligation to ‘hear the
accused on the question of sentence is not discharged by
putting formal questions to him - The judge nust make a
genuine effort to elicit fromthe accused all information
which wll eventually bear on the question of sentence.” |t
was the duty of the court to cast aside the formalities of
the court scene and approach the question of sentence froma
broad, sociological point of view |In Milkiat Singh' s case
(supra) this Court observed that hearing contenpl ated under
Section 235(2) of the Code is not confined nmerely to ora
hearing but also is intended to afford an opportunity to the
prosecution as well as the accused to place facts and
materials relating to various factors on the question of
sentence and if desired by either side to have' evidence
adduced to show mitigating circunstances to inpose a | esser
sentence or aggravating grounds to inpose death penalty. It
was further observed that sufficient tinme nmust be given to
the accused or the prosecution on the question of sentence,
to show the grounds on which the prosecution nmay plead or
the accused may show that the maxi num sentence of death nmay
be the appropriate sentence or the m ni mum sentence of life
i mprisonnent may be awarded as the case may be. It was
further observed that the sentence awarded on the sane day
of finding guilt was not in accordance with | aw.

In both the aforesaid judgnments the anendnent nmade in
Section 309 of the Code was not taken note of. By Crimna
Procedure Code Amendnent Act, 1978, a proviso was added to
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sub-section (2) of Section 309 to the effect that "Provided
al so that no adjournnment would be granted for the purposes
only of accepting the accused person to show cause agai nst
the sentence proposed to be inposed upon hint

I n Sukhdev Singh's case (supra) this Court while dealing
with Section 309(2), third proviso and Section 235(2) of the
Code and after referring to its wearlier decisions in
Al lauddin Man & Os. v. State of Bihar[1989 (3) SCC 5]
and Mal ki at Singh’s case, (supra) held:

"This proviso nmust be read in the context of the genera
policy of expeditious inquiry and trial manifested by the
main part of the section.  That section enphasises that an
inquiry or trial once it has begun should proceed from day
to day till the evidence of all the witnesses in attendance
has been recorded so that they may not be unnecessarily
vexed. The underlying object is to discourage frequent
adj our nnent s. But -~ that does not nmean that the proviso
precludes the court fromadjourning the matter even where
the interest —of justice so demands. The proviso my not
entitle an accused to an adjournnent but it does not
prohibit or preclude the court fromgranting one in such
serious cases of life and death to satisfy the requirenent
of justice as enshrined in Section 235(2) of the Code.
Expeditious disposal’ of a crimnal case is indeed the
requirement of Article 21 of the Constitution; so also a
fair opportunity to place all relevant material before the
court is equally the requirement of the said Article.
Therefore, if the court feels that the interest of justice
demands that the matter should be adjourned to enable both
sides to place the relevant material touching on the
guestion of sentence before the court, the above extracted
provi so cannot preclude the court from doing so."

The mandate of the Legislatureis clear and unanbi guous
that no adjournnent can be granted for the purpose only of
enabling the accused person to show cause against the
sentence proposed to be inmposed upon him In a case
puni shable with death or inprisonnment for life, there is no
difficulty for the court where the sentence proposed to be
imposed is alternative sentence of |life inprisonnent but if
it proposes to award the death sentence, it has discretion
to adjourn the case in the interests of justice as held in
Sukhdev Singh’s case. | have no doubt in holding that
despite the bar of third proviso to sub-section (2) of
Section 309, the Court, in appropriate cases, ~can grant
adj ournnent for enabling the accused persons to show cause
against the sentence proposed on himparticularly if /such
proposed sentence is sentence of death. W hold that in al
cases where a conviction is recorded in cases triable by the
Court of Sessions or by Special Courts, the court is
enj oi ned upon to direct the accused convict to be
i mediately taken into custody, if he is on bail, and  kept
in jail till such time the question of sentence is decided.
After the sentence is awarded, the convict is to undergo
such sentence unless the operation of the sentence awarded
is stayed or suspended by a conpetent court of jurisdiction
Such a cour se is necessitated under t he pr esent
circunstances prevalent in the country and is in consonance
with the spirit of law. A person granted bail has no right
to insist to remmin at liberty on the basis of the orders
passed in his favour prior to his conviction

Upon consideration of all relevant circumstances and in
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view of the settled position of law, | have no doubt in ny
mnd that the present Review Petition is without nmerit, the
grounds nentioned therein have been concocted and carved out
for escaping the rigours of |aw and the sentence inposed
upon the accused by well considered judgnents of the tria
court, Hgh Court and this Court. The review petition 1is
accordi ngly di sm ssed.




