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A question of great constitutional inmportance arises in these
matters, namely, whether a person who has been convicted of a
crimnal offence and whose conviction has not been suspended
pendi ng appeal can be sworn in and can continue to function as the
Chief Mnister of a State.

The second respondent, Ms. J. Jayal alitha, was Chief M nister

of the State of Tam | Nadu between 1991 and 1996. In respect of that
tenure in office she was (in CC 4 of 1997 and CC 13 of 1997)

convi cted for offences puni shabl e under Section 120B of the | ndian
Penal Code read with Sections 13(1)(c), 13(1)(d) and 13(2) of the
Prevention of Corruption Act, 1988 and for the offence under Section
409 of the Indian Penal Code. She w as sentenced to undergo 3
years rigorous inprisonnment and pay a fine of Rs.10,000 in the first
case and to undergo 2 years rigorous inprisonment and pay a fine of
Rs. 5000 in the second case.

The fine that was inposed in both cases was paid.

The second respondent preferred appeal s agai nst her conviction

before the H gh Court at Madras. The appeals are pending. On

applications filed by her in the two appeals, the Hi gh Court, by an

order dated 3rd Novenber, 2000, suspended the sentences of

i mprisonnment under Section 389(3) of the Code of Criminal Procedure

and directed the rel ease of respondent No.2 on bail on the terns and
conditions specified in that order. Thereafter, she filed petitions in the
two appeal s seeking the stay of the operation of the judgnments in the

two criminal cases. On 14th April, 2001 a |l earned Single Judge of the

H gh Court at Madras, M.Justice Ml ai Subranmanium disnissed
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these petitions since the convictions were, inter alia, for offences
under Section 13(1)(c) and 13(1)(d) of the Prevention of Corruption
Act, 1988. These orders were not chall enged.

In April, 2001 the second respondent filed nom nation papers

for four constituencies in respect of the general election to be held to
the Tam | Nadu Assenbly. On 24th April, 2001 three nom nation

papers were rejected on account of her disqualification under Section
8(3) of the Representation of the People Act, 1951, by reason of her
convi ction and sentence in the two crimnal cases. The fourth

nom nati on paper was rejected for the reason that she had filed her

nom nation for nore than two seats. The correctness of the orders of
rejection was not called in question

On 13th May, 2001 the results of the election to the Tanmil
Nadu Assenmbly were announced and the Al ADWK party, which had
proj ected the second respondent-as its Chief Mnisterial nom nee, won
by a large mgjority. On 14th May, 2001, consequent upon the result of
the election, the AFADWK el ected the second respondent as its
| eader.

On 14th May, 2001 the second respondent was sworn in as
Chief Mnister of the State of Tam | Nadu.

These wit petitions and appeal contend that the second

respondent could not /in | aw have been sworn in as Chief Mnister and
cannot continue to function as such. ~They seek directions in the
nature of quo warranto agai nst her

The provisions of the Prevention-of Corruption Act, 1988, that

are relevant to the second respondents conviction and sentence read
t hus :

13. Crimnal nisconduct by a public servant

(1) A public servant is said to commt the offence
of crimnal msconduct, -

(a)

(b) ..

(c) if he dishonestly or fraudul ently

m sappropriates or otherw se converts for
his own use any property entrusted to hi mor
under his control as a public servant or
al | ows any ot her person to do so; or

(d) if he, -

i) by corrupt or illegal means, obtains for
hi nsel f or for any other person any val uabl e
thing or pecuni ary advantage; or

ii) by abusing his position as a public servant,
obtains for himself or for any other person

any val uabl e thing or pecuniary advant age;

or

iii) while holding office as a public servant,
obtains for any person any val uabl e thing or
pecuni ary advantage wi thout any public
interest; or

(e)

(2) Any public servant who comits crimna
m sconduct shall be punishable with
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i mprisonnent for a term which shall be not
| ess than one year but which may extend to
seven years and shall also be liable to fine

Section 409 of the Indian Penal Code, also relevant to the
convi ction and sentence, reads thus :

409. Crimnal breach of trust by public servant, or
by banker, merchant or agent \Whoever, being in
any manner entrusted with property, or with any
dom ni on over property in his capacity of a public
servant or in the way of ‘his business as a banker
nerchant, factor, broker, attorney or agent,
conmits crimnal breach of trust in respect of that
property, shall be punished with [inprisonnent for
life], or with inprisonnent of either description for
a termwhich may extend to ten years, and shal

also be liable to fine.

For the purposes of answering the question fornulated earlier
the follow ng provisions of the Constitution of India are nost
163(1) There shall be-a Council of Mnisters with

the Chief Mnister at the head to aid and advise the

Governor in the exercise of his functions, except in

so far as he is by or under this Constitution

required to exercise his functions or-any of themin

hi s discretion.

164. O her provisions as to Mnisters

(1) The Chief Mnister shall be appointed by the
CGovernor and the other Mnisters shall be

appoi nted by the Governor on the advice of the
Chief Mnister, and the Mnisters shall hold office
during the pleasure of the Governor

Provided that in the State of Bihar, Madhya
Pradesh and Orissa, there shall be.a Mnister in
charge of tribal welfare who may in addition be in
charge of the welfare of the Schedul ed Castes and
backward cl asses or any ot her work.

(2) The Council of Mnisters shall be collectively
responsible to the Legislative Assenbly of the
State.

(3) Before a Mnister enters upon his office, the
Governor shall adm nister to himthe oaths of

of fice and of secrecy according to the fornms set out
for the purpose in the Third Schedul e.

(4) A minister who for any period of six
consecutive nonths is not a nenber of the
Legi sl ature of the State shall at the expiration of
that period cease to be a Mnister.

(5) The salaries and all owances of M nisters shal
be such as the Legislature of the State may from
time to time by |aw determ ne and, until the

Legi slature of the State so determ nes, shall be as
specified in the Second Schedul e.

173. Qualification for nenbership of the State
Legi slature A person shall not be qualified to be

rel evant:
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chosen to fill a seat in the Legislature of a State
unl ess he

a) is acitizen of India, and nakes and subscri bes
bef ore some person authorised in that behalf

by the El ection Conm ssion an oath or

affirmati on according to the formset out for

the purpose in the Third Schedul e;

b) is, in the case of a seat in the Legislative

Assenbly, not less than twenty-five years of

age and in the case of a seat in the Legislative
Council, not less than thirty years of age; and

c) possesses such other qualifications as may be
prescribed in that behal f by or under any |aw
made by Parliament.

177. Rights of Mnisters and Advocate-CGeneral as
respects the Houses Every Mnister and the

Advocat e-General for a State shall have the right to
speak in, and otherwi se to take part in the
proceedi ngs of, the Legislative Assenbly of the
State or, in the case of a State having a Legislative
Council, both Houses, and to speak in, and

otherwi se to take part in the proceedi ngs of, any
conmittee of the Legislature of which he may be
naned a nenber, but shall not, by virtue of this
article, be entitled to vote.

191. Disqualifications for nenbership

(1) A person shall be disqualified for being chosen
as, and for being, a nenber of the Legislative
Assenbly or Legislative Council of a State -

a) if he holds any office of profit under the
CGovernment of India or the Governnent of any
State specified in the First Schedule, other than
an office declared by the Legislature of the
State by law not to disqualify its holder

b) if he is of unsound m nd and stands so decl ared
by a conpetent court;

c) if he is an undischarged insolvent;

d) if he is not a citizen of India, or has voluntarily
acquired the citizenship of a foreign State, or is
under any acknow edgenent of all egi ance or

adherence to a foreign State;

e) if he is so disqualified by or under any |aw
made by Parlianent.

Expl anati on For the purposes of this clause, a
person shall not be deened to hold an office of
profit under the Governnent of India or the
CGovernment of any State specified in the First
Schedul e by reason only that he is a Mnister either
for the Union or for such State.

(2) A person shall be disqualified for being a
nmenber of the Legislative Assenbly or Legislative
Council of a State if he is so disqualified under the
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Tent h Schedul e.

Provisions of a sinmilar nature with regard to Parlianent are to
be found in Articles 74, 75, 84, 88 and 102.

The Representation of the People Act, 1951 was enacted to
provide for the conduct of elections to the Houses of Parlianent and to
the House or Houses of the Legislature of each State, the
qualifications and disqualifications for nenbership of those Houses,
the corrupt practices and other offences at or in connection with such
el ections and the decision of doubts and di sputes arising out of or in
connection with such elections. The relevant provisions of that Act
for our purposes are Sections 8, 8A, 9, 9A 10 and 10A. They read
t hus:

8. Disqualification on conviction for certain
of fences

(1) A person convicted of an offence puni shable
under -

(a) section 153A (offence of pronoting enmty
bet ween di fferent groups on ground of

religion, race, place of birth, residence,

| anguage, etc., and doing acts prejudicial to
mai nt enance of harnony) or section 171E

(of fence of bribery) or section 171F (offence
of undue influence or personation at an

el ection) or sub-section (1) or sub-section (2)
of section 376 or section 376A or section 376B
or section 376C or section 376D (offences
relating to rape) or section 498A (of fence of
cruelty towards a wonan by husband or

rel ative of a husband) or sub-section (2) or
sub-section (3) of section 505 (offence of
maki ng statenment creating or pronoting

enmty, hatred or ill-will between classes or
of fence relating to such statenent in any place
of worship or in any assenbly engaged in the
performance of religi ous worship or religious
cerenoni es) or the Indian Penal Code (45 of
1860), or

(b) the Protection of Civil Rights Act, 1955 (22 of
1955), which provides for punishnent for the
preachi ng and practice of untouchability, and

for the enforcement of any disability arising
therefrom or

(c) section 11 (offence of inporting or exporting
prohi bited goods) or the Custonms Act, 1962
(52 of 1962); or

(d) sections 10 to 12 (offence of being a nmenber
of an association declared unlawful, offence
relating to dealing with funds of an unlawfu
associ ation or offence relating to contravention
of an order nade in respect of a notified place)
of the Unlawful Activities (Prevention) Act,
1967 (37 of 1967); or

(e) the Foreign Exchange (Regul ation) Act, 1973
(46 of 1973); or

(f) the Narcotic Drugs and Psychotropic
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Subst ances Act, 1985 (61 of 1985); or

(g) section 3 (offence of conmitting terrorist acts)
or section 4 (offence of conmitting disruptive
activities) of the Terrorist and Di sruptive
Activities (Prevention) Act, 1987 (28 of 1987);

or

(h) section 7 (offence of contravention of the
provi sions of section 3 to 6) of the Religious
Institutions (Prevention of Msuse) Act, 1988
(41 of 1988); or

(i) section 125 (offence of pronoting enmty
bet ween cl asses in connection with the

el ection) or section 135 (of fence of renmpval of
bal | ot papers frompolling stations) or section
135A (offence of booth capturing) or clause (a)
of sub-section (2) of section 136 (offence of
Fraudul ently defacing or fraudul ently
destroyi ng _any nom nati on _paper) of this Act;
[or]

[(j) section 6 (offence of conversion of a place or
worship) of the Places of Wrship (Specia
Provi sions) Act 1991; [or]

[ (k) section 2 (offence of insulting the Indian
National Flag or the Constitution of  India)
or section 3 (offence of preventing singing
of National Ant hem) of the Prevention
of Insults to Nat i onal Honour ~ Act, 1971
(69 of 1971);]

shall be disqualified for a period of six years from
the date of such conviction

(2) A person convicted for the contravention of

(a) any law providing for the prevention of
hoardi ng or profiteering; or

(b) any law relating to the adulteration of food or
drugs; or

(c) any provisions of the Dowy Prohibition Act,
1961 (28 of 1961); or

(d) any provisions of the Conm ssion of Sati
(Prevention) Act, 1987 (3 of 1988),

and sentenced to inprisonnent for not |ess than six
nont hs, shall be disqualified fromthe date of such
conviction and shall continue to be disqualified for
a further period of six years since his rel ease.

(3) A person convicted of any offence and

sentenced to inprisonment for not |ess than two

years [other than any offence referred to sub-
section (1) or sub-section (2)] shall be disqualified
fromthe date of such conviction and shall continue
to be disqualified for a further period of six years
since his rel ease.]
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[(4) Notwithstanding anything [in sub-section (1),
sub-section (2) and sub-section (3)] a

di squalification under either sub-section shall not,
in the case of a person who on the date of the
conviction is a menber of Parliament or the

Legi slature of a State, take effect until three
nont hs have el apsed fromthat date or, if within
that period an appeal or application for revision is
brought in respect of the conviction or the
sentence, until that appeal or application is

di sposed of by the court.

Expl anation 1In this section

(a) law providing for the prevention of hoarding
or profiteering nmeans any law, or any order

rule or notification having the force of |aw,
provi ding for

(i) the regul ati on of production or
manuf act ur e of any essenti a
conmodi ty;

(ii) the contr ol of price at whi ch any
essential ~ commpdity nmay be brought or
sol d;

(iii) the regulation of acquisition, possession
storage, transport, distribution, disposal
use or consunption of any essentia
commodi ty;

(iv) the prohibition of the withholding from
sal e of any essenti al conmodi ty
ordinarily kept for sale;

(b) drug has the neaning assignedto it in the
Drugs and Cosnetics Act, 1940 (23 of 1940);

(c) essential comodity has the nmeaning
assigned to it in the Essential Comodities
Act, 1955 (10 of 1955);

(d) food has the neaning assigned to it in the
Preventi on of Food Adulteration Act, 1954
(37 of 1954).

Central to the controversy herein is Article 164, with specia
reference to sub-Article (4) thereof. This Court has considered its
import in a nunber of decisions. In Har Sharan Verna Vs. Shri
Tri bhuvan Narain Singh, Chief Mnister, U P. and Another [1971 (1)
SCC 616], a Constitution Bench rendered the decision in connection
with the appointnent of the first respondent therein as Chief Mnister
of Utar Pradesh at a time when he was not a nmenber of either House
of the Legislature of that State. The Court said

3. It seens to us that clause (4) of Article 164
must be interpreted in the context of Articles 163
and 164 of the Constitution. Article 163(1)

provides that there shall be a Council of Mnisters
with the Chief Mnister at the head to aid and

advi se the Governor in the exercise of his

functions, except in so far as he is by or under this
Constitution required to exercise his functions or
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any of themin his discretion. Under clause (1) of
Article 164, the Chief Mnister has to be appointed
by the Governor and the other Mnisters have to be
appoi nted by himon the advice of the Chief

M nister. They all hold office during the pleasure
of the Governor. Clause (1) does not provide any
qualification for the person to be selected by the
Governor as the Chief Mnister or Mnister, but
clause (2) makes it essential that the Council of

M ni sters shall be collectively responsible to the
Legi sl ative Assenbly of the State. This is the only
condition that the Constitution prescribes in this
behal f.

6. It seems to us that in the context of the other
provi sions of the Constitution referred to above
there is no reason why the plain words of clause

(4) of Article 164 should be cut down in any

manner and confined to a case where a Mnister

| oses for sone reason his seat in the Legislature of
the State. W are assured that the neaning we
have given to clause (4) of Article 164 is the
correct one fromthe proceedings of the

Constituent Assenbly and the position as it obtains
is England, Australia and South Africa.

The Court set out the position as it obtained in England, Australia and
South Africa and observed that this showed that Article 164(4) had
an anci ent |ineage.

In Har Sharan Verma Vs. State of U P. and Another [ 1985 (2)

SCC 48], a two Judge Bench of this Court considered a wit petition
for the issuance of a wit in the nature of quo warranto to one K P.
Tewari, who had been appointed as a Mnister of the Governnent of
Uttar Pradesh even though he was not a nenber of either House of the
State Legislature. Reliance was placed upon the earlier judgnment in
the case of Tribhuvan Narain Singh and it was held that no materia
change had been brought about by reason of the anendnent of Article
173(a) in the legal position that a person who was not a nenmber of
the State Legislature night be appointed a Mnister, subject to
Article 164(4) which said that a M nister who for any period of six
consecutive nonths was not a nenber of the State Legislature would

at the expiration of that period cease to be a Mnister.

Anot her two Judge Bench of this Court in-Harsharan Vernma Vs.
Uni on of India and Another [1987 (Supp.) SCC 310] considered the
guestion in the context of menbership of Parliament and Article
75(5), which is simlar in terms to Article 164(4). The Court said that
a person who was not a nenber of the either House of Parlianent
could be a Mnister for not nore than six nonths; though he would
not have any right to vote, he would be entitled, by virtue of Article
88, to participate in the proceedings of Parlianent.

In S.P. Anand, Indore Vs. H D. Deve Gowda and Ot hers [1996
(6) SCC 734], the first respondent, who was not a nenber of
Parlianment, was sworn in as Prinme Mnister. This was challenged in a
wit petition under Article 32. Reference was nmade to the earlier
judgrments. It was held, on a parity of reasoning if a person who is
not a menber of the State Legislature can be appointed a Chief
M nister of a State under Article 164(4) for six nonths, a person who
is not a nmenber of either House of Parlianent can be appointed Prine
M nister for the sanme period.

In S.R Chaudhuri Vs. State of Punjab & Ors. [2001 (5) SCALE
269], one Tej Parkash Singh was appointed a Mnister of the State of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

36

Punjab on the advice of the Chief Mnister, Sardar Harcharan Singh
Barar. At the tinme of his appointnent as a Mnister Tej Parkash Singh
was not a nmenber of the Punjab Legislative Assenbly. He was not

el ected as a nenber of that Assembly within a period of six nonths
and he submtted his resignation. During the sane |egislative term
Sardar Harcharan Singh Barar was replaced as Chief Mnister by Snt
Raj i nder Kaur Bhattal. On her advice, Tej Parkash Singh was
appointed a Mnister yet again. The appointnent was chal |l enged by a
wit petition in the Hgh Court seeking a wit of quo warranto. The
wit petition was dismssed in limne and an appeal was filed by the
wit petitioner in this Court. The judgnments aforenmentioned were
referred to by this Court and it was said

17. The absence of the expression from anongst
menbers of the legislature in Article 164 (1) is

i ndi cative of the position-that whereas under that
provi sion a non-|egislator can be appointed as a
Chief Mnister or a Mnister but that appointnment
woul d be governed by Article 164(4), which places

a restriction on such a non-nmenber to continue as

a Mnister or the Chief Mnister, as the case nmay
be, unless he can get hinself elected to the
Legislature within the period of six consecutive
nonths fromthe date of his appointnment.  Article
164(4) is, therefore, not a source of power or an
enabl i ng provi sion for appoi ntnent of a non-

| egislator as a Mnister even for a short duration. It
is actually in the nature of a disqualification or
restriction for a non-nmenber who has been

appointed as a Chief Mnister or-a Mnister, as the
case may be, to continue in office wthout getting
hinsel f elected within a period of six consecutive
nont hs.

The Court said that in England the position was this :
In the Westminster system it is an-established
convention that Parlianment maintains its position
as controller of the executive. By a well settled
convention, it is the person who can rely on
support of a majority in the House of Conmobns,

who fornms a governnment and is appointed as the
Prime Mnister. GCenerally speaking he and his

M nisters nust invariably all be Menbers of
Parl|ianment (House of Lords or House of

Conmons) and they are answerable to it for their
actions and policies. Appointnent of a non-
menber as a Mnister is a rare exception and if it
happens it is for a short duration. Either the

i ndi vidual concerned gets elected or is conferred
Iife peerage.

The Court noted the constitutional scheme that provided for a

denocratic parlianentary form of CGovernment, which envi saged the
representati on of the people, responsible Governnment and the
accountability of the Council of Mnisters to the |legislature. Thus was
drawn a direct line of authority fromthe people through the |egislature
to the executive. The position in England, Australia and Canada

showed that the essentials of a systemof representative Government,
like the one in India, were that, invariably, all Mnisters were chosen
out of the menmbers of the legislature and only in rare cases was a non-
nmenber appointed a Mnister and he had to get hinself returned to the

| egislature by direct or indirect election within a short period. The
franers of the Constitution had not visualised that a non-Iegisl ator
could be repeatedly appointed a Mnister, for a termof six nonths

each, w thout getting el ected because such a course struck at the very
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root of parlianmentary denocracy. It was accordingly held that the
appoi nt nent of Tej Parkash Singh as a Mnister for a second tine was
i nvalid and unconstitutional

M. K K. Venugopal, |earned counsel for the second

respondent, was right when he submtted that the question that arises
before us has not, heretofore, arisen before the courts. This is for the
reason that, heretofore, so far as is known, no one who was ineligible

to beconme a nmenber of the |egislature has been made a M nister.

Certainly, no one who has earned a conviction and sentence covered

by Section 8 of the Prevention of Corruption Act woul d appear to have
been appointed Chief Mnister.

To answer the question before us, three sub-Articles of Article

164 need, in our view, to be read together, nanely, sub-Articles
(1),(2) and (4). By reason of sub-Article (1), the Governor is
enpowered to appoint the Chief Mnister; the Governor is also

enpowered to appoi nt the other Mnisters, but, in this regard, he nust
act on'the advice of the Chief Mnister. Sub-Article (2) provides, as is
i nperative in a representative denpcracy, that the Council of

M ni sters shall be collectively responsible to the Legislative Assenbly
of the State. The political executive, nanely, the Council of

M nisters, is thus, through the Legislative Assenbly, made
representative of and accountable to the people of the State who have

el ected the Legislative Assenbly. There is necessarily inmplicit in
these provisions the requirement that a Mnister nust be a nmenber of

the Legislative Assenbly and thus representative of and accountabl e

to the people of the State. It is sub-Article (4) which nmakes the
appoi nt nent of a person other than a nmenber of the Legislature of the
State as a Mnister permssible, but it stipulates that a Mnister who for
any period of six consecutive nonths is not a nermber of the

Legi slature of the State shall at the expiration of that period cease to
be a Mnister. Necessarily inplicit in sub-Article (4) read with sub-
Articles (1) and (2) is the requirenent that a Mnister who is not a
menber of the |egislature nust seek election to the legislature and, in
the event of his failing to secure a seat in the legislature within six
nont hs, he nust cease to be a Mnister. The requirenent of sub-

Article (4) being such, it follows as the night the day that-a person
who is appointed a Mnister though he is not a nenber of the

| egi sl ature shall be one who can stand for election to the | egislature
and satisfy the requirement of sub-Article (4). In other words, he nust
be one who satisfies the qualifications for nenbership of the

| egi sl ature contained in the Constitution (Article 173) and is not

di squalified from seeki ng that nmenbership by reason of any of the
provisions therein (Article 191) on the date of his appointnent.

The provision of sub-Article (4) of Article 164 is neant to

provide for a situation where, due to political exigencies or to avail of
the services of an expert in sone field, it is requisite to induct into the
Council of Mnisters a person who is not then in the legislature. That
he is not in the legislature is not nade an inpassable barrier. To that
extent we agree with M. Venugopal, but we cannot accept his

subm ssion that sub-Article (4) nust be so read as to permit the
induction into the Council of Mnisters of short term M nisters whose
termwoul d not extend beyond six nmonths and who, therefore, were

not required to have the qualifications and be free of the

di squalifications contained in Articles 173 and 191 respectively. Wat
sub-Article (4) does is to give a non-Ilegislator appointed M nister six
nmont hs to become a menber of the legislature. Necessarily, therefore,
that non-1egislator nmust be one who, when he is appointed, is not
debarred from obtai ning nenbership of the legislature : he nust be

one who is qualified to stand for the legislature and is not disqualified
to do so. Sub-Article (4) is not intended for the induction into the
Council of Mnisters of someone for six nmonths or less so that it is of
no consequence that he is ineligible to stand for the |egislature.
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It woul d be unreasonabl e and anonmal ous to conclude that a
M nister who is a nenber of the legislature is required to neet the

constitutional standards of qualification and disqualification but that a

M ni ster who is not a nmenber of the |egislature need not. Logically,
the standards expected of a Mnister who is not a nenber should be
the sanme as, if not greater than, those required of a nenber.

The Constituent Assenbly Debates (Volunme VII) note that

when the corresponding Article relating to Menbers of Parlianent
was being discussed by the Constituent Assenmbly, Dr. B.R
Anbedkar said:

The first anendnent is by M. Mohd.
Tahir. H's suggestion i's that no person should be
appointed a mnister unless at the tinme of his
appoi ntnent he is an el ected nmenber of the House.
He does not admit the possibility of the cases
covered in the proviso, nanely, that although a
person is not at the tine of his appointnent a
menber of the House, he may nonetheless be
appointed as a nminister in the cabinet subject to the
condition that within six nmonths he shall get
hi nsel f el ected to the House. The second
qualification is by Prof. K T. Shah. He said that a
m ni ster should belong to a majority party and his
third qualification is that he nust have a certain
educational status. 'Now, with regardto the first
poi nt, nanely, that no person shall be entitled to be
appointed a Mnister unless he'is at the tine of his
appoi nt nent an el ected nenber of the House. |
think it forgets to take into consideration certain
i mportant nmatters which cannot be overl ooked.
First is this, - it is perfectly possible to inmagine that
a person who is otherw se conpetent to hold the
post of a Mnister has been defeated in a
constituency for some reason which, although it
may be perfectly good, m ght have annoyed the
constituency and he mi ght have incurred the
di spl easure of that particular constituency. It is not
a reason why a nenber of the Cabinet on the
assunption that he shall be able to get hinself
el ected either fromthe sanme constituency or from
anot her constituency. After all the privilege that'is
permtted is a privilege that extends only for six

nonths. It does not confer a right to that
i ndividual to sit in the House wi thout being el ected
at all..

(Enphasi s suppl i ed)

What was said by Dr. B.R Anbedkar is self-explanatory. It
shows clearly that the Constituent Assenbly envi saged that non-
| egislator Mnisters woul d have to be elected to the |legislature within
six nonths and it proceeded on the basis that the Article as it read
required this. The manner in which we have interpreted Article 164 is,
t hus, borne out.

It was submitted on behalf of the respondents that it was not
open to the Court to read into Article 164 the requirenent that a non-
| egislator Mnister nust be elected to the legislature within six
nonths. No qualifications or disqualifications could, it was subnitted,
be read into a constitutional provision. Reliance was placed upon
passages fromthe sonme of the judgnents in H s Holiness
Kesavananda Bharati Sripadagal avaru v. State of Kerala, [1973
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(Supp.) SSCR 1].

What we have done is to interpret Article 164 on its own

| anguage and to read sub-Article (4) thereof in the context of sub-
Articles (1) and (2). |In any event, it is permissible to read into sub-
Article (4) limtations based on the | anguage of sub-Articles (1) and

(2).

A Constitution Bench in Mnerva MIls Ltd. & O's. Vs. Union

of India & Os. [1981 (1) SCR 206], considered in some detail the
judgrment in Kesavananda Bharati. It was considering the validity of
the clauses introduced into Article 368 by the Constitution (Forty-
second Amendnment) Act. They provided

(4) No amendment of this Constitution (including
the provisions of Part I11) nmade or purporting to
have been nade under this article (whether before
on after the conmencenent of section 55 of the
Constitution (Forty-second Anendrment) Act,

1976) shall be called in question in any court on
any ground.

(5) For the renoval of doubts, it is hereby declared
that there shall be no limtation whatever on the
constituent power of Parlianment to amend by way

of addition, variation or repeal the provisions of
this Constitution under this article.

Chandrachud, C.J. noted in his judgnent that the avowed purpose
thereof was the renoval of doubts. He observed that after the

deci sion in Kesavananda Bharti, there could be no doubt as regards the
exi stence of linmtations on Parlianments power to anend the
Constitution. 1In the context of the constitutional history of Article
368, the true object of the declaration contained in clause (5) was the
renmoval of those limitations. Clause (5) conferred upon Parlianment a
vast and undefined power to anend the Constitution, even so as to
distort it out of recognition. The theme song of the Court in the
majority decision in Kesavananda Bharti had been, Amend as you

may even the sol erm docunent which the founding fathers have

conmitted to your care, for you know best the needs of your

generation. But, the Constitution is a precious heritage; therefore, you
cannot destroy its identity. The mjority judgment in Kesavananda
Bharti conceded to Parlianment the right to make alterationsin the
Constitution so long as they were within the basic franmework. The
Preanbl e assured the people of India of a polity whose basic structure
was described therein as a Sovereign Denocratic Republic; Parlianent
coul d make any amendnents to the Constitution as it deemed

expedi ent so long as they did not damage or destroy |ndias

sovereignty and its denobcratic, republican character. =~ Denocracy was

a neani ngf ul concept whose essential attributes were recited in the

Preanble itself : Justice, social, econonm c and political : Liberty of
t hought, expression, belief, faith and worship; and Equality of status
and opportunity. Its aim again as set out in the Preanble, was to

pronote anong the peopl e an abiding sense of Fraternity assuring the
dignity of the individual and the unity of the Nation. The newy

i ntroduced cl ause (5) denolished the very pillars on which the
Preanbl e rested by enpowering Parlianment to exercise its constituent
power w thout any limtation whatever. No constituent power could
concei vably go higher than the power conferred by clause (5) for it
enpower ed Parlianment even to repeal the provisions of this
Constitution, that is to say, to abrogate denocracy and substitute for
it atotally antithetical formof governnment. That coul d nopst

ef fectively be achieved, without calling denpbcracy by any other

nane, by denial of social, economic and political justice to the people,
by emascul ating liberty of thought, expression, belief, faith and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of 36

wor ship and by abjuring commtnent to the magnificient ideal of a

soci ety of equals. The power to destroy was not a power to

amendnent. Since the Constitution had conferred a |Iinited amendi ng
power on Parliament, Parliament could not under the exercise of that
l[imted power enlarge that very power into an absolute power. A
[imted anmendi ng power was one of the basic features of the
Constitution and, therefore, the limtations on that power could not be
destroyed. In other words, Parlianent could not, under Article 368,
expand its anendi ng power so as to acquire for itself the right to
repeal or abrogate the Constitution or to destroy its basic and essentia
features. The donee of a limted power could not by the exercise of
that power convert the limted power into an unlimted one.

Al this was said in relation to the Article 368(1) and (5). Sub-
Article (1) read thus :

368. Power of Parlianent to amend the
Consti tution and procedure therefor

(1) Notwi'thstanding anything in this Constitution
Parliament _may in exercise of its constituent power
amend by way of addition, variation or repeal any
provision of this Constitution in accordance wth
the procedure laid down in this article.

Not hi ng can better denobnstrate that is permssible for the Court to
read limtations into the Constitution based on its |anguage and
schenme and its basic structure.

We hold, therefore, that a non-I|egislator can be made Chi ef
M nister or Mnister under Article 164 only if he has the qualifications
for menbership of the |egislature prescribed by Article 173 and i s not
di squalified fromthe nenbership thereof by reason of the
di squalifications set out in Article 191.

The next question is : Was the second respondent qualified for
menbership of the |egislature and not disqualified therefor when she
was appoi nted Chief Mnister on 14th May, 2001.

It was submitted by | earned counsel for the respondents that the
suspensi on of the sentences passed against the second respondent by
the High Court at Madras was tantampunt to the suspension of the

convi ctions against her. Qur attention was then drawn to Section 8(3)
of the Representation of the People Act, which says that a person
convi cted of any offence and sentenced to inprisonment for not |ess
than two years shall be disqualified.. |In Iearned

counsel s subm ssion, for the purposes of Section 8(3), it was the
sentence al one which was relevant and if there were a suspension of
the sentence, there was a suspension of the disqualification. The
sentences awarded to the second respondent havi ng been suspended,

the disqualification under Section 8(3), in so far-as it applied to her
was al so suspended.

Section 389 of the Code of Crimnal Procedure on the basis of
whi ch the second respondent was rel eased on bail by the Madras Hi gh
Court reads, so far as is relevant, as follows :

389. Suspension of sentence pending the appeal
rel ease of appellant on bai

(1) Pending any appeal by a convicted person, the
Appel l ate Court nay, for reasons to be recorded by
it inwiting, order that the execution of the
sentence or order appeal ed agai nst be suspended
and, also, if he is in confinenent, that he be

rel eased on bail, or on his own bond.
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(Enphasi s suppl i ed)

It is true that the order of the Hi gh Court at Madras on the
application of the second respondent states, Pending crimnal appeals
the sentence of inprisonnent alone is suspended and the petitioners
shall be rel eased on bail.., but this has to be read in the
context of Section 389 under which the power was exercised. Under
Section 389 an appellate court may order that the execution of the
sentence or order appeal ed agai nst be suspended... It is
not within the power of the appellate court to suspend the sentence; it
can only suspend the execution of the sentence pending the di sposal of
appeal . The suspension of the execution of the sentence does not alter
or affect the fact that the offender has been convicted of a grave
of fence and has attracted the sentence of inprisonnment of not |ess than
two years. The suspension-of the execution of the sentences,
therefore, does not renmpbve the disqualification against the second
respondent. The suspension of the sentence, as the Madras High
Court erroneously called it, was in fact only the suspension of the
execution of the sentences pending the disposal of the appeals filed by
the second respondent. The fact that she secured the suspension of the
execution of the sentences against her did not alter or affect the
convi ctions and the sentences inposed on her and she renai ned
di squalified fromseeking | egislative office under Section 8(3).

In the same connection, |earned counsel for the respondents

drew our attention to the judgnent of alearned single Judge of the
H gh Court at Madras, M. Justice Malai Subramanium on the
application of the second respondent for stay of the execution of the
orders of conviction against her.  The | earned Judge anal ysed Section
8 of the Representation of the People Act and cane to this conclusion

In this case, sentence of inprisonnent has already
been suspended. Under such circunstances, in ny
view, there may not be any disqualification for the
petitioner to contest in the election

Learned counsel submitted that it was because of this conclusion that
the | earned Judge had not stayed the execution of the orders, and his
concl usi on bound the Governor. |In the first place, the interpretation of
the provision by the | earned Judge is, as shown above, erroneous.
Secondly, the reason why he refused to stay the execution of the

orders was because the second respondent had been found guilty of

of fences under the Prevention of Corruption Act. Thirdly, the |earned
Judge was required by the application to consider whether or not the
execution of the orders agai nst the second respondent should be

stayed; the consideration of and concl usi on upon the provisions of
Section 8 of the Representation of the People Act was wholly

extraneous to that issue. Fourthly, the conclusion was tentative, as

i ndi cated by the use of the word may in the passage quoted from his

j udgrment above. Lastly, as will be shown, we are not here concerned
with what the Governor did or did not do; we are concerned with

whet her the second respondent can show that she was, when she was

appoi nted Chief Mnister, qualified to be a |egislator under Article 173
and not disqualified under Article 191

In relation to the difference in the periods of disqualification in
sub-sections (1), (2) and (3) of Section 8 of the Representation of the
Peopl e Act an argunent simlar to that which was raised and rejected
in Raghbir Singh Vs. Surjit Singh [1994 Supp (3) SCC 162] was
advanced. This Court there said

5. Section 8 prescribes disqualification on
conviction for certain offences. Sub-section (1)
provides the disqualification for a period of six
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years fromthe date of conviction for the offences
specified in clauses (a) to (i) thereof. In sub-
section (1), the only reference is to conviction for
the specified offences irrespective of the sentence
awar ded on such conviction. Sub-section (2) then
prescribes that on conviction for the offences
specified therein and sentence to inprisonnent for
not |ess than six nonths, that person shall be

di squalified fromthe date of such conviction and
shall continue to be disqualified for a further
period of six years since his release. Thus, in case
of conviction for the offences specified in sub-
section (2), the disqualification is attracted only if
the sentence is of inprisonnment for not |ess than
six nonths and in that event the disqualification is
for a period of not merely six years fromthe date
of such conviction-but commencing fromthe date

of such conviction it shall continue for a further
period of 'six years since his release. Sub-section
(3) then prescribes a sinilar |onger period of

di squal i fication fromthe date of such conviction to
continue for a further period-of six years since his
rel ease where a person is convicted of any offence
and sentenced to inprisonnent for not |ess than

two years, other than any offence referred to in
sub-section (1) or sub-section (2). The
classification is clear. This classification is made
with reference to the offences and the sentences
awar ded on conviction. |In sub-section (1) are
specified the offences which are considered to be

of one category and the period of six years

di squalification fromthe date of conviction. is
provided for themirrespective of one sentence

awar ded on such conviction. |n sub-section (2) are
speci fied sone ot her offences, the conviction for

whi ch is considered significant for disqualification
only if the sentence is of inprisonnent for not |ess
than six nmonths and in that case a | onger period of
di squalification has been consi dered appropri ate.
Then comes sub-section (3) which is the residuary
provi sion of this kind wherein the disqualification
is prescribed only with reference to the period of
sentence of inprisonnment of not |ess than two

years for which the | onger period of

di squalification is considered appropriate.- The

| egislature itself has classified the of fences on the
basis of their nature and in the residuary provision
contai ned in sub-section (3), the classification is
made only with reference to the period of sentence
being not | ess than two years.

6. In sub-section (3) of Section 8, all persons
convi cted of any offence and sentenced to

i mprisonnment for not less than two years [other
than any offence referred to in sub-section (1) or
sub-section (2)] are classified together and the
peri od of disqualification prescribed for all of them
is the same. All persons convicted of offences

ot her than any offence referred to in sub-section
(1) or sub-section (3) and sentenced to

i mprisonnent of not |less than two years constitute
one class and are governed by sub-section (3)
prescribing the sane period of disqualification for
all of them The category of persons covered by
sub-sections (1), (2) and (3) being different and
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di stinct, the question of conparison inter se

bet ween any two of these three distinct classes
does not arise. Wthout such a conparison

bet ween persons governed by these different sub-
sections being perm ssible, the very basis of attack
on the ground of discrimnation is not avail abl e.
Prescription of period of disqualification for

di fferent classes of persons convicted of different
offences is within the domain of |egislative

di scretion and wi sdom which is not open to
judicial scrutiny.

It was pointed out by |earned counsel for the respondents that

under Section 8(3) of the Representation of the People Act the

di squalification was attracted on the date on which a person was

convi cted of any offence and sentenced to inprisonment for not |ess
than two years. It was pointed out, rightly, that the | aw contenpl at ed
that the convictionand the sentence could be on different dates. It was
submitted that it was unworkable that the disqualification should
operate fromthe date of conviction which could precede the date of
sentence; therefore, the conviction referred to in Section 8(3) should
be taken to be that confirned by the appellate court because it was
only in the appellate court that conviction and sentence woul d be on
the sanme day. We findthe argunment unacceptable. |n those cases

where the sentence is inmposed on a day later that the date of
conviction (which, incidentally, is not the case here) the

di squalification would be attracted on the date on which the sentence
was i nposed because only then woul d a person be both convicted of

the of fence and sentenced to inprisonnent for |less not that two years
which is cunulatively requisite to attract the disqualification under
Section 8(3).

The focus was then turned upon Section 8(4) of the
Representati on of the People Act-and it was submitted that all the
di squalifications set down in Section 8 would not apply until a fina
court had affirnmed the convictioniand sentence. Thi's was for the
reason that the principle underlying Section 8(4) had to be extended to
a non legislator as, otherw se, Article 14 woul d stand viol ated for the
presunption of innocence would apply to a sitting nenber till the
conviction was finally affirned but in the case of a non-legislator the
di squalification woul d operate on conviction by the court of first
instance. It was submtted that Section 8(4) had to be read down so
that its provisions were not restricted to sitting nmenbers and in al
cases the disqualification applied only when the conviction and
sentence was finally upheld.

Section 8(4) opens with the words Notw t hstandi ng anyt hi ng
in sub-section (1), sub-section (2) and sub-section (3), and it applies
only to sitting nenbers of legislatures. There is no challenge to it on

the basis that it violates Article 14. If there were, it nmight be tenable
to contend that legislators stand in a class apart fromnon | egislators,
but we need to express no final opinion. 1In any case, if it were found

to be violative of Article 14, it would be struck down.in.its entirety.
There woul d be, and is no question of so reading it that its provisions
apply to all, legislators and non-legislators, and that, therefore, in al
cases the disqualification must await affirmation of the conviction and
sentence by a final court. That would be reading up the provision

not readi ng down, and that is not known to the | aw

In much the same vein, it was submtted that the presunption of
i nnocence continued until the final judgnment affirm ng the conviction
and sentence was passed and, therefore, no disqualification operated
as of now agai nst the second respondent. Before we advert to the four
judgrments relied upon in support of this subm ssion, let us clear the
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air. Wen a lower court convicts an accused and sentences him the
presunption that the accused is innocent comes to an end. The

convi ction operates and the accused has to undergo the sentence. The
execution of the sentence can be stayed by an appellate court and the

accused released on bail. In nmany cases, the accused is rel eased on
bail so that the appeal is not rendered infructuous, at |least in part,
because the accused has al ready undergone inprisonment. |If the

appeal of the accused succeeds the conviction is w ped out as cleanly

as if it had never existed and the sentence is set aside. A successfu
appeal neans that the stigma of the offence is altogether erased. But
that it is not to say that the presunption of innocence continues after
the conviction by the trial court. That conviction and the sentence it
carries operate against the accused in all their rigour until set aside in
appeal , and a disqualification that attaches to the conviction and
sentence applies as well.

Learned counsel cited fromthe judgment of this Court in Padam
Singh Vs. State of U P. [2000 (1) SCC 621] the passage which reads :
It is the duty of an appellate court to ook into the
evi dence ‘adduced in the case-and arrive at an
i ndependent. concl usion as to whether the said
evi dence can be relied upon or not and even if it
can be relied upon, then whether the prosecution
can be said to have been proved beyond reasonabl e
doubt on the said evidence.

(Page 625 Q)

The passage is relevant to the duty of an appeal court. It is the duty of
an appeal court to look at the evidence afresh to see if the case agai nst
the accused has been established by the prosecution beyond

reasonabl e doubt, uninfluenced by the decision of the trial court; in
other words, to look at it as if the presunption of the innocence of the
accused still applied. The passage does not support the proposition
canvassed.

In Maru Ram Vs. Union of India and Os. [1981 (1) SCC 107] it
was stated :

When a person is convicted in appeal, it

follows that the appellate Court has exercised its
power in the place of the original court and the
guilt, conviction and sentence nust be substituted
for and shall have retroactive effect fromthe date
of judgnent of the trial Court. The appellate
conviction nust relate back to the date of thetria
Courts verdict and substitute it.

There is no question of the correctness of what is set out above but it
has no application to the issue before us. Wat we are concerned with
is whether, on the date on which the second respondent was sworn in

as Chief Mnister, she suffered froma disqualification by reason of the
convi ctions and sentences agai nst her.

In Dilip Kunar Sharna and Qthers Vs. State of Madhya
Pradesh [1976 (1) SCC 560], this Court was concerned with Section
303 of the Indian Penal Code, which provided : Woever being
under sentence of inprisonnent for life, commts nurder shall be
puni shed with death. Sarkaria, J., in his concurring judgment, held,
on an interpretation of the section, that once it was established that, at
the time of commtting the nurder, the prisoner was under a sentence
of life inprisonnment, the court had no discretion but to award the
sentence of death, notwi thstanding mitigating circunstances. The
provi sion was, therefore, Draconion in its severity. It was in these
ci rcunst ances that he held that the phrase bei ng under sentence of
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i mprisonnent for life had to be restricted to a sentence which was
final, <conclusive and ultimate so far as judicial renedies were
concerned for the other alternative wuld | ead to unreasonabl e and
unjust results. The observations of the | earned Judge are relevant to
the case before him they do not have w der inplications and do not

mean that all convictions by a trial court do not operate until affirmed
by the highest Court.

Lastly, in this connection, our attention was drawn to the case of
Vi dya Charan Shukla Vs. Purshottam Lal Kaushik [ 1981 (2) SCC
84]. The Court held that if a successful candidate was disqualified for
bei ng chosen, at the date of his election or at any earlier stage of any
step in the election process, on account of his conviction and sentence
exceeding two years inprisonnent, but his conviction and sentence
was set aside and he was acquitted on appeal before the
pronouncenent of the judgnment.in the election petition pending
against him his disqualificatioon was retrospectively annulled and the
chal l enge to his el ection on the ground that he was so disqualified was
no | onger 'sustainabl'e. This case dealt with an election petition and it
nust be understood in that light. Wat it |laid down does not have a
bearing on the question before us: the construction of Article 164 was
not in issue. There can be no doubt that in a crimnal case acquitta
in appeal takes effect retrospectively and w pes out the sentence
awarded by the lower court. This inplies that the stigma attached to
the conviction and/'the rigour of the sentence are conpletely
obliterated, but that does not nean that the fact of the conviction and
sentence by the lower court is obliterated until the conviction and
sentence are set aside by an appellate court.  The conviction and
sentence stand pending the decision in the appeal and for the purposes
of a provision such as Section 8 of the Representation of the People
Act are determ native of the disqualifications provided for therein.

Qur conclusion, therefore, is that on the date on which the
second respondent was sworn in as Chief M nister she was
di squal i fied, by reason of her convictions under the Prevention of
Corruption Act and the sentences of i nprisonment of not |ess than two
years, for becom ng a nmenber of the |egislature under Section 8(3) of
the Representation of the People Act.

It was submitted by | earned counsel for the respondents that,
even so, the court could do nothing about it. [t was submtted that in
the case of a Chief Mnister or Mnister appointed under Article
164(1) read with (4) the people, who were the ulti mate soverei gn, had
expressed their will through their elected representatives. For the
period of six nonths the |ocus penitentiae operated as an exception
as a result of which, for that period, the peoples will prevailed in a
true parlianentary denocracy, especially as no provision was mnmade
for adjudicating alleged disqualifications, Iike the holding of an office
of profit or a subsisting contract for the supply of goods or execution
of works. In this area of constitutional governance, for the limted
period of six nonths, it was not open to the court to inport
qualifications and disqualifications for a mnister qua m nister when
none existed in Article 164(4). The Governor, not being armed wth
the machinery for adjudicating qualifications or disqualifications, for
exanpl e, on the existence of subsisting contracts or the hol di ng of
of fices of profit, and having no power to sunmon w tnesses or to
admini ster an oath or to sunmon documents or to deliver a reasoned
j udgrment, the appointnent nade by himon the basis of the
conventions of the Constitution could not be challenged in quo
warrant o proceedi ngs so that an appoi ntnment that had been nade
under Article 164 could not be rendered one w thout the authority of
law. If it did so, the court would be entering the political thicket.
When qualifications and disqualifications were prescribed for a
candi date or a nenber of the legislature and a machi nery was
provided for the adjudication thereof, the absence of the prescription
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of any qualification for a Mnister or Chief Mnister appointed under
Article 164(1) read with (4) and for adjudication thereof neant that
the CGovernor had to accept the will of the people in selecting the Chief
M nister or Mnister, the only consideration being whether the

political party and its | eader commanded a majority in the |legislature
and coul d provide a stable governnent. Once the electorate had given
its mandate to a political party and its |eader to run the governnent of
a State for a termof five years, in the absence of any express
provision in the Constitution to the contrary, the Governor was bound
to call the leader of that legislature party to formthe governnent.
There was no express, unanbi guous provision in the Constitution or in
the Representation of the People Act or any decision of this Court or a
Hi gh Court declaring that a person convicted of an offence and
sentenced to inprisonment for a period of not |ess than two years by
the trial court shall not be appointed Chief Mnister during the
pendency of his first appeal. In such a situation, the Governor could
not be expected to take a position of confrontation with the people of
the State who had voted the ruling party to power and plunge the State
into turmoil.  In the present case, the Governor was entitled to
proceed on the basis that the appeals of the second respondent having
been directed, in Cctober, 2000, to be heard within two nonths, it

woul d be open to the second respondent to have the appeal s di sposed

of within the time limt of six nmonths and, in case of an acquittal, no
question of ineligibility to contest an election within the period of six
nonths would arise,/ If the Governor invited the | eader of the party
which had a majority in the legislatureto forma governnent, it would,
if the |l eader was a non |l egislator, thereafter not to be open to the court
in quo warranto proceedings to decide that the Chief Mnister was

di squalified. Oherwise, this would nean that when the Governor had
invited, in accordance with conventions, theleader to be Chief

M nister, in the next second the | eader would have to vacate his office
by reason of the quo warranto. The court woul'd then be placing itself
in a position of prom nence anmong the three organs of the State, as a
result of which, instead of the House deci ding whether or not to

renove such a person through a notion of no confidence, the court

woul d take over the function, contrary to the will of the |egislature
which woul d nean the will of the people represented by the mpjority

in the |egislature. In then deciding that the Chief Mnister should
denit office, the court would be entering the political thicket,
arrogating to itself a power never intended by the Constitution, the
exerci se of which would result in instability in the governance of the
State.

W are, as we have said, not concerned here with the

correctness or otherwise of the action of the Governor-in swearing the
second respondent in as Chief Mnister in the exercise of the
CGovernors discretion.

But subm ssi ons were nmade by | earned counsel for the

respondents in respect of the Governors powers under Article 164
which call for comment. The subm ssions were that the Governor
exerci sing powers under Article 164(1) read with (4), was obliged to
appoi nt as Chief M nister whosoever the majority party in the

| egi sl ature nom nated, regardl ess of whether or not the person

nom nated was qualified to be a nmenber of the |egislature under
Article 173 or was disqualified in that behal f under Article 191, and
the only manner in which a Chief Mnister who was not qualified or
who was disqualified could be renoved was by a vote of no-

confidence in the legislature or by the electorate at the next el ections.
To a specific query, |learned counsel for the respondents submtted that
the Governor was so obliged even when the person reconmended
was, to the Governors know edge, a non-citizen, under-age, a lunatic

or an undi scharged insolvent, and the only way in which a non-citizen
or under-age or lunatic or insolvent Chief Mnister could be renoved
was by a vote of no-confidence in the legislature or at the next
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el ecti on.

The nomi nation to appoint a person who is a non-citizen or
under-age or a lunatic or an insolvent as Chief M nister having been
made by the majority party in the legislature, it is hardly realistic to
expect the legislature to pass a no-confidence notion against the Chief
M nister; and the election would ordinarily cone after the Chief
M ni ster had finished his term

To accept |earned counsels subnission is to invite disaster. As
an exanple, the majority party in the |egislature could recommend the
appoi ntnent of a citizen of a foreign country, who would not be a
menber of the |egislature and who woul d not be qualified to be a
menber thereof under Article 173, as Chief Mnister under Article
164(1) read with (4) tothe Governor; and the Governor woul d be
obliged to comply; the legislature would be unable to pass a no-
confi dence notion agai nst the foreigner Chief Mnister because the
maj ority party woul d oppose it; and the foreigner Chief Mnister
woul d be ensconced in office until the next election. Such a
dangerous. such an absurd interpretation of Article 164 has to be
rej ected out of hand. The Constitution prevails over the will of the
peopl e as expressed through the majority party. The will of the people
as expressed through the nmajority party prevails only if it is in accord
with the Constitution. The Governor is a functionary under the
Constitution and is sworn to preserve, protect and defend the
Constitution and the laws (Article 159). The Governor cannot, in the
exercise of his discretion or otherwi se, do anything that is contrary to
the Constitution and'the laws. It is another thing that by reason of the
protection the Governor enjoys under Article 361, the exercise of the
Covernors discretion cannot be questioned. W are in no doubt at al
that if the Governor is asked by the najority party in the legislature to
appoint as Chief Mnister a person who i's not qualified to be a
nmenber of the legislature or who is disqualified to be such, the
CGovernor nust, having due regard to the Constitution and the laws, to
whi ch he is subject, decline, —and the exercise of discretion by himin
this regard cannot be called in question

| f perchance, for whatever reason, the Governor does appoint as
Chief Mnister a person who is not qualified to be a nmenber of the
| egislature or who is disqualified to be such, the appointnment is
contrary to the provisions of Article 164 of the Constitution, as we
have interpreted it, and the authority of the appointee to hold the
appoi nt nent can be challenged in quo warranto proceedings. ~That the
CGovernor has nmade the appoi nt nent does not give the appointee any
hi gher right to hold the appointnment. |If the appointnment is contrary to
constitutional provisions it will be struck down. The submi ssion to the
contrary unsupported by any authority nmust be rejected.

The judgrment of this Court in Shri Kumar Padma Prasad Vs.
Union of India and thers [1992(2) SCC 428] is a case on point. One
K. N. Srivastava was appoi nted a Judge of the Gauhati. H gh Court by a
warrant of appoi ntment signed by the President of India. Before the
oath of his office could be adm nistered to him quo warranto
proceedi ngs were taken against himin that High Court. An interim
order was passed directing that the warrant of appointnent should not
be given effect to until further orders. A transfer petition was then
filed in this Court and was allowed. This Court, on exam nation of the
record and the material that it allowed to be placed before it, held that
Srivastava was not qualified to be appointed a H gh Court Judge and
his appoi ntmrent was quashed. This case goes to show that even when
the President, or the Governor, has appointed a person to a
constitutional office, the qualification of that person to hold that office
can be exanmi ned in quo warranto proceedi ngs and the appoi nt nent
can be quashed.
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It was submitted that we should not enter a political thicket by
answering the question before us. The question before us relates to
the interpretation of the Constitution. It is the duty of this Court to
interpret the Constitution. It must performthat duty regardl ess of the
fact that the answer to the question would have a political effect. In
State of Rajasthan and Others Vs. Union of India and Qthers [1977(3)
SCC 592], it was said by Bhagwati, J. , But nerely because a
guestion has a political conplexion, that by itself is no ground why the
Court should shrink fromperformng its duty under the Constitution
if it raises an issue of constitutional determ nation. Every
constitutional question concerns the allocation and exercise of
governmental power and no constitutional question can, therefore, fai

to be political . So long as a question arises whether

an authority under the Constitution has acted within the limts of its
power or exceeded it, it can certainly be decided by the Court. |ndeed
it would be its constitutional obligation to do so. It is necessary to

assert the clearest possible ternms, particularly in the context of recent
hi story, that the Constitution is suprema |ex, the paramount |aw of the

| and and there is no departnent or branch of Government above or

beyond it.

We are satisfied that in the appoi ntmrent of the second
respondent as Chief Mnister there has been a clear infringenment of a
constitutional provision-and that a wit of quo warranto must issue.

We are not inpressed by the subm ssions that the wit petitions

for quo warranto filed in this Court are outside our jurisdiction

because no breach of fundanmental rights has been pl eaded therein; that

the appeal against the decision of the Madras High Court in the wit
petition for simlar relief filed before it was correctly rejected because
the sanme i ssue was pending here; and that the transferred wit petition
for simlar relief should, in the |ight of the disnissal of the wit
petitions filed in this Court, be sent back to the High Court for being
heard. Breach of Article 14 is averred in at least the lead wit petition
filed in this Court (WP.(C No.242 of 2001). The wit petition which

was di sm ssed by the H gh Court and agai nst which order an appeal is
pending in this Court was filed under Article 226, as was the

transferred wit petition. This Court, therefore, has jurisdiction to
issue a wit of quo warranto. W propose to pass the order in the |ead
wit petition, and dispose of the other wit petitions, the appeal and the
transferred wit petition in the |ight thereof.

We are not inpressed by the subm ssion that we should not
exercise our discretion to issue a wit of quo warranto because the
period of six nonths allowed by Article 164(4) to the second
respondent would expire in about two nmonths fromnow and it was
possi bl e that the second respondent m ght succeed in the crinina
appeal s which she has filed. W take the viewthat the appointnent of
a person to the office of Chief Mnister who is not qualified to hold it
shoul d be struck down at the earliest.

W are aware that the finding that the second respondent could

not have been sworn in as Chief Mnister and cannot continue to
function as such will have serious consequences. Not only will it
nean that the State has had no validly appointed Chief Munister since
14t h May, 2001, when the second respondent was sworn in, but also
that it has had no validly appointed Council of Mnisters, for the
Council of Mnisters was appointed on the reconmendati on of the
second respondent. It would also nmean that all acts of the
CGovernment of Tam | Nadu since 14th May, 2001 woul d becone
guestionable. To alleviate these consequences and in the interest of
the admnistration of the State and its people, who woul d have acted
on the prem se that the appointnments were |legal and valid, we propose
to invoke the de facto doctrine and declare that all acts, otherw se
| egal and valid, perforned between 14th May, 2001 and today by the
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second respondent as Chief Mnister, by the nenbers of the Counci
of Mnisters and by the Governnent of the State shall not be adversely
af fected by reason only of the order that we now propose to pass.

We are of the view that a person who is convicted for a crimna

of fence and sentenced to inprisonnent for a period of not |ess than
two years cannot be appointed the Chief Mnister of a State under
Article 164(1) read with (4) and cannot continue to function as such

We, accordingly, order and declare that the appointnment of the

second respondent as Chief Mnister of the State of Tam | Nadu on

14th May, 2001 was not |egal and valid and that she cannot continue to
function as such. The appoi ntment of the second respondent as Chi ef

M nister of the State of Tami| Nadu is quashed and set aside.

Al acts, otherw se legal and valid, performed between 14th

May, 2001 and today by the second respondent acting as Chief

M ni ster of the State of Tam | Nadu, by the nenmbers of the Council of
M ni sters of that State and by the Governnment of that State shall not
be adversely effected by reason only of this order

Wit Petition (C No.242 of 2001 is nade absolute in the
af oresai d termns.

In the light of thi's order, the other wit petitions, the appeal and
the transferred wit petition stand di sposed of.

No order as to costs.

Brijesh Kumar, J.
Leave granted in SLP ¢ 11763/2001.

| have the advantage of going through the judgnment prepared
by Brother Bharucha, J. | amin respectful agreement with the same.
Wil e doing so, | propose to record ny views in addition, on a few
points only, in brief, since such points had been argued at sone | ength
and with all vehenence. The points are also no doubt i nportant.

Amongst ot her points, the learned counsel for the respondents
submitted that the appoi ntment of respondent No.2 as Chief Mnister
by the Governor, could not be challenged, in view of the provisions
under Article 361 of the Constitution, providing that the Governor
shall not be answerable to any Court for the exercise and
performance of the powers and duties of his office.” It was al'so
submitted that in appointing the Chief Mnister, the Governor
exercised his discretionary powers, therefore, his action is not
justiciable. Yet another subm ssion is that the Governor had only
i mpl enented the decision of the majority party, in appointing the
respondent No.2 as a Chief Mnister i.e. he had only given effect to
the will of the people.

In so far it relates to Article 361 of the Constitution, that the
Governor shall not be answerable to any Court for perfornance of
duties of his office as Governor, it nmay, at the very outset, be
i ndicated that we are considering the prayer for issue of wit of Qo
Warrant o agai nst the respondent No.2, who according to the petitioner
suffers fromdisqualification to hold the public office of the Chief
Mnister of a State. A wit of Quo Warranto is a wit which lies
agai nst the person, who according to the relator is not entitled to hold
an office of public nature and is only an usurper of the office. It is
the person, against whomthe wit of quo warranto is directed, who is
required to show, by what authority that person is entitled to hold the
office. The challenge can be made on various grounds, including on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of

36

the grounds that the possessor of the office does not fulfill the
required qualifications or suffers fromany disqualification, which
debars the person to hold such office. So as to have an idea about the
nature of action in a proceedings for wit of quo warranto and its
original form as it used to be, it would be beneficial to quote from
Words and Phrases Pernmanent Edition, Volume 35A page 648. It

reads as follows:-

The original common-law wit of quo
warranto was a civil wit at the suit of the crown,
and not a crimnal prosecution. It was in the nature
of a wit of right by the King agai nst one who
usurped or clained franchises or liabilities, to
inquire by what right he clainmed them This wit,
however, fell into disuse in England centuries ago,
and its place was supplied by an information in the
nature of a quo warranto, which.in its origin was a
crimnal nethod of prosecution, as well to punish
the usurper by a fine for the usurpation of the
franchise, as to oust himor seize it for the crown.
Long before our Revolution, however, it lost its
character as a crimnal proceeding in everything
except form and was applied to the nere purposes
of trying the civil right, seizing the franchise, or
ousting the wongful possessor, the fine being
nom nal only; and such, w thout any specia
legislation to that effect, has always been its
character in many of the states of the Union, \and it
is therefore a civil renedy only.” Ames v. State of
Kansas, 4 S.Ct.437, 442,111 U.S. 449, 28 L. Ed.482;
Peopl e v. Dashaway Assn, 24 P. 277,278, 84
Cal . 114.

In the sane Vol ume of ~Wrds and Phrases
Permanent Edition at page 647 we find as follows:-

The writ of quo warranto is not a

substitute for mandamus or injunction nor for an
appeal or wit of error, and is not to be used to
prevent an inproper exercise of power lawfully
possessed, and its purpose is solely to prevent an
of ficer or corporation or persons purporting to act
as such from usurping a power which they do not
have. State ex inf.MKittrick v. Mirphy,
148. S. W 2d 527, 529, 530, 347 M. 484. (enphasis
suppl i ed)

Information in nature of quo warranto
does not command performance of officia
functions by any officer to whomit may run, since
it is not directed to officer as such, but to person
hol di ng of fice or exercising franchise, and not for
purpose of dictating or prescribing official duties,
but only to ascertain whether he is rightfully
entitled to exercise functions clained. State ex inf.
Wal sh v. Thatcher, 102 S.W2d 937, 938, 340
Mo. 865. (enphasi s supplied)

In Hal sburys Laws of England Fourth Edition Reissue
Vol ume-1 Para 265, Page 368 it is found as follows: -

266. In general. An information in the nature of a
guo warranto took the place of the absolete wit of

guo warranto which |ay agai nst a person who

cl aimed or usurped an office, franchise, or liberty, to
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inquire by what authority he supported his claim in
order what the right to the office or franchise m ght
be det erm ned. (Enphasi s suppl i ed)

Besi des the above, many Hi gh Courts as well as this
Court have, taken the view that a wit of quo warranto lies
agai nst a person, who is called upon to establish his |ega
entitlenent to hold the office in question. Reference:

AR 1952 Trav. Cochin 66, (1944) 48 Cal
WN. 766, AR 1977 Noc. 246, AIR 1952 Nag.
330, AIR 1945 Cal.249 and AIR 1965 S.C. 491.

In view of the legal position as indicated above it would not be
necessary to inplead the appointing authority as respondent in
the proceedings. In the case in hand, the Governor need not be
made answerable to Court. Article 361 of the Constitution
however does not extend any protection or imunity,
vicariously, to -holder of an office, which under the law, he is
not entitled to hold. On being called upon to establish valid
authority to hold a public office, if the person fails to do so, a
wit of quo warranto shall be directed against such person. It
shall be no defence to say that the appointnment was made by
the conpetent authority, who under the law.is not answerable to
any Court for anything done in performance of duties of his
office. The question of fulfilling the legal requirenments and
qualifications necessary to hold a public office would be
consi dered in the proceedi ngs, independent of the fact as to who
made t he appoi ntment and the manner in whi ch appointnent
was made. Therefore, Article 361 of the Constitution would be
no i nmpedi ment in exam ning the question of entitlenment of a
person, appointed by the Governor to hold a public ‘office, who
according to the petitioner/relator is usurper to the office.

The ot her poi nt whi ch was pressed, with no | ess
vehenence was that in nmaking the appoi ntment of the Chief
M ni ster, the Governor acts in exercise of his discretionary
powers. In this connection, |earned counsel for the respondents
referred to Article 163 of the Constitution to indicate that there
shall be a Council of Mnisters headed by the Chief Mnister to
aid and advise the CGovernor in exercise of his functions except
where, under the Constitution the Governor has to discharge his
functions in his discretion. Thereafter, Article 164 of the
Constitution has been referred to indicate that Chief Mnister
shal | be appointed by the Governor and the other Mnisters
shal | be appointed by the Governor on the advise of the Chief
Mnister. It is submitted that the Governor appoints the Chief
Mnister at a tine, when there is no Council of Mnisters to aid
or advise him The Governor nakes the appointment in his own
di scretion. Learned counsel for the respondent No.2 submtted
that the party in majority by means of a resolution had chosen
respondent No.2 as their |eader. Accordingly, the respondent
No. 2 was appointed as the Chief Mnister. It has been very
categorically submtted, wi thout any anbiguity, that the
CGovernor is bound to appoint any person whosoever is chosen
by majority party, as the Chief Mnister. This argunent cuts
agai nst his own submnmi ssion nade earlier that the Governor
appoints the Chief Mnister in exercise of his discretionary

powers. If it is right, that the Governor is bound by the decision
of the nmajority party, the elenent of discretion of Governor, in
the matter, disappears. In the schene of Constitutiona

provi sions the Governor is to act with the aid and advi se of the
Council of Mnisters headed by the Chief Mnister. He is
bound to act accordingly. The other functions which the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 25 of

36

Governor perfornms in which aid and advi ce of the Council of

M nisters is not necessary, he acts in his owmn discretion. He is
not bound by deci sion/advice of any other agency. It is no

doubt true that even in the witten Constitution it is not possible
to provide each and every detail. Practices and conventions do
develop for certain matters. This is how denocracy becones
workable. It is also true that the choice of the najority party
regarding its |l eader for appointnment as Chief Mnister is

normal Iy accepted, and rightly. But the contention that in al
eventual i ti es what soever the Governor is bound by the decision

of the majority party is not a correct proposition. The Governor
cannot be totally deprived of el enent of discretion in

performance of duties of his office, if ever any such exi gency

may so demand its exercise. . The argunent about inplenenting

the will of the people in the context indicated above is

nm sconcei ved and m spl aced.

PATTANAI K, J.

Leave granted.

| have ny respectful concurrence with the concl usions
and directions in the judgment of Brother Bharucha, J. | am
consci ous of the fact that plurality of judgments should
ordinarily be avoided. But, having regard to the inportance
of the question involved, and the enormty of the
consequences, if the contentions of Respondent No. 2 ' are
accepted, | consider it appropriate to express my thoughts on
sone aspects. It is not necessary to reiterate the facts which
have been lucidly narrated in the judgnent of Brother
Bharucha, J. The question that arises for consideration is
whet her a non el ected menber, whose nom nation for
contesting the election to the Legislative Assenbly stood
rejected, and that order of rejection becane final, not being
assailed, could still be appointed as the Chief Mmnister or the
M ni ster under Article 164 of the Constitution, merely
because the | argest number of elected nenbers to the
Legi sl ative Assenbly el ects such person to be their | eader
Be it be stated, that the nom nation of such person had been
rejected, on the ground of disqualification incurred by such
person under Section 8(3) of the Representation of People
Act, 1951, the said person having been convicted under the
provi sions of the Prevention of Corruption Act, and havi ng
been sentenced to inprisonnent for 3 years. The nain basis
of the argunments advanced by M. Venugopal, the |earned
seni or counsel, appearing for respondent no. 2, and M. PP
Rao, | earned senior counsel appearing for the State of Taml
Nadu, is that Article 164 of the Constitution conferring
power on the Governor to appoint a person as Chief M nister,
and then appoint Mnisters on the advice of such Chief
M ni ster, does not prescribe any qualification for being
appointed as Mnister or Chief Mnister, and on the other
hand, Sub-Article (4) of Article 164 enables such a Mnister
to continue as a Mnister for a period of six nmonths and said
M ni ster ceases to be a Mnister unless within that period of
six nonths gets hinself elected as a nenber of the
Legi slaure of the State. As such, it would not be appropriate
to inmport the qualifications enunerated for the menbers of
the State Legislature under Article 173, or the dis-
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qualifications enunmerated in respect of a person for being
chosen as or for being a nenber of the Legislative Assenbly
under Article 191 of the Constitution. According to the

| earned seni or counsel, the Governor, while exercising power
under Article 164, is duty bound to follow the well settled
Parliamentary convention and invites a person to be the Chief
M ni ster, which person comands the confidence of the

majority of the House. In other words, if a political party gets
elected to the najority of seats in a Legislative Assenbly and
such el ected legislatures elected a person to be their |eader
and that fact is intimated to the Governor then the Governor
is duty bound to call that person to be the Chief Mnister,
irrespective of the fact whether that person does not possess
the qualifications for being a nmenber of the Legislative
Assenbly, enunerated under Article 173, or is otherw se

di squalified for being chosen, or being a nmenber of the
Legi sl ative Assenbly on account- of any of the dis-

qual i fications enumerated under  ‘Article 191. The aforesaid
contention is based upon two reasonings. (1) The | ack of
prescription of qualification or dis-qualifications for a Chief
M nister or Mnister under Article 164, and (2) that in a
Parlianmentary denocracy the W1l of the people nust prevail
Necessarily, therefore, the provisions of Article 164 of the
Constitution requires an-indepth exam nation, and further the
theory that in a Parlianentary denocracy, the WIIl of the
peopl e nust prevail under any circunstance, ‘as propounded

by M. Venugopal and M. Rao, requires a deeper

consi deration. | would, therefore, focus ny attention on the
af oresaid two issues.

It is no doubt true, that Articles 164(1) and 164(4) do
not provide any qualification or disqualification, for being
appointed as a Chief Mnister or a Mnister, whereas, Article
173 prescribes the qualification for a person to be chosen to
fill a seat in the Legislature of a State. Article 191 provides
the disqualification for a person for being chosen as or being
a nenber of the Legislative Assenbly or Legislative
Council of a State. |In the case in hand, the respondent no. 2
was disqualified under Article 191(1)(e) read w th Section
8(3) of the Representation of the People Act, 1951, in as
much as the said respondent no. 2 has been convicted under
Section 13 of the Prevention of Corruption Act, and has been
sentenced to inprisonment for a period of 3 years, though the
execution of that sentence has been suspended by the
Appel |l ate Court while the appeal against the conviction and
sentence is pending before the H gh Court of Madras.

According to M. Venugopal, under the Constitution of
India, when no qualification or disqualification exists under
Article 164(1) or 164(4), it necessarily postulates that in the
area of constitutional governance for the limted period of six
nont hs, any person could be appointed as a Chief Mnister
or Mnister and it would not be open to the Court to inport
qgualifications and disqualifications, prescribed under the
Constitution for being chosen as a nmenber of the Legislative
Assenbly. According to the |earned counsel, the reasonable
conclusion to be drawn fromthe aforesaid constitutiona
provision is that the constitution does not contenplate the
scrutiny of the credentials of a non-nenmber Prime M nister
or Chief Mnister or Mnister, as in constitutional theory it is
the House, consisting of the majority thereof which proposes
himfor this transient, tenporary and linmted period of six
nonths. It is also contended by M. Venugopal that people
who are the wultinmate sovereign, express their will through
their elected representatives for selecting a non-el ected
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person as their | eader and could be appoi nted as Chief

M nister and Article 164(4) unequivocally provides a period
of six nobnths as |ocus poenitentia which operates as an
exception in deference to the voice of the majority of the

el ected menbers, which in fact is the basis of a Parliamentary
Denocr acy. M. Venugopal also urged that a

di squalification being in the nature of a penalty unless
expressly found to be engrafted in the constitution or in other
words, in Article 164, it would not be appropriate for the
Court to incorporate that disqualification, which is provided
for being chosen as a menber of the legislative assenbly into
Article 164 and pronounce the validity of the appointment of
respondent No. 2, which has purely been nmade on the

strength of the voice of the majority of the el ected nenbers.
I amunable to accept these contentions of the |earned
counsel, as in ny considered opinion, the contentions are
based on a wong premise; In a Parlianmentary system of

gover nment, when political parties fight elections to the

| egi sl ative assenbly or to the Parliament for being chosen as
a nenber ‘after results are declared, it would be the duty of
the President in case of Parliament and the CGovernor in case
of Legislative Assenbly of the State, to appoint the Prine

M nister or the Chief ‘Mnister, as the case may be. Wen the
Presi dent appoints the Prime Mnister under Article 75 or the
Governor appoints a Chief Mnister under Article 164, the
guestion that weighs with the President or the Governor is,
who will be able to provide a stable governmnent.

Necessarily, therefore, it is the will of the majority party that
shoul d ordinarily prevail and- it is assumed that the el ected
nmenbers belonging to a nmajority political party would el ect

one anongst themto be their |eader. Constitution, however
does not prevent the el ected nmenbers belonging to a politica
party conmandi ng the najority of seats in the |egislative
assenmbly or the Parlianment to elect a person who never
contested for being chosen as a menber or a person who

t hough contested, got defeated in(the election for one reason
or the other and it is in such a situation that person on being
el ected as a | eader of the political party comrandi ng 't he
majority in the House, could be appointed as the Prine

M nister or the Chief mnister. But the constitution certainly
does not postul ate such el ected representatives of the people
bel onging to a political party commanding a najority in the
Parlianment or the Assenbly to elect a person as their | eader
so as to be called by the President or the Governor to head
the governnment, who does not possess the qualification for
bei ng chosen, to fill a seat in the Parlianent or-in the

| egi sl ative Assenmbly, as contained in Articles 84 and 173
respectively of the Constitution or who is disqualified for
bei ng chosen as or for being a nenber of the House of
Parliament or the |egislative Assenbly, as stipul ated under
Articles 102 and 191 of the Constitution respectively. At any
rate, even if a person is elected as the | eader by the el ected
menbers of the |egislative Assenbly, conmanding a

majority of seats in the Assenbly and such person either does
not possess the qualification enunerated under Article 173 or

i ncurs disqualification for being chosen as, or for being a
menber of the legislative Assenbly, enunerated under

Article 191, then the Governor would not be bound to

respect that will of the elected menbers of the political party,
conmandi ng the majority in the House, so as to appoint that
person as the Chief Mnister under Article 164(1) of the
Constitution. Wen Article 164(1) itself confers the

di scretion on the Governor to appoint a Chief Mnister at his
pl easure and when the Governor has taken oath under
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Article 159 of the Constitution to preserve, protect and
defend the Constitution and the | aw and shall devote hinself
to the service and for the well-being of the people, it would
be agai nst such oath, if such a person who does not possess
the qualification of being chosen as a nmenber or has incurred
di squalification for being chosen as a menber is appointed as
a Chief Mnister, nmerely because Article 164 does not

provide any qualification or disqualification for being
appointed as a Chief Mnister or Mnister. It is indeed

axi omatic that the necessary qualification in Article 173 and
the disqualification in Article 191 proprio vigore applies to a
person for being appointed as the Chief Mnister or a

M ni ster inasnuch as in a Parliamentary system of

government, a person is required to be chosen as a nenber

of the Legislative Assenbly by the electorate of a
constituency and then would be entitled to be appointed as
the Chief Mnister or a Mnister on the advice of the Chief

M ni ster.  Non-prescribing any qualification or

di squal i fi'cation under Article 164 for being chosen as the
Chief Mnister or Mnister would only enabl e the Governor

to appoint _a person as the Chief Mnister or Mnister for a
[imted period of six nonths, as contained in Article 164(4)
of the Constitution, only if such person possesses the
qualification for being chosen as a nmenber of the legislative
Assenbly, as required under Article 173 and is not otherw se
di squal i fied on account of any of the disqualifications
mentioned in Article 191. Any other interpretation by way of
conferring an unfettered discretion on the Governor or
conferring an unfettered right on the el ected nenbers of a
political party commanding a majority in thelegislative
Assenbly to el ect a person who does not possess the

qual i fications, enunerated under Article 173 or who incurs
the disqualifications enunerated in Article 191 would be
subversive of the constitution and woul d be repugnant to the
theory of good governance and would be contrary to the
constitution itself, which constitution has been adopted,
enacted and given to the people of India by the peopl e of

I ndi a.

In this connection it woul d be appropriate to notice that
even under the Government of India Act, 1935 where
Sections 51(1) and 51(2) were somewhat simlar to Article
164 of the Constitution, even the Joint Conmittee Report on
I ndi an Constitutional Reforms would indicate that a
di squal i fied person could not have been appointed as a
M nister, as is apparent fromthe foll owi ng sentence:

It was, therefore, suggested to us that the
Governor ought not to be thus restricted in his
choice, and that he ought to be in a position, if the
need should arise, to select a Mnister or Mnisters
from persons otherwi se qualified for appointnent
but to whom the doubtful pleasures of
el ecti oneering m ght make no appeal

Even in the Constituent Assenbly Debates when Mhd.

Tahir, an M P. suggested an amendnment to Article 144(3) of
the Draft Constitution, which corresponds with Article
164(4) of the Constitution to the effect:

That a menber shall, at the tine of his
bei ng chosen as such be a nenber of the
Legi sl ative Assenmbly or the Legislative council of
the State, as the case may be.
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and urged that it is wholly against the spirit of denocracy
that a person who was not being chosen by the people of the
country, should be appointed as a Mnister, Dr. Anbedkar
did not accept the anendnment on the ground that tenure of a
m ni ster nmust be subject to the condition of purity of

admi ni stration and confidence of the House. He further
st at ed:

It is perfectly possible to inagine that a person
who is otherw se conpetent to hold the post of a
M ni ster has been defeated in a constituency for
sone reason which, although it may be perfectly
good, m ght have annoyed the constituency and

he mi ght have incurred the displeasure of that
particul ar constituency.

If purity of admnistration and otherw se conpetence to hold
the post of Mnister were the factors which weighed with the
foundi ng fathers to all ow a conpetent person to be appointed
as Chief Mnister or a Mnister for a limted period of six
nont hs, who m ght have been defeated, it is difficult to
concei ve that a person who is not an el ected nmenber, does

not possess even the mnimum qualification for being chosen

as a nmenber or has/incurred the disqualification for being
chosen as a nenber coul d be appointed as a Chief Mnister

or Mnister, on the sinple ground that Article 164 is quite
silent on the sanme and the Court cannot inport anything into
the said Article. Thus on a pure construction of provisions of
Article 164 of the Constitution, the discussions nmade in the
Constituent Assenbly, referred to earlier, the pre-existing
pari nateria provision in the Governnent of India Act, 1935

as well as the discussion of the Joint Conmittee on Indian
Constitutional Reforms referred toearlier, make it explicitly
clear that notwi thstanding the fact that no qualification or

di squalification is prescribed in Article 164(1) or Article
164(4) but such qualification or disqualification provided in
Articles 173 and 191 of the Constitution for being 'chosen as

a menber will have to be read into Article 164 and so read,
respondent No. 2, who had incurred the disqualification

under Article 191(1)(e) read with Section 8(3) of the
Representati on of the People Act, coul d not have been

appoi nted as the Chief Mnister, whatever nmay be the

majority of her party nmenbers being elected to the legislative
assenbly and they el ected her as the | eader-of the party to
formthe Government.

One ancillary argument raised by M. Venugopal, in this
connection requires sonme consideration. According to the
| ear ned counsel, no adjudi catory machi nery havi ng been
provided for in Article 164, in the event the qualifications
and disqualifications prescribed for being chosen as a
menber of the legislative assenbly under Articles 173 and
191 are inported into Article 164, then it will be an
i npossi bl e burden for the Governor at that stage to decide the
guestion if the opponent raises the question of any
di squalification and no Governor can adjudicate on each one
of the disqualifications, enunerated in Article 191 read with
Sections 8 to 11 of the Representation of the People Act.
According to the | earned counsel, the constitution has
avowedly not prescribed any qualification or disqualification
with regard to a non-nenber mnister or Chief minister and
the only linmtation is that such mnister or Chief mnister
nmust get elected within six nonths or else would cease to
become a minister. In ny considered opinion, the
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appoi nt nent of a non-nenber as the Chief Mnister or

M nister on the advice of a Chief Mnister is made under
Article 164 on the Governors satisfaction. |If any of the
disqualifications nmentioned in Article 191(1)(e) are brought
to the notice of the Governor which can be accepted without
any requirenment of adjudication or if the CGovernor is
satisfied that the person concerned does not possess the

m ni mum qual i fi cation for being chosen as a nenber, as
contained in Article 173, then in such a case, there is no
guestion of an inpossible burden on the Governor at that
stage and on the other hand, it would be an act on the part of
the CGovernor in accordance with the constitutional mandate
not to appoint such person as the Chief Mnister or Mnister
notw t hst andi ng the support of the majority of the elected
nmenbers of the |egislative assenbly. In a given case, if the
al | eged di squalification is dependant upon the disputed
guestions of fact and evidence, the Governor may choose not
to get into those disputed questions of fact and, therefore,
coul d appoi nt such person as the Chief Mnister or Mnister.
In such a case, Governor exercises his discretion under
Article 164 inthe nmatter of appointrment of the Chief

M nister or a Mnister. ~But in a case where the

di squalification is one which is apparent as in the case in
hand nanely the person concerned has been convicted and

has been sentenced 'to inprisonment for nore than two years
and operation of the conviction has not been stayed and the
appeal is pending, thereby the disqualification under Article
191(1)(e) read with Section 8(3) of the Representation of the
Peopl e Act staring at the face, the Governor woul d be acting
beyond his jurisdiction and against the constitutiona

i nhi bitions and norns in _appointing such a disqualified
person as the Chief Mnister on the sol e reasoning that the
majority of the elected nmenbers to the | egislative counci
have el ected the person concerned to be their |eader. | The
constitution does not permt brute force to inpede the
constitution. The people of India and so also the el ected
nmenbers to the | egislative assenbly are bound by the
constitutional provisions and it would be the solem duty of
the peopl es representatives who have been elected to the

| egi sl ative assenbly to uphold the constitution. Therefore,
any act on their part, contrary to the constitution, ought not to
have wei ghed with the Governor in the matter of appoint nent

of the Chief Mnister to formthe Governnent. In ny

consi dered opi nion, therefore, the argunments of M.

Venugopal , on this score cannot be sustai ned.

One of the argunents advanced on behal f of the
respondents was the immunity of the CGovernor under Article
361 of the constitution. The genesis of the said argunents is
that the Governor of a State not being answerable to any
Court in exercise of perfornmance of the powers and duty of
his office or for any act done or purported to be done by him
in the exercise and performance of those powers and duties
and respondent No. 2 having been appointed as Chief
M nister in exercise of powers of the Governor under Article
164, the said appointnent as well as the exercise of discretion
by the Governor is inmune from being chall enged and is not
open to judicial review The argunments of the counsel for the
respondents is al so based on the ground that any
consi deration by the Court to the legality of such an
appointnent is not permissible as it is a political thicket. The
decision of this Court in R K Jain vs. Union of India,
1993(4) SCC 119 has been relied upon. At the outset, it
may be stated that the immunity provided to the CGovernor
under Article 361 is certainly not extended to an appoi ntee by
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the Governor. |In the present proceedi ngs, what has been
prayed for is to issue a wit of quo warranto on the avernents
that respondent No. 2 was constitutionally disqualified to
usurp the public office of the Chief Mnister, who has been
usur pi ng the said post unauthorisedly on being appoi nted by
the Governor. |In fact the Governor has not been arrayed as a
party respondent to the proceedings. |In the very case of RK
Jain, it has been held by this Court in paragraph 73 that
judicial review is concerned with whether the incunbent
possessed of qualification for appointment and the manner in
whi ch the appointment cane to be nmade or the procedure

adopted whether fair, just and reasonable. It has been further
stated in paragraph 70 of the said judgnent that in a
denocracy governed by rule of law surely the only

acceptabl e repository of absolute discretion should be the
courts. Judicial review.is the basic and essential feature of
the Indian constitutional scheme entrusted to the judiciary.

It is the essence of the rule of |aw that the exercise of the
power by the State whether it be the legislature or the
executive or any other authority, should be within the
constitutional-Timtation and if any practice is adopted by the
executive, which is in wviolation of its constitutiona
limtations, then the same could be exani ned by the Courts.

In SR Bommai vs. Union-of India, 1994(3) SCC Page 1

this Court held that a proclanation i ssued by the President on
the advice of the council of mnisters headed by the Prine

M nister is anenable to judicial review. Even Justice

Ahrmadi , as he then was, though was of the opinion that the
deci si on maki ng of the President under Article 356 would not
be justiciable but was firmy of the view that a proclamation
issued by the President is anmenable to judicial review
Justice Verma and Justice Yogeshwar Dayal held that there is
no dispute that the proclanmation i ssued under Article 356 is
subject to judicial review. So also wasthe view of Justice
Sawant and Justice Kuldip Singh and Justice Pandi an, where
Their Lordshi ps have stated that the exercise of power by the
President under Article 356(1) to(issue Proclamation is
subject to the Judicial review at least to the extent of
exam ni ng whether the conditions precedent to the issuance

of the Proclamati on have been satisfied or not. According to
Justice Ramaswany, the action of the President under Article
356 is a constitutional function and the same is subject to
judicial review and according to the | earned Judge, the
guestion relating to the extent, scope and power of the
President under Article 356 though wapped up with politica
thi cket, per se it does not get inmunity fromjudicial review
According to Justice Jeevan Reddy and Agarwal ; JJ, the

power under Article 356(1) is a conditional power and in
exerci se of the power of judicial review, the court is entitled
to exam ne whether the condition has been satisfied or not.

But in the case in hand, when an application for issuance of a
wit of quo warranto is being examined, it is not the

CGovernor who is being made amenable to answer the Court.

But it is the appointee respondent No. 2, who is duty bound

to satisfy that there has been no illegal usurpation of public
office. Quo warranto protects public fromillegal usurpation
of public office by an individual and the necessary
ingredients to be satisfied by the Court before issuing a wit
is that the office in question nust be public created by the
constitution and a person not legally qualified to hold the
office, in clear infringenent of the provisions of the
constitution and the |law viz. Representation of the People

Act has been usurping the same. |If this Court ultimately
conmes to the conclusion that the respondent No. 2 is

di squal i fied under the constitution to hold public office of the
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Chief Mnister, as has already been held, then the imunity

of Governor under Article 361 cannot stand as a bar from
issuing a wit of quo warranto. |In the present case, it is the
State CGovernnent who has taken the positive stand that there
has been no violation of the constitutional provisions or the
violation of law in the appointnent of respondent No. 2, as
Chief Mnister, the correctness of that stand is the subject
matter of scrutiny.

| amtenpted to quote sone observations of the United
States Suprene Court in the case of Lucas vs. Col orado
General Assenbly 377 US 713, 12 L ed 2d 632, 84 S C
1472. It has been held in the aforesaid case: Mani festly,
the fact that an apportionnent plan is adopted in a popul ar
referendumis insufficient to sustain its constitutionality or to
i nduce a Court of equity to refuse to act. It has been further
held : The protection of constitutional rights is not to be
approached either pragmatically or expediently, and though
the fact of enactnent of a constitutional provision by heavy
vote of the el ectorate produces pause and generates restrain
we can not, true to our oath, uphol d such legislation in the
face of pal pable infringenent of rights. It is too clear for
argument that constitutional lawis not a matter of mpjority
vote. |Indeed the entire philosophy of the Fourteenth
Amendnent teaches that it is personal rights which are to be
protected against the will of the najority. What has been
stated therein should nore appropriately be applicable to a
case where the constitution is the supreme docunment which
shoul d bi nd people of India as well as all other constitutiona
authorities, including the Governor, and, therefore if
respondent No. 2 is found to have been appointed as the
Chief Mnister, contrary to the constitutional prohibition and
prohi bition under the relevant | aw of the Representation of
the People Act, there should be no-inhibition on the Court to
issue a wit of quo warranto and the so-called i Mmunity of
the CGovernor will not stand as a bar

According to M. P.P. Rao, |earned senior counse
appearing for the State of Tam | Nadu, Parlianmentary
Denocracy is admttedly a basic feature of the Constitution.
It would be the duty of every functionary under the
Constitution, including the Governor, and the judiciary to
give effect to the will of the people as reflected inthe
election to the Legislative Assenbly of a State. Once the
el ectorate has given its nandate to a political party and its
| eader to run the Governnent of the State for a termof five
years, in the absence of any express provision inthe
Constitution to the contrary, the Governor is bound to cal
upon the |l eader of that Legislature Party, so elected by the
el ected nenbers, to formthe Governnment. According to M.
Rao, there is no express, unanbi guous provision in-'the
Constitution or in the provisions of Representation of People
Act, declaring that a person convicted of an offence and
sentenced to inprisonment for a period not |ess than 2 years
by the Trial Court shall not be appointed as Chief M nister
during the pendency of the first appeal. |In such a situation
the CGovernor is not expected to take a position of
confrontation with the people of the State who voted the
ruling party to power and plunge the State into a turmoil. In
support of this contention, observation of this Court in the
case of Shansher Singh vs. State of Punjab (1974 (2) SCC
831), The head of the State should avoid getting involved in
politics, was pressed into service. | amunable to persuade
nyself to agree with the aforesai d subm ssion of M. Rao,

i nasmuch as, in my considered opinion, the people of this
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country as well as their voice reflected through their el ected
representatives in the Legislative Assenbly, electing a

di squal i fied person for being chosen as a nenber of the
Legi sl ati ve Assenbly, to be their |eader are as nuch
subservient to the Constitution of India as the Governor
hinself. In a denocracy, constitutional |law reflects the value
that people attach to orderly hunan rel ations, to individua
freedomunder the |aw and to institutions such as Parlianent,
political parties, free elections and a free press. Constitution
is a docurment having a special |egal sanctity which sets out
the frame-work and the principal functions of the organs of
government within the State and decl ares the principles by

whi ch those organs nust operate. Constitution refers to the
whol e system of the governance of a country and the

col l ection of rules which establish and regulate or govern the
government. |In our country, we have a witten constitution

whi ch has been given by the people of India to thensel ves.
The said Constitution - occupies the primary place.

Not wi t hst andi ng the fact, we have a witten Constitution, in
course of tine, a wide variety of rules and practices have

evol ved which adjust operation of the Constitution to

changi ng conditions. No witten constitution would contain

all the detail ed rul es upon which the governnent depends.

The rules for electing the |egislature are usually found not in
the witten Constitution but in the statutes enacted by the
legislature within limts laid down by the Constitution. A
Constitution is a thing antecedent to a governnent, and a
government or a good governance is a creature of the
Constitution. A docunmentary Constitution reflects the beliefs
and political aspirations of those who had franed it. One of
the principle of constitutionalismis what it had devel oped in
the denocratic traditions. A primary function that is
assigned to the witten Constitution is that of controlling the
organs of the Governnent. Constitutional |aw pre-supposes

the existence of a State and includes those | aws which

regul ate the structure and function-of the principal organs of
governnment and their relationship(to each other and to the
citizens. Wiere there is a witten Constitution, ~“enphasis is
pl aced on the rules which it contains and on the way in which
they have been interpreted by the highest court with
constitutional jurisdiction. Were there is a witten
Constitution the | egal structure of Government may assune a

wi de variety of forns. Wthin a federal constitution, the
tasks of government are divided into two cl asses, those
entrusted to the federal organs of governnent, and those
entrusted to the various states, regions or provinces which
make up the federation. But the constitutional limts bind
both the federal and state organs of government, which limts
are enforceable as a matter of law. Many inportant rules of
constitutional behaviour, which are observed by the Prine

M ni ster and M nisters, Menbers of the Legislature, Judges

and Cvil servants are contained neither in Acts nor \in
judicial decisions. But such rules have been nonencl atured

by the Constitutional Witers to be the rule of the positive
norality of the constitution and sone tinmes the authors

provide the nane to be the unwirtten maxi ns of the
constitution. Rul es of constitutional behaviour, which are
consi dered to be binding by and upon those who operate the
Constitution but which are not enforced by the | aw courts nor
by the presiding officers in the House of Parlianment. Sir Ivor
Jennings, in his book, Law and the Constitution had stated
that constitutional conventions are observed because of the
political difficulties which arise if they are not. These rules
regul ate the conduct of those hol ding public office and yet
possi bly the npst acute political difficulty can arise for such
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a person is to be forced out of office. The Suprene Court of
Canada stated that the main purpose of conventions is to

ensure that |egal frame work of the constitution is operated in
accordance with the prevailing constitutional values of the
period. (see (1982) 125 DLR(3d) 1, 84). But where the

country has a witten constitution which ranks as

fundanental law, |egislative or executive acts which conflicts
with the constitution must be held to be unconstitutional and

thus illegal. The primary system of Government cannot be
explained solely in terns of |egal and conventional rules. It
depends essentially upon the political base which underlies it,
in particular on the party system around which political life is

organi sed. G ven the present political parties and the

el ectoral system it is accepted that following a genera

el ection, the party with a majority of seats in the State

| egislature or the Parliament - will formthe Government. This
is what the Constitution postulates and permits. But in the
matter of formation of Government if the said majority
political 'party elects a person as their |eader, whomthe
Constitution and the |Iaws of the country disqualifies for
bei ng chosen as a nenber of the Legislative Assenbly, then
such an action of the najority el ected nmenber woul d be a
betrayal to the electorates and to the Constitution to which
they owe their existence. In such a case, the so called will of
the people nust be 'held to be unconstitutional and, as such
could not be and would not be tol erated upon. Wen one

speaks of |egislative supernmacy and the will of the people,
the doctrine essentially consists of a rule which governs the
| egal relationship between the | egislature and the court, but
what is stated to be the |egislative supermacy in.the United
Ki ngdom has no application in-our country with a witten
Constitution limting the extent of such supernacy of the

Legi slature or Parlianent. In other words, the people of the
country, the organs of the Governnent, |egislature, executive
and judiciary are all bound by the Constitution which Hon.
Justice Bhagwati, J. describes in Mnerva MI|Is case (11980
(3) Suprene Court Cases, 625) to be suprema |lex or the
paramount | aw of the land and nobody is above or beyond

the Constitution. Wen Court has been ascribed the 'duty of
interpreting the Constitution and when Court finds that

mani festly there is an unauthorised exerci se of power under
the Constitution, it would be the solem duty of the Court to
i ntervene. The doctrine of |egislative supernacy

di stingui shes the United Kingdom fromthose countries in

whi ch they have a witten constitution, |ike India, which

i mposes limts upon the | egislature and entrust the ordinary
courts or a constitutional court with the function of deciding
whet her the acts of the legislature are in accordance with the
Constitution. This being the position, the action of the
majority of the elected nmenbers of a political party in
choosing their |eader to head the Government, if found to be
contrary to the Constitution and the laws of the Iand then the
Constitution and the | aws must prevail over such
unconstitutional decision, and the argunent of M. Rao, that
the will of the people would prevail nust give way. 1In a
denocratic society there are inportant reasons for obeying

the law, which do not exist in other forms of governnent.

Qur political systemstill is not perfect and there are al ways
the scope for many legislative reforms to be nmade. But the
mai ntenance of life in nodern society requires a wllingness
fromnost citizens for nost of the tine to observe | aws, even
when individually they nay not agree with them

In the aforesaid premises, and in view of the
concl usions already arrived at, with regard to the dis-
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qualifications the respondent no. 2 had incurred, which
prevents her for not being chosen as a nenber of the
Legi sl ative Assenbly, it would be a blatant violation of
Constitutional laws to allow her to be continued as the Chief
M nister of a State, howsoever short the period may be, on
the theory that the majority of the elected nenbers of the
Legi sl ative Assenbly have el ected her as the | eader and that
is the expression of the will of the people.

One other thing which | would Iike to notice, is the
consci ousness of the people who brought such Public Interest
Litigation to the Court. M. Diwan in course of his
argunents, had rai sed some subm ssions on the subject -
Crimnalisation of Politics and participation of crimnals in
the el ectoral process as candidates and in that connection, he
had brought to our notice the order of the Election
Commi ssion of India dated 28th of August, 1997. But for
answering the essential issue before us, it was not necessary
to delve into-that matter and, therefore, we have not made an
i n-depth inquiry into the subject. In one of the speeches by
the Prime Mnister of India on the subject- Whither
Accountability, published in the Pioneer, Shri Atal Bihari
Vaj payee had called for a national debate on all the possible
alternatives for systematic changes to cleanse our denocratic
governi ng systemof its present nmess. He has expressed his
di ssatisfaction that neither Parlianent nor the State Vidhan
Sabhas are doing with any degree of conpetence or
conmitment what they are prinmarily meant to do: Legislative
function. According to him barring exceptions, those who
get elected to these denocratic institutions are neither
trained, formally or informally, in |aw maki ng nor do they
seemto have an inclination to devel op the necessary
know edge and conpetence in their profession. He has
further indicated that those individualsin society who are
generally interested in serving the electorate and performn ng
| egi slative functions are finding it increasingly difficult to
succeed in todays el ectoral system and the el ectoral system
has been al nost totally subverted by noney power, muscle
power, and vote bank considerations of castes and
conmunities. Shri Vaj payee al so had indicated that the
corruption in the governing structures has, therefore,
corroded the very core of elective denocracy- According to
him the certainty of scope of corruption in the governing
structure has hi ghtened opportuni smand unscrupul ousness
among political parties, causing themto narry and divorce
one another at will, seek opportunistic alliances and
coalitions often without the popul ar mandate.  Yet they
capture and survive in power due to inherent systematic
flaws. He further stated casteism corruption and
politicisation have eroded the integrity and efficacy of our
civil service structure also. The manifestoes, policies,
programes of the political parties have |ost neaning in the
present system of governance due to | ack of accountability.
Lot of arguments had been advanced both by M. Venugopa
and M. Rao, on the ground that so far as the offences under
Section 8(3) of the Representation of the People Act are
concerned, nere conviction itself will not incur the
di squalification, but conviction and sentence for not |ess than
two years would disqualify a person and, therefore, in such a
case, a person even being convicted of an of fence under the
Prevention of Corruption Act, will not be disqualified, if the
trying Judge i nposes the puni shnment of inprisonnent for a
term of one year, which is the m ninumunder Section 13(2)
of the prevention of Corruption Act and thus |ess than two
years, which is the mninum sentence required under Section
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8(3) of the Representation of the People Act, to disqualify a
person for being chosen as a nenber or continuing as a

menber . As has been di scussed in the Judgnent of Brother
Bharucha, J, the validity of providing different punishments
under different sub-sections of Section 8, has already been
upheld by this Court in the case of Raghbir Singh vs. Surjit
Si ngh, 1994 Supp.(3) S.C.C. 162. But having regard to the
nmass scal e corruption which has corroded the core of elective
denocracy, it is high time for the Parlianent to consider the
guestion of bringing the conviction under the Prevention of
Corruption Act, as a disqualification under Section 8(1) of
the Representation of the People Act, 1951, so that a person
on being convicted of an offence, punishable under the

provi sions of Prevention of Corruption Act, could be

di squalified for being chosen, as a nenber or being
continuing as a nmenber of the Legislative Assenbly or the
Parliament. | hope and trust, our representatives in the
Parliament will bestow due thought over this issue.

These Wit Petitions, Special Leave Petition/Cvi
Appeal and Transferred case stand disposed of in ternms of the
directions contained in the judgnment of Brother Bharucha, J.




