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ACT:

Detenti on under Preventive Detention Act, 1950- Order' revoked
by the State Governnent-Re-arrest under Defence of India
Rul es-validity -Proper authority for passing order of
detention-All ocation of

447

busi ness of Governor under Art.  166(3) of Constitution
whet her necessary-Satisfaction of  State CGovernnent that
detention is necessary-Wo shoul d pass order of ~-detention-
Revocation of order of detention during pendency of appeal

HEADNOTE

Appellants were first detained on Novenmber 7, 1962 under
Preventive Detention Act, 1950. That order was revoked by
the Governnent and the appellants were released but’ re-
arrested under Rule 30 of the Defence of India Rules. The
orders of detention were served on appellants in Jail. The
appel l ants challenged those orders in the H gh Court by
filing habeas corpus petitions wunder Art. 226 of the
Constitution and s. 491 of the Code of Crimnal Procedure.
The writ petitions were dism ssed by the H gh Court and the
appel lants canme to this Court under a certificate from the

H gh Court.

The contentions raised by the appellants were that their
detention was illegal because the detention order was served
on them when they were in jail, that the orders of detention

were passed wthout the satisfaction of the authority
concerned regarding their necessity, the satisfaction was to
be that of the Governor and not of any Mnister, that there
should have been fresh allocation of business by the
CGovernor under Art. 166(3) of the Constitution after the
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passing of the Defence of India Odinance, Act and Rules,
that before the State Governnent could exercise the power
conferred by Rule 30, there had to be delegation by the
Central CGovernment that the order of detention did not show
that s. 44 of Defence of India Act was kept in m nd when the
order was made and that unless the order showed on the face
of it that the State Governnent thought that detention was
the only npde in which the purpose of the Act and Rules

could be carried out, the order was bad. Di smssing the
appeal s.

Hel d: The orders of detention passed by the State
CGovernment and their service on the appellants in jail were
perfectly valid and did not nake the detention illegal. The

appel l ants were detained not as undertrials or as convicted
persons but as detenus and hence the cases of Rameshwar Shaw
and Makhan Singh Tarsi kka did not apply in the present case.
Readi ng the detention order as a whole, it was clear that it
did Ray in substance that it was necessary to detain the
appel lants with a view to preventing themfromacting in a
manner prejudicial to the Defence of India, public safety
and mai ntenance of public order. There was no difference
between the words "so to do" in Rule 30 and the words "to
make the follow ng order’ in the detention order

As the detention order nentioned both the defence of India
and mai nt enance of /public order, such an order could be made
on the satisfaction of a Mnister who was incharge of both
the subjects in view of the Rul es of Business promul gated by
the CGovernor.

It was not necessary that fresh ~allocation of business
should be made by the CGovernor under Art. 166(3) after the
passing of the Defence of India Odinance, Act and Rules.
It I's enough if the allocation of the
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subject to which the Defence of I'ndia O dinance, Act and
Rul es refer has been nade with reference to the three lists
in the Seventh Schedule and if such allocation & already
exists, it may be taken advantage of if and when laws are
passed.

Rule 30 of the Defence of India Rules lays down that the
power can be exercised by the Central Governnent ~or the
State CGovernment and hence no further del egation i's
necessary in favour of the State Governnent for the exercise
of power under Rul e 30.

It is true that s. 44 of the Defence of India Act ~provides
that there should be as Ilittle interference wth the
ordi nary avocation of life as possible when orders are made
under the Act or the Rules, but that does not nean that a
detention order nust show on the face of it that the State
Government had considered the various clauses of Rule  30(1)
and had conme to the conclusion that the only way in /which
the purpose of the Act and the Rules could be carried out
was by the use of Rule 30(1) (b). Wen the order says that
it is necessary to make an order of detention in order to
restrain the prejudicial activities mentioned therein, it
neans that that was the only way which the State Governnent
thought was necessary to adopt in order to neet the
situation. It is for the detenu to show that the order had
gone beyond the needs of the situation and was therefore
contrary to s. 44.

Makhan Singh Tarsikka v. State of Punjab A 1.R 1964 S.C
381 Keshav Talpade v. King Enperor, [1944] F.C R 57,
Raneshwar Shaw v. District Magistrate, Burdwan, A 1.R 1964
S.C. 334, Al akhon Singh Tarasi kka v. State of Punjab, Al.R
1964 S. C. 1120, referred to
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JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeals Nos. 109-
111 of 1963.

Appeals fromthe judgment and order dated May 31, 1963, of
the Bonbay High Court in Crimnal Applications Nos. 217, 218
and 114 of 1963.

The appellants (in C. A Nos. 109 & 110 of 1963) appeared
in person.

Janardan Sharnma and Appellant also, for the Appellant (in
Cr. A No. 111 of 1963).

N. S. Bindra and R H. Dhebar, for respondents (in C. A
Nos. 109-111 of 1963).

Purushottam Tri kamdas and R “H Dhebar, for the respondents
(in C. A No. 110 of 1963).
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January 29, 1964. The Judgment of the Court was delivered
by

WANCHOO. J.-These three appeals on certificates granted by
the Bonbay High Court raise cormon questions of |aw and wll
be dealt wth together. They arise out of three habeas
corpus petitions filed by the appellants in the Hi gh Court
under s. 491 of the Code of Crimnal Procedure challenging
their detention under r. 30 of the Defence of India Rules
(hereinafter referred to as the Rules).” A'large nunber of
constitutional questions were raised in-the applications and
were decided by ‘the High Court —against the appellants.
These appeal s came up for hearing in August 1963 along wth
some ot her appeals fromdecisions of other H'gh Courts, and
the constitutional questions were decided by this Court on
Septenber 2, 1963, (see Makhan Singh Tarsi kka v. State of
Punjab) (1). It was held therein that the applications
under s. 491 (1) of the Code of Criminal Procedure were
inconpetent in so far as they sought to challenge the
validity of the detention on the ground that the Defence of
India Act and Rules franmed thereunder suffer fromthe vice
that they contravened the fundanental rights guaranteed by
Arts. 14, 21, 22(4), (5) and (7). The other points 'raised
in the appeals were not considered at that time and it was
directed that the appeals should be set dowmn for hearing
before a Constitution Bench to be dealt with in accordance
with |aw Consequently, these appeals have been put up
before this Bench for disposal of the other points raised
t herein.

A prelimnary objection has however, been raised on behalf
of the State to the hearing of these appeal s on the ground
that the orders under which the appellants were detained and
which are wunder consideration in these appeals had / been
revoked by the State Governnent and fresh orders of
detention had been passed, and in consequence these  appeal s
had become infructuous. Reliance in this connection is
placed on the decision of the Federal Court in ' Keshav

Tal pade v. King Enperor(2). In that case the detenu was
rel eased while his appeal was pending before the Federa
Court. It was however urged on his behal f that even

(1) AT.R (1964) S.C. 381

(2) 134-859 S.C. -29.
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though he had been rel eased and no order could thereafter be
nmade on the habeas corpus application, the court should
pronounce an opinion on the correctness of the H gh Court
"a' judgrment. The Federal Court refused to do so and dis-
nm ssed the appeal on the ground that no order in the appea
could be made after the rel ease of the detenu. CGeneral ly
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speaki ng, no useful purpose would be served by the appea
court deciding the appeal in a habeas corpus matter where
the detenu has been rel eased before the appeal comes up for
final hearing. But the facts in the present case are
different. Here what has happened is that the earlier order
of detention which is the basis of the present appeals has
been revoked by the Governnent of Maharashtra on the ground
of a technical -defect and a fresh order of detention was
passed on the same date, and the appellants were i mredi ately
rearrested after their release fromjail under the fresh
order of detention. |In the Federal Court case, however, it
appears that the detenu was released and there was no
gquestion of a fresh order of detention being made on the
sane day leading to his re-arrert. |In the circunstances, it
is urged by the appellants that though technically the
appel l ants were rel eased before the present appeals cane up
for final hearing, in substance they are under detention
even now and the points of |aw raised by them against the
earlier order of detention will apply equally to the fresh
order of detention. It is therefore urged that the Court
shoul d decide the present appeals as that would settle the
| aw and hel p the detenus in case they make fresh application
under s. 491 of the Code of Crimnal Procedure against the
fresh order of detention. It is further wurged that the
appel lants intend/ after the energency i's over to sue for
danmages for false inprisonnent and the order of the Bonbay
H gh Court would stand in their way 'in-case such a suit is
brought, and therefore an authoritative pronouncenent on the
questions of |aw raised should be nade by this Court in the
present appeals, even though technically the order out of
whi ch the present appeals have arise ' in has bheen  revoked.
W are of opinion that the circunstances of the  present
cases are different from the circunstances in Keshav
Tal pade’ scase(1l) and therefore it would be in the interests
of justice to decide
(1) [1944] F.C.R 57.
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the points raised in the present appeals. W nmay add that
there is nothing to preclude this Court from deciding the
appeal s even though the order fromwhich these appeals have
ari sen has been revoked, though ordinarily this Court would
not do so. But as we have already indicated, it seens to us
just and fair 'in view of the fact that the appellants have

not been filially released and are still under detention
under a fresh order of detention under the Rules that the
points raised in these appeals should be decided. The
points are of general inportance and are likely to arise in
many cases. We therefore over-rule the, prelimnary
obj ecti on.

The facts in the three appeals are simlar and we /shal
therefore briefly refer to the facts in Appeal No. 1 1 0 for
the purposes of dealing with the points raised on behalf of
the appel | ants.

The appellants were first detained on Novenber 7, 1962 by an
order nade by the Conm ssioner of Police, Geater Bonbay,
under the Preventive Detention Act, No. |V of 1950. The
matter was then reported to the Governnent. Before this,
however, the security of India had been threatened by the
Chi nese invasion and an Emergency had been declared under
Art. 352 of the Constitution. Further on Cctober 26, 1962,
the Defence of India Odinance 1962 was passed, foll owed by
the Rules framed thereunder. Wen the matter came before
the Governnment, it decided that the order of Novenber 7,
1962 nmade by the Conmi ssioner of Police should be revoked
and ordered accordingly on Novermber 10. On the same day,
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the Governnent decided to detain the appellants and passed
an order under r. 30 of the Rules. This order said that
with a viewto preventing the appellants fromacting in a
manner prejudicial to the defence of India, the public
safety and the mmi ntenance of public order, it was necessary
to detain them. and therefore in exercise of the powers
conferred upon the Government by r. 30 of the Rules, the
CGovernment directed the detention of the appellants. Thi s
order was served on the appellants in jail. It was
challenged by the appellants by filing habeas cor pus
petition under Art. 226 of the Constitution and under s. 491
of the Code of Crimnal Procedure. The
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Hi gh Court, as already indicated, dismssed the applications
but granted |l eave to the appellants to appeal to this Court.
The constitutional points raised, as already indicated, were
decided by this Court on Septenber 2, 1963, and now we are
concerned with the other points raised on behalf of the
appel | ant s.

The first ~contention that has been urged is that the de-
tention is illegal inasmuch as the detention order was
served on the appellants while they were in jail, and
reliance in this connection is placed on the judgments of
this Court in the cases of Rameshwar  Shaw v. District
Magi strate, Burdwan(1l), and Makhan Singh Tarsikka v. The
State of Punjab(2).  In those cases, it was held by this
Court that where a person is detained in jail as an under-
trial prisoner no ‘order of detention either wunder the
preventi ve Detention Act or under the Rules could be served
on hi m because one of the necessary ingredients which go to
nmake up the satisfaction of the detaining authority is
necessarily absent in such a case. It was pointed out in
Raneshwar Shaw s case(1l) that "before an authority can
legitimately cone to the conclusion that the detention of
the person is necessary to prevent himfrom acting in a
prejudicial manner, the authority has to be satisfied that
if the person is not detained, he/would act in a prejudicia
manner and that inevitably postul ates freedomof action to
the said person at the relevant tine. If a person is
already in jail custody, how can it rationally be postul ated
that if he is not detained, he would act in a prejudicial
manner? At the point of time when an order of detention is
going to be served on a person, it nust be patent that the
said person would act prejudicially if he is not ~detained
and that is a consideration which would be absent when the
authority is dealing with a person already in detention."
The same principle was reiterated in the case of Mkhan
Si ngh Tarsi kka(2). There is however a vital! difference
between the facts of those two cases and the facts in' the
present appeals. Those two cases were concerned with the
service of an order of detention under the Preventive
Detention Act or under the Rules on a person who was in jai
in one of two

(1) A 1. 1964 S.C. 334. (2) A 1. R 1964 S.C 1120
453

ci rcunst ances, nanely-(1) where he was in jail as an under-
trial prisoner and the period for which he was in jail was
indeterminate, or (2) where he was in jail as a convicted
person and the period of his sentence had still to run for
some length of tine. |In those cases the service of the
order of detention under the Preventive Detention Act or
under the Rules in jail would not be legal for one of the
necessary ingredients about which the authority had to be
satisfied would be absent, nanmely, that it was necessary to
detain the person concerned which could only be postulated
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of a person who was not already in prison. |In the present
cases, however, the appellants were not wunder detention
either as under-trial prisoners for an indetermnate tinme or
as convicted persons whose sentences were still to run for
some length of tine. They were detained under the Pre-
ventive Detention Act by an order of Novenber 7, 1962 which
had been reported to Governnent for approval and which order
could only remain in force for 12 days under s. 3 (3) of the
Preventive Detention Act unless in the neantinme it had been
approved by the State Governnent. The State Governnent,
however, decided on Novenber 10, 1962, to revoke the order
of the Conmm ssioner of Police under the Preventive Detention
Act and to pass an order itself under the Rules. In those
circunstances, the principle of the two cases referred to
above would not in our-opinion apply, for the detention of
the appellants depended -upon the approval of the State
Gover nment . The ~State Governnent, however, decided to
revoke the order of Novenber 7, 1962 and instead decided to
pass an ~/order under the Rules on the sane day, nanely
Novenber ' 10, 1962. |In these circunstances it would be in
our opinion anenpty fornmality to allow the appellants to go
out of jail on the revocation of the order of Novenber 7,
and to serve themwi th the order dated Novenber 10, 1962 as
soon as they were out of jail. Were the detention is not
of the two Kkinds considered in the cases of Ranmeshwar
shaw(1) and Makhan Singh Tarsikka (2 ) and is either under
the Preventive Detention Act or under the Rules, and its
duration is dependent upon the will of the State Government,
we cannot see any reason for holding that if the State
CGover nent deci des

1964 S.C. 334. (2) A I R 1964 S.C. | 120.
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to revoke an earlier order of detention it cannot pass a
fresh order of detention the sane day and serve it ' on the
detenu in jail, for the two- orders are really of the sane
nature and are directed towards the sane purpose. Furt her
the order of the Conm ssioner dated Novenber 7, 1962 was
subject to the approval of the State Governnment without
which it could only be in force for 12 days. In’ these
ci rcunst ances the order passed by the State Government on
Novenber 10 under the Rules when it had decided to revoke
the order of Novenber 7, 1962, would in —our opinion be
perfectly valid so far as the time of the nmmking of the
order was concerned and its service in jail on the persons
who were detained not as under-trials or as convicted
persons but as detenus, could not be assailed on the ground
on which the order of detention was assailed in the cases of
Raneshwar Shaw(1) and Mkhan Singh Tariskka(2). The
principal of those two cases cannot in our opinion be
applied to a case where a fresh order of detention is passed
after the cancellation or revocation of an earlier order of
detention. The contention therefore that the naking of the
order of detention on Novenber 10, 1962 or its service in
jail in these cases, makes the detention illegal, nust  be
negati ved.

It is next urged that the detaining authority has failed to
arrive at that kind of satisfaction which the Rules require.
This contention is based on the words of the order dated
Novermber 10, 1962. Rule 30 inter alia lays down that the
State Government, if it is satisfied with respect to any
particular person that with a viewto preventing him from
acting in any manner prejudicial to the defence of India and
civil defence, the public safety, the nmaintenance of public
or der, Indias relations with foreign power s, the
mai nt enance of peaceful conditions in any part of India, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

efficient conduct of mlitary operations or the naintenance
of supplies and services essential to the Ilife of the
conmunity, it s necessary so to do, may neke an order
directing that the person be detained. Now the order of
Noverber 10, 1962 is in these terms: -
"No. S.B.Il11/DOR 1162-1V
Hone Departnent (Special)
(1) AI.R 1964 S.C. 334. (2) Al.R 1964 s. C. 1120.
455
ORDER
"Whereas the Government of Maharashtra is
satisfied with respect to the person known as
Shri  Shanmrao Vi shnu Parul ekar of Bonbay that
with a viewto preventing himfromacting in a
manner prejudicial to the defence of India,
the public safety and the mai ntenance of pub-

lic ~order, it 4s necessary to nake t he
foll owi ng order:
"Now, ~ therefore,” in exercise of the powers

conferred upon-it by rule 30 of the Defence of
I'ndi a Rul es, 1962, t he Gover nnent of
Mahar ashtra does hereby direct that the said
Shri Shanrao Vi shnu Parul ekar be det ai ned.
By order and in the nane of the Governor of
Mahar ashtra Sd. Deput'y Secretary to
CGovernnment of Maharashtra, (Home Departnent)
Sachi val aya, Bonbay, this ~10th day of
Novenber, 1962".
The contention of the appellants is that the first part of
the order does not say that it i's necessary to detain the
appel | ants. The words used in the first part of the order
are "it is necessary to nake the follow ng order" and then
follows the second part which says that” the Governnent
directs that the said person be detained: W are of opinion
that when the first part says "it is necessary to nmake the
following order”, it in effect says-that "it is necessary so
to do which is what r. 30 of the Rules requires. Readi ng
the order as a whole, in substance it does say that it is
necessary to detain the person with a viewto preventing him
fromacting in a manner prejudicial to the defence of India,
etc. In r. 30 the words are "so to do" while in the
order they are "to make the follow ng order”. The two
expressions in our opinion nean the sane thing and we cannot
456
accept the argunent that the satisfaction necessary under r
30 of the Rules was not arrived at in these cases by the
aut hority maki ng the order.
Then it is urged that as the State Governnent is| equival ant
to the Governor, it is the Governor who shoul d. be satisfied
and not the Hone Mnister as is the case according to the
affidavit filed on behalf of the State Government. The
State Governnment in this connection relies on the Rules of
Busi ness, copy of which has been nade available to us.
These rul es have been franmed by the Governor under Art. 166
of the Constitution for the nore conveni ent transaction  of
the business of Governnent and for the allocation anpbng
M nisters of the said business. |In the affidavit on behalf
of the State CGovernnent reliance is placed on item2 (b) of
the First Schedule to the Rules of Business dealing wth
subjects allocated to the Honme Departnent (Special), entry
(7) which provides for preventive detention for reasons
connected with the security of a State, the mai ntenance of
public order or the nmaintenance of supplies and services
essential to the comunity. During the hearing, our
attention was drawn to item (1) of the First Schedule to the
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Rul es of Business dealing with subjects allotted to Genera
Admi ni stration Departnment, entry (44), which provides for
preventive detention for reasons connected wth defence,
foreign affairs or the security of India. It is obvious
from the Rules of Business that preventive detention has
been divided into two parts and allocated to two different
depart nments. VWhere preventive detention is for reasons
connected with the security of a State, the mai ntenance of
public order or the naintenance of supplies and services
essential to the comunity, it can be dealt wth by the
M nister in-charge of item2 (b) dealing wth subjects
allocated to the Hone Department (Special); but where the
preventive detention is for reasons connected with defence,
foreign affairs or the security of India, it can be dealt
with by the Mnister in-charge of item 1 relating to
subjects allotted to the General Adm nistration Departnment.
The detention order in the present cases states that it was
made with a viewto preventing the appellants fromacting in
a manner prejudicial to the defence of India, the public
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safety and the mai ntenance of public order. As the deten-
tion order nentions both the defence of |India and the
mai nt enance of public order, such an order could only be
made by a M nister who was in-charge both of item1 relating
to subjects allotted to the General Administration Depart-
nent and of item2(b) relating to subjects allotted to Hone
Department (Special). In the affidavit on behalf of the
State the order was sought to be justified on the -round
that it was nmade by the Home Mnister in-charge of item 2
(b) relating to subjects allocated to the Hone Departnent
(Special). We are of opinion that as the detention order
was for reasons connected with the defence of 'India also, it
could not be dealt with under item2 (b), entry (7) only
which item deals with subjects allocated to the Hone De-
partnment (Special) and had to be dealt by a Mnister who was
in-charge of both item1l relating to subjects allotted to
the General Adnministration Departnent and item 2 (b)
relating to subjects allotted to Honme Departnent (Special).
In the original affidavit filed on behalf of the State it
was however not clear whether the Mnister who dealt with
these orders was al so in-charge of the subjects allotted to
the GCeneral Admnistration Departnent but it was stated at
the bar that the Mnister who dealt with the nmatter and
passed the order on the basis of which the appellants were
detained was in-charge not only of item2 (b) relating to
subj ects allocated to the Home Departnent (Special.) but was
also in-charge of item1 relating to subjects allotted to
the General Administration Department. W therefore called
upon the State Governnment to file an affidavit to /that
effect and an affidavit was filed on Decenmber 21, /1963.
That affidavit says that the order of Novenber 10, 1962 was
passed by the Chief Mnister who was at the relevant tine
i n-charge both of the General Adm nistration Departnent as
well as the Hone Department (Special). We have already
referred to the terns of the order of detention. That order
refers to three reasons as the basis for the order, nanely,
(i) the defence of India, (ii) the public safety, and (iii)
the nmaintenance of public order. Now preventive detention
connected wth the defence of India could only be ordered
under the Rules of Business by the Mnister who was in-
charge of the General Adm nistration Departnent.
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while preventive detention for reasons connected wth the
mai nt enance of public order could only be ordered by the
M ni ster in-charge of subjects allocated to the Home Depart -
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nent (Special). The order therefore in the present case
could only be nade by a M nister who was in-charge both of
subjects allotted to the General Administration Departnent
and subjects allotted to the Hone Departmnent (Special). In
view of the affidavit now filed it appears that the Chief
M nister was in-charge of both the departments and in the
ci rcunst ances he coul d pass the order under chall enge. The
contention under this head nust therefore fail

The next argunent is that there is no order of allocation
made by the CGovernor under Art. 166 of the Constitution
after the passing of the Defence of India Odinance and the
Rules franed thereunder and therefore the allocation of
busi ness by the, Rul es of Business which were enforced by an
order of the Governor dated May 1, 1960 would not be of any
effect in allocating the subject of preventive detention
arising under the Defence of India Odinance Act and the
Rules to the Mnister and the Governor should have passed
the order of detention hinself. W are of opinion that
there is no force in this contention. Allocation of busi-
ness under Art. 166 (2) of the Constitution is not made with
reference to particular lLaws which nay be in force at the
time the allocation is made; it is made with reference to
the three lists of the Seventh Schedule to the Constitution,
for the executive power of the Centre and the State together
extends to matters /with respect to which Parliament and the
Legislature of a State nay make | aws. Therefore. when
all ocation of business is nade it is made with reference to
the three Lists ‘in the Seventh Schedule ‘and thus the

allocation in the Rules of Business provides for all con-
tingenci es which may arise for the exercise of the executive
power . Such allocation may be nade even in advance of

| egislation nade by Parlianent to be available when ever
Parliament makes |egislation conferring power on ‘a State
CGovernment with respect to mattersin List | of the ' Seventh
Schedul e. It was therefore in our opinion not necessary
that there should have been an allocation nade by the
Governor under Art. 166 (3) of the power to detain under
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the Defence of India Ordinance, Act and Rules -after they
were passed; it will be enough if the allocation of the sub-
ject to which the Defence of India Odinance, Act and Rules
refer has been nade with reference to the three Lists in the
Seventh Schedule and if such allocation already exists, it
may be taken advantage of if and when |aws are passed.
Preventive detention is provided for in List 1, item9, for
reasons connected with defence, foreign affairs and the
security of India, and in item3 of List Ill for reasons
connected wth the security of a State, the mai ntenance of
public order, or the nmmintenance of supplies and services
essential to the community. The allocation of business made
under Art. 166 is in pursuance of these entries in‘the three
Lists in the Seventh Schedul e and woul d be available to be
used whenever any law relating to these entries is made and
power is conferred on the State Government to act under that
| aw. The contention of the appellants that fresh allocation
should have been nade under Art. 166 (3) by the Governor
after the passing of the Defence of India Odinance, Act and
Rul es nust therefore fail

Lastly reliance is placed on ss. 40 and 44 of the Defence of
India Act. Section 40 gives power to the Central Governnent
to delegate its powers under the Act or the Rules to any
officer or authority subordinate to the Central Governnent
or to any State CGovernnent or any officer or authority
subordinate to such Governnent or to any other authority,
and the argunment is that before the State Governnent can
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exercise the power conferred by r. 30, there has to be a
del egation by the Central Government. This argurment in our
opinion is misconceived. It is true that s. 40 gives
authority to the Central CGovernment to delegate its powers
under the Act or the Rules to the State GCovernment and
ot hers. But no del egati on under that section is required
for the exercise of the power under r. 30 by the State
CGovernment, for r. 30 itself lays down that the power there-
in can be exercised by the Central Government or the State
CGover nrrent . No further del egation therefore was necessary
in favour of the State Government in so far as the exercise
of power under r. 30 is concerned.

460

Next it is urged that the order of detention does not show
that s. 44 was kept innind when it was nade. Section 44
l ays down that "any authority or person acting in pursuance
of this Act shall interfere with the ordinary avocati ons of

life and the —enjoynment of property as little as may be
consonant ‘with t he purpose of ensuring the public safety and
interest ‘and the defence of India and civil defence". It is
urged that an order of _detention -necessarily interferes
conpletely with the ordinary avocation of life of the person
detained and therefore before such an order could be rmade,
s. 44 should be bornein mnd. Therefore the order of
detention is to be ' made when it is the only way of carrying
out the purposes of the Act, for s. 44 provides that there
shoul d be as Ilittle interference wth t he ordi nary
avocations of |ife as possible under the Act. The argument
further is that r. 30 (1) provides as many as eight clauses
whi ch provide for the regul ation-of conduct of anindividua
and cl. (b) relating to detention, which amobunts to conplete
interference with the avocation of life of the detenu could
only be resorted to in view of s. 44 when it is shown that
no other way of regulating the conduct of the person de-
tained as provided in the other-clauses of r. 30 (1) 'would
nmeet the needs of the situation. So it is urged that unless
the order shows on the face of it that the State GCovernnent
thought that the detention was the only node in which the
purposes of the Act and the Rules could be carried out, the
order would be bad in view of s. 44 of the Act. W are of

opinion that there is no force in this contention. It is
true that s. 44 provides that there should be as little
interference with the ordinary avocations of life as

possi bl e when orders are nade under the Act or the Rules;
but that does not nmean that a detention order nust show on
the face of it that the State Governnment had considered the
various clauses of r. 30 (1) and had cone to the ~conclusion
that the only way in which the purposes of the Act and. the
Rul es could be carried out was by the use of cl. (b) of r
30 (1). In our opinion when the order says that it is
necessary to nake an order of detention in order to restrain
the prejudicial activities nentioned therein it nmeans that
that was the only way which the State Government thought was
necessary to adopt in order to neet the situation. It wll
t hen
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be for the detenu to show that the order had gone beyond the
needs of the situation and was therefore contrary to s. 44.
No such thing has been shown in the present cases and we are
satisfied that the orders in question cannot be said to go
beyond the needs of the situation, even assuming that s. 44
is mandatory as urged on behal f of the appellants and not
nerely directory as urged on behal f of the State.
The appeal s therefore fail and are hereby di sm ssed.

Appeal s di sni ssed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 11




