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HEADNOTE
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JUDGMENT
SEN, J.

The appel | ant claims that he was a Sales Tax
Practitioner in 1949 when the Central Provinces and Berar
Sales Tax Act, 1947 was in forcein the State of Mudhya
Pradesh and, thereafter he continued his practice /in sales
tax matters at Nagpur under the provisions of the Bonbay
Sal es Tax Act, 1959. The appellant. clainmed that when the
Advocates Act, 1961 cane into force, he was entitled to be
enrol |l ed as an Advocate by the Bar Council of Mharashtra.

It has been contended by M. Ganpule appearing on
behal f of the appellant, that the appellant was entitled to
be enrolled as an Advocate by virtue of the provisions of
sub-section (31(aa) of Section 24 of the Advocates Act,
1961. There is no dispute that he does not have a degree in
law or for that natter any degree, but he is a person who
was entitled to practise the profession of law before Ist
Decenmber, 1961 by virtue of the provisions of  the Bonbay
Sal es Tax Act, 1959. Therefore, his could not be denied.

We shall have to exam ne whether the appellant’s case
comes within the provisions of sub-section (3)(aa) of
Section 24 of the Advocates Act to justify the clai mmde by
M. Ganpule. Sub-section (1) of Section 24 |ays down the
qualifications which nust be acquired by a person who wants

to be admtted as an advocate on a State roll. Sub-section
(2) provides that notw thstandi ng anything contained in sub-
section (1) a vakil or a pleader who is a | aw graduate may

be admtted as an advocate under certain circumstances.
Subsection (3) deals with cases of persons who do not fal
ei ther under sub-section (1) or (2). Sub-section (3) of
Section 24 is as under:

"24(3). Notwi thstandi ng anyt hi ng

contained in sub-section (1), a

per son who
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(a) has, for at |east three years,
been vakil or a pleader or a
mukhtar, or was entitled at any
time to be enrolled under any |aw
as an advocate of a H gh Court
(including a H gh Court or a former
Part B State) or of a Court of
Judi ci al Conmm ssioner in any Union
territory; or

(aa) before t he 1st day of
Decemnber, 1961, was entitled
otherwi se than as an advocate to
practise the profession of |aw
(whether by way of pleading or
acting or both) by virtue of the
provi sions of any |aw, or who woul d
have been so-entitled had he not
beenin said date; or

(b)y . . .

(c) . . Co N\ -

Since the appellant’s claimis confined to clause (aa)
of sub-section (3), it wll have to be exani ned whether he

was entitled ’'to practise the profession of law by virtue
of the provisions of any law before 1st day of Decenber,
1961. The appellant’S ' case that he was appearing in sales
tax matters before sales tax authorities under Bonbay Sal es
Tax Act has not been disputed. But that does not nean he was
practising the profession of |aw Section 71 of the Bonbay
Sal es Tax Act, 1959 enpowers not only |egal practioners but
many other persons to appear before a sales tax authority.
Section 71 provides:
"T71. Appear ance bef ore any
authority in proceedings:(1l) Any
person, who is entitled or required
to attend before any authority in
connection wth any pr oceedi ng
under this Act, may attend-
(a) by a relative or a  person
regul arly enpl oyed by himor
(b) by | egal practitioner or
Chartered Accountant or Cost
Account ant , who i s not
di squalified by or under sub-
section (2), or
(c) by a sales tax practitioner who

possesses t he prescri bed
qualifications and is entered
in the list, whi ch the

Commi ssioner shall maintain in
that behalf, and who is not
disqualified by or under sub-
section (2),

i f such rel ative, per son
enpl oyed, | egal practitioner
Chartered Account ant , Cost
Account ant or sal es t ax

practitioner is authorized by such
person in the prescribed fornmed and
such aut horization may include the
authority to act on behalf of such
person in such proceedi ngs.

(2) The Commi ssioner nay by order
inwiting and for reasons to he
recorded therein di squalify for
such period as is stated in the
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order from attending before any

such aut hority, any | ega

practitioner, Chartered Accountant,

Cost Account ant or sal es tax

practitioner, -

(i) who has been renoved or

di sm ssed from Gover nnent
service, or

(ii) who being a legal practitioner

Chartered Accountant or Cost
is found guilty of m sconduct
in connecti on with any
proceedi ngs under this Act by
an authority enpowered to take
di sciplinary ~action agai nst
the nmenmber ~of the  profession
to which-he bel ongs, -or

(iii)who bei ng a sales t ax

practitioner is found guilty
of  such m sconduct by the
Commi ssi oner . "

It clearly appears that ~a distinction has been drawn
between a | egal practitioner and a sales tax practitioner in
Section 71. Bot h~ may appear before an authority in
connection with sale-stax cases. That will not turn a sales
tax practitioner into a legal practitioner. Even a relative
or an enployee of an assessee nay appear -on his behalf
before a sales tax ‘authority. He ~does not require to have
any special qualification for doing that |If' ‘an enployee
appears regularly for his enployer in connection with sales
tax cases of his enployer before a sales tax authority, he
cannot be treated to be a legal practitioner or entitled
otherwise to practise the profession of law by virtue of
Section 71 of the Bombay Sal es Tax ‘Act.

The second category of persons, who are entitled to
appear before sales tax authorities under clause (b) of
Section 71, are professionally qualified persons. A /lega
practitioner or a chartered accountant or a cost accountant
may appear before a sales tax authority on behalf of his
client. Such appearance by a | awyer or an accountant will be
inthe course of carrying on his profession of law or
accountancy, as the case my be. It cannot be said that an
accountant carries on the profession of | aw when he appears
before the sales tax authority, nor can it be said that a
| awyer carries on the profession of an accountant when he
appears before a sales tax authority. The third category, to
which the appellant clains to belong, is the category of
sales tax practitioners, who possess the prescri bed
qualifications. Assuning that the appellant} who is stated
to be only a Mtriculate, has acquired the prescribed
qualifications and has been included in the |list of persons
qualified to appear before the sales tax authorities, he
cannot be treated as a person entitled to practise either
the profession of law or the profession of accountancy. A
| arge nunber of persons have been permitted to appear before
sales tax authorities on behalf of the dealers. The list
includes an enployee a relative, a sales tax practitioner
and also professionally qualified people |like |awers and
accountants. The right to appear before a sales tax
authority is not confined to | awers only. W are unable to
uphold the contention that nerely because the appellant has
been permtted to appear before the sales tax authority he
falls within the category of persons entitled to practise
the profession of law by virtue of the provisions of the
Bonbay Sal es Tax Act
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Mor eover, appearance before the sales tax authority nmay
only be for the purpose of filing a return and producing
docunents in support of the return. A relative or an
enpl oyee or an accountant or a sales tax practitioner can be
asked to do this job by an assessee for and on his behal f.
That does not mean that any one of the aforesaid Persons is
practising the profession of [|aw when he appears before
the statutory authority and produces the accounts. He may
even be called upon to explain the accounts or justify the

entries made in the accounts books. There may be
pr obl ens only of book- keepi ng and account ancy and
not hi ng of law in such proceedi ngs. Therefore, it

cannot be inferred straightaway that because the sales tax
practitioner has been given a right to appear before a
statutory aut hority, he ‘is practising the profession
of |aw.

There is also another aspect of the matter. The exact
qual i fication of the appellant and the nature of his work
has not been set out in the petition under Article 226 of
the Constitution before the Nagpur Bench of the Bonbay Hi gh
Court. It -was stated by M. Ganpul e that the petitioner is a
Matricul ate. The Secretary, Bar Council of Mharashtra, by a
letter dated 27th Decenber, 1978 called upon the appell ant
to produce the application nmade by himto the Sales Tax
Oficer initially for registration as a sales t ax
practitioner. The appel l ant was al'so asked to give
particulars of any exam nation of accountancy whi ch he nay
have passed. The appellant in reply in his letter dated 3rd
January, 1979 stated:

"I have to state t hat I did

not pass any account ancy

exam nation since that was not

necessary to qualify for a sales

Tax Practitioner under section

I1-B(2) of the C.P. & Berar Sales

Tax Act, 1947. Simlarly, _under

that Act, there was neither any

provision or any requirenent for

formal enrollnent or registration

as Sal es Tax Practitioner, - but

the then Conmi ssi oner  of Sal es

Tax did not maintain a list of such

Sal es Tax Practitioner. Since | was

such a Sal es Tax Practitioner under

that Act, | practised right upto

31st Decenber, 1959, when that

Act was repealed on 1.1.1960 but

the Bonbay Sales Tax Act 1960, and

by virtue of the Savings Section

77(1)(c) of the Repealing Act, |

was entitled to practice under

t he Bonbay S.T. Act, 1960 and

get nysel f enrolled as Sales Tax

Practitioner under Section 71

read with Rule 66(2) of that Act."

The question asked by the Secretary, Bar Council of
Maharashtra, is also inmportant for the purpose of this case
The sales tax practitioner is required to be conversant with
accountancy principles and practice. He my not be a
qualified chartered accountant or a cost accountant, but he
nmust have sone famliarity wth accountancy practice. This
is apparent fromthe requisite qualification of a sales tax
practitioner under Rule 66 of the Bonbay Sal es Tax Rul es:

"66. Qualification of a Sal es Tax

practitioner: A Sal es Tax
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Practitioner:-(1) A sal es Tax
Practitioner shall be eligible
for havi ng his nane entered in
the list of sales tax practitioners
mai nt ai ned under Section 71, if-
(a) he has passed an account ancy
exam nati on, recogni zed by
the Central Board of Revenue
constituted under the Centra
Board of Revenue Act, 1924
(I'Vv of 1924), for the purpose
of clause (v) of subsection
(2) of Section 288 of the
I nconme-tax Act, 1961 (43 of
1961), or
(b) he has acqui red such
educational qualifications as
are prescribed by the Centra
Board of ~Revenue constituted

under the Central Board of
Revenue Act, 1924 (IV of 1924)
for the purpose of cl ause

(vi) of sub-section (2) of
Section 288 of the Income-tax
Act, 1961 (43 of 1961), under
Rule 51 of the |Income-tax
Rul es, 1961, and

(c) (Deleted by G N of 4.12.1962).

(d) he was fornerly an enployee of

the Sales Tax Departnent, he
is in the opi nion of the
Conmi ssioner a fit and proper
person to attend before _—any
Sal es Tax authority as a Sal es
Tax practitioner:"

The requirenents of Rule 66 go to show that sales tax
practitioner, who has not got a/ degree in law or is not a
qualified chartered or cost accountant, will have to acquire
some know edge of accountancy. Even Section 288 of the
Income Tax Act and the Rules framed thereunder, lays down
that an Authorized Representative who is not a |ega
practitioner entitled to practise in any civil court” in
India or a Chartered Accountant or a person qualified to be
an auditor of a conpany may be allowed to appear before an
I ncome Tax Authority, if he has passed any of the
account ancy exani nations recognized by the Central Board of
Revenue or has acquired a degree in comrerce from a
recogni zed University. These rules go to show that apart
from lawers and chartered or cost accountants, ~ other
persons are allowed to practise in the Sal es Tax Depart nent
as Sales tax practitioner provided they have acquired sone
know edge of accountancy. They will have to pass one of the
many recogni zed accountancy courses for this purpose. This
goes to show that the sales tax practitioner does not carry
on the profession of |aw when he appears before a Sal es Tax
Oficer. His practice is nore in the nature of that of an
accountant. Therefore, we are unable to uphold the
contention that nerely because the appellant was allowed to
practise as a sales tax practitioner, he is entitled to be
enrolled as an advocate by virtue of the provisions of
cl ause (aa) of sub-section (3) of Section 24 of the Act.

It my also be pointed out that the construction
suggested by the appellant will |ead to anonmaly and nust be
avoi ded. After passing of the Advocates Act, only one cl ass
of persons is entitled to practise the profession of |aw,
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nanel y, advocates (Section 29). If the phrase ’'practise the
profession of law is equated to appearance before the sal es

tax authority, in that event, a chartered accountant or a
cost accountant or even a relative or an enployee of an
assessee will not be entitled to appear before a sales tax

authority after the Advocates Act cane into force. Not only
that, if the contention of the appellant is accepted, after
the appointed date the sales tax practitioner who does not

have a degree in laww |l not be entitled to be enrolled as
an advocate, wll not be able to practise the profession of
| aw and consequently will not be able to appear before any

Sales tax authority notwithstanding the provisions of
Section 71 of the Bonbay Sal es Tax Act.

W are of the view that there is nothing in the
provi sions of the Bonbay Sales Tax Act or the rules franed
thereunder to suggest that the right of appearance before a
sales tax authority anpbunts to entitlenment to practise the
profession of l|aw as  contenpl ated by clause (aa) of Sub-
section (3) of Section 24 of the Advocates Act.

Ther'efore, this appeal fails ‘and is dismssed. There
will be no order as to costs.




