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CASE NO. :
Appeal (civil) 1771-1772 of 2002

PETI TI ONER
M S. KERALA AGRO MACHI NERY CORPCRATION . LTD

Vs.

RESPONDENT:
Bl JOY KUMAR ROY & ORS

DATE OF JUDGVENT: 28/ 02/ 2002

BENCH:
D. P. Mohapatra & Brijesh Kumar

JUDGVENT:

BRI JESH KUMAR, J.
Leave granted.
Heard the | earned counsel for the parties.

Thi s appeal has been preferred against the order passed
by the National Consuner Disputes Redressal Comi ssion
New Del hi dated August 5, 1999 disnissing the Revision
petition filed by the appellant against the orders passed by the
State Consuner Disputes Redressal ‘Conmi ssion West Bengal

The conpl ai nant, who is respondent No.1 in this appea
purchased a Kuboto power tiller on 21.4.1988 fromthe
appel l ant, nanely Keral a Agro Machi nery Corporation Limited

at its Mal da branch, through its deal er, Wst Bengal Agro

I ndustries Corporation. According to the respondent No.1, the
Power Tiller started giving trouble within the warranty period,
in respect whereof he nade a conplaint for repairs and

repl acenent of certain parts, but the conplaint was nhot

consi dered nor defects renoved, hence ultimately he filed a
conpl aint before the District Consuner Forum Mal da on
16. 6. 1994.

The District Consumer Forum WMal da by order dated
15.9.1994 allowed the claimof respondent No.1 and directed
that the Power Tiller be replaced by a new one. A
conpensation of Rs.2,000/- and all costs were also awarded to
the conplainant. The District Consumer Forum observed that
once the opposite parties to the claimPetition had adnmitted the
defects of the parts as clained by the conplai nant,
subsequently they could not deny the same as an after thought.
The prayer made on behalf of the Kerala Agro Machinery
Corporation for filing a reply to the claim was rejected by the
District Forum it is though observed that both the parties were
heard at length but no plea of the present petitioner has been
nmentioned or discussed in the order. An appeal preferred
agai nst the order of the District Forumwas disnissed by the
State Consumer Redressal Conmi ssion, Wst Bengal. The
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case of the appellant inter alia was that the claimwas barred by
[imtation. |In this connection, the State Comm ssion observed
that the clainmant had been witing letters and reminders to the
manuf acturers and deal ers and the | ast one on 5.4.1994, but
since no effective steps were being taken by the manufacturers
for renmoving the defects, the conplainant had to file the claim
ultimately on 27.6.1994. It is further observed that conpl ai nant
was only getting assurances for renoval of the defects but the
manuf acturer took no final decision in the matter, therefore, the
del ay occurred on the part of the complainant in filing the
claim The claim thus could not be said to be barred by
[imtation, which was two years after the amendnent of the Act

in 1993 and prior to that it was as provided under the Genera
Law. Wth these observations the State Comm ssion upheld the
order passed by the District Forum The National Conm ssion
rejected the Revision observing that the nanufacturer
specifically did not deny its liability to repair or replace the
Tiller and the State Conmm ssion rejected the plea of bar of
limtation, therefore, at this stage there was no question of
interference in the order passed by the State Conm ssion on the

point of limtation. It is also observed real cause of the del ay
was the assurances given by the dealer to get the defects
rectified.

Learned counsel for the appellant submtted that its case

has not been properly considered on the point of limtation or
ot herwi se by any of the three Foruns dealing with the matter.
Learned Counsel for the appellant has taken us through the
conditions of warranty which indicates that the warranty period
is one year fromthe date of delivery or 500 hours of operation
whi chever is earlier provided servicing and mai ntenance of the
power Tiller have been strictly observed as per operators
manual . C ause 4( c) indicates that danage due to inadequate
mai nt enance and servicing or due to ignorance of operators
woul d not be covered by the warranty. ~Cause 7 of the

warranty provides that it ceases inmrediately the power tillers
suffers an accident. He has then/drawn our attention to P-2
dated 2.5.1988 witten by the dainmant to the deal er indicating
that the Tiller had over turned on 2.5.1988 and was damaged a
little. It was nmade workable for the tinme being on the repairs
carried out by the nechanic.

The clai mseens to have been | odged by the conpl ai nant

with the deal er on 20.2.1989. Learned counsel for the appell ant
has taken us through the correspondence between the parties

to indicate that defect in respect of only one item at. S. No.V
was adnmitted, which was replaced as per despatch posta

recei pt dated 13.7.1989. This fact is also indicated in the letter
of the appellant dated 9.7.1993. It was also said in the letter
that the clainmant was raising very old clains, which had

beconme about 4 years old. W do not think it necessary to go
into further details of the matter. As it is clear that the claim
was | odged with the appellant in February 1989 in pursuance
whereof one admitted defective part had been repl aced as

i ndicated earlier and other conplaints are said to have been not
accepted or appropriately attended to. The counsel for the
appel l ant submitted that the needful was done even though an

acci dent was reported by the clainmant hinmself on 2.5.88 and the
servicing schedule was also not adhered to. On behalf of the
respondent No.1 there is no denial of the fact that one part was
repl aced by the manufacturer. The claimrelating to defects was

| odged with the appellant in February 1989, in respect whereof
claimpetition was filed in June, 1994 i.e. to say nore than 4
years after |odgnment of the claimw th appellant.
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We find that the question of limtation has not been

consi dered seriously at any stage. There is no dispute that the
claimpetition was barred by limtation. The Nationa

Conmi ssion has only observed that the delay was due to the
assurances given by the dealer to get the defects rectified, but
surprisingly no letter has been particularly indicated in the
order much less within limtation, by which liability nay have
been acknow edged by the appellant. The Conm ssion further
observed that "at this stage", there could not be any question of
interference in the order of the State Commi ssion on the point

of limtation. There seens to be no justification for negating
the plea of limtation with such cursory and passing
observations. The question of stage of the proceeding has no

rel evance so far question of limtation is concerned. The claim
has been fil ed beyond the period of limtation say nore than

four years after defects were pointed out.

Lear ned counsel —appearing for the respondent No.1l al so

coul d not /i ndicate anything or docunent to show that the
conplaint was filed within tine. W agree with the subm ssions
made on behal f-of the appellant that the claimof the respondent
No. 1 was not entertainable by the District Consumer Forum

being barred by linmtation.

In the result the appeals are allowed and the judgnent

and orders passed by the District Forum the State Comi ssion
and the National Commission are set aside and the claimof the
cl ai mant respondent. No.1 is rejected.

There will be no order as to costs.

A
(D. P. MOHAPATRA)

J
(BRI JESH KUVAR)
February 28 , 2002




