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ACT:

Industrial Disputes “Act, (Act XIV), 1947, S. 33(3)(b)-
Amendnment of an application changing the section applicable
shoul d be all owed by the Tribunals.

HEADNOTE

Under Section 3 3 (2) (b )’ of Industrial D sputes Act, 1947
during the pendency of any conciliation proceedings before a
Conciliation Oficer or a Board or of any proceedi ng before
an arbitrator or a Labour Court or ~Tribunal or ' Nationa

Tribunal in respect of an industrial dispute, the enployer
may in accordance with the Standing Orders applicable to the
wor kmen concerned, in such dispute for any m sconduct

connected with the dispute, discharge or punish, whether by
di smissal or otherwise that workman, provided ‘that the
workman has been paid his wages for one nonth and an
application has been made by the enployer to the authority
before which the proceeding is pending for approval of the
action taken by the enployer. Under s. 33(b)which overrides
Section 33(2) no enployer, during the pendency of any such
proceeding in respect of an industrial dispute, take -any
action agai nst any protected worknan concerned in such dis-
pute by discharging or punishing whether by disnmissal or
ot herwi se, such protected workman, save with the express
permssion in witing of the authority before which the
proceedi ng i s pending.

Agreeing with the findings of the Enquiry O ficer contained
in the report submitted by himin respect of the allegation
of grave msconduct under C. 10(a) (2) of the Standing
Orders of the appellant’s establishnent, as applicable to
Respondent No. 2, a protected worknman, the Managenent
decided to dismiss, him As respondent No. 2 was a worknman
and an Industrial Dispute being reference No. 35 of 1964,

was pending before the Industrial Tribunal, Assam at
Gauhati, the managenent could not straightway dismiss the
respondent . Accordingly, by its letter dated Novenber 10,

1966, the Managenent informed respondent No. 2 that he had
been found guilty of the charge contained in the charge-
sheet served on himon Septenber 19, 1966 and that he would
be dismissed from service of the Conpany but that the
puni shrent  woul d-not be put into effect pending orders of
the conpetent authority Under s. 33 of the Act. and in the,
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neantime, he would remain under suspension. On the sane
date, an application was nmade by the Managenent-appell ant
before Respondent MNo. 1, wunder s. 33(2) of the Act.
Respondent No. 2 while admitting by his letter dated
Novermber 17, 1976, that he was not yet dismissed as per
letter dated 10th Novenber, 1966 but only had to be under
suspension wthout pay till the decision of the authority
concerned, requested the appellant to allow himto avail the
privileges of drawing ration (at per staff ration rate) and
to have free supply of tea and firewood, as per rules.
Thereafter, on Decenber 24, 1966, the respondent filed
before the Industrial Tribunal a conplaint under s, 33A of
the Act alleging contravention of the provision$ of s. 33 of
the appellant praying for a decision in the matter. On June
27, 1967 when the appellant’s original application under s.
33(2)(b) of the Act was till pending, the appellant nmade an

application to the Industrial Tribunal praying that the said
application be treated as one under s. 33(3)(b) of the Act.
By his order dated July 10, 1967, Respondent No.1 refused to
treat the Managenent’'s original application under s. 33(2)
of the Act as one under s. 33(3)(b) of the Act and rejected
the same as not maintai nabl e hol ding that the Managenment had
violated the provisions of the Act in dismssing the
respondent who was admittedly a protected workman 'w thout
obtaining the permission from the Tribunal. The wit
application filed by the appellant in the Assam Hi gh Court
assailing the said orders was disnissed with the observation
that the puni shment of dism ssa

440
having already been.infficted without conplying. with the
provisions of s. 33(3) (b) of the Act, an Ex Post Facto

perm ssion could not be granted.
Al'l owi ng the appeal by special |eave the Court
HELD : 1. The Courts charged with the duty of adm nistering
justice have to renenber that it is not the form but the
substance of the matter that has to be | ooked into and the
parties cannot be penalised for inadvertent errors commtted
by them in the conduct of their cases. It is equally
important for the Courts to renenber that it is necessary
sonmetines in appropriate cases for pronotion of justice to
construe the pleadings not too technically or in a pedantic
manner but fairly and reasonably. [444 F-@G
Western India Match Co. v. Worknen, [1963] 2LLJ 459 -at p.
464 appl i ed.
2. The Labour Courts and Tribunals are conpete-.it to “allow
the parties when they are not actuated by any oblique notive
to modify their pleadings to subserve the interest of
justice. [445 A
Patna Electric Supply Co. 'Ltd. Patna v. Bali Bai & / Anr.
[1958] S.C.R 871, followed.
3. In the present case :-(a) The appellants -origina
application being, in fact andin subst ance foor
perm ssion under s. 33(3) of the Act, The Tribunal " should
di spose of the | same in conformity with law after going
into the following points
1. Whether it is conclusively proved that the
signatures of the Manager of the Borpukburie
Tea Estate on the aforesaid cheque No. 53 were
forged ?
2. What becane of the report which appears to
have been nade by the appellant to the police
in respect of the said cheque and what is the
i mpact of the result of that report on the
truth or otherwi se of the alleged forgery ?
3. Wiether a prima facie case for dismssal of
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the respondent is nmade out by the appellant?
4. whether the appellant’s decision to dismss
the respondent was bona fide or was it an
outcome of any wunfair |abour practice or
victimsation ?
5. Whet her the respondent was entitled to any
paynment in the interegnum between the
concl usion of the enquiry and the final order
of the Tribunal ? [445 A-E]
[ The Court gave further directions to dispose of the matter
wi th utnost despatch not exceeding six nmonths of the receipt
of the order after going into the points suggested]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1764 of
1971.

(Appeal by Special Leave fromthe Judgnent and Order dt. the
18th Septenber, 1970 of the Assam & Nagal and Hi gh Court at
Gauhati in Cvil Rule No. 236 of 1967)

F. S. Narinian, P. H Parekh & S. N. Choudhari

For the Appell ant

K. P. Gupta & B. B. Tawakl ey

For Respondent No. 2
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Ex-Parte : For Respondent No. 1

The Judgnent of the Court was delivered by

JASWANT SINGH, J.-This appeal by special |eave s directed
agai nst the judgnent and order dated Septenber 18, 1970 of
the High Court of Assam and Nagal and passed 'in Cwvil Rule
No. 236 of 1967 filed by the present appellant.

The, facts giving rise to this appeal are : Shri ' Naresh
Kurmar Gangul i, respondent No. 2 (hereinafter referred to as
"the respondent’) was enpl oyed in the Borpukhurie Tea Estate
bel ongi ng to Bi shnauth Tea Company Ltd. (which is engaged in
the cultivation and manufacture of tea and enploys 'a |arge
nunber of workmen of various categories to carry on its
busi ness) as a 2nd Cerk and was recognised as a ' Protected
Workman’ within the nmeaning of section 33(3) of the
Industrial Disputes Act, 1947 (hereinafter referred to as
"the Act’). On Septenber 11, 1966, the Company’s cheque No.
53 which allegedly bore the forged signatures of the Manager
of the Borpukhurie Tea Estate was encashed from a |oca
banker. On enquiry, Mansid Munda, the factory chowkidar
stated that the cheque was cashed under instructions of the
respondent and proceeds thereof anmpbunting to Rs. 680/- were
handed over to the latter at the garden. office.  As the act
of the respondent prinma facie constituted a grave m sconduct
under clause 10(a) (2) of the Standing Orders of the Es-
tablishment, a charge sheet was served on himon “Septenber
19, 1966 accusing himof obtaining noney through Mansid
Munda from the local banker by forging the Manager’s
signatures on the aforesaid cheque and calling upon him to
submit his explanation in regard thereto which he did  on
Septenber 22, 1966. As the explanation tendered by the
respondent (which was one of denial) was found to be
unsatisfactory, an enquiry into the charge was held by M.
R R L. Pennoll, Superintendent of the Conpany. The
respondent who was present throughout the enquiry was
af forded opportunity to cross-exani ne the w tnesses produced
on behalf of the Conpany and to produce evidence in his
def ence. At the conclusion of the enquiry, the Enquiry
Oficer submtted his report stating therein that the
material adduced in the course of the enquiry proved that
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the respondent was guilty of grave m sconduct as envisaged
by the aforesaid clause of the Standing Oder. The

Managenent, therefore, decided to dismiss the respondent.
As the respondent was a protected workman and an industria

di spute, being reference No. 35 of 1964, was pending before

the Industrial Tribunal, Assam at Gauhati, the Managenent
could not straightaway di sm ss the respondent. Accordingly,
by its letter dated Novenber 10, 1966, the Managenent
i nforned the respondent that he had been found guilty of the
charge contained in the charge sheet served on him on
Septenber 19, 1966 and that he would be dism ssed from
service of the Conpany but that the punishment would not be
put into effect pending orders of the conpetent authority
under section 33 of the Act, and in the nmeantinme, he would
remai n  under suspension. The comruni cation dated Novenber
10, 1966 witten on behalf of the appellant to t he
respondent ran as under:-

442

"Shri N. K Canguli

2nd d erk,

Bor pukhurie T.E

P.O. Charali

Dear Sir,

You are, hereby informed that you have been found gqguilty
after due hearing of 'your case as prescribed by Standing
Orders of the charge served on you in ny letter of the 19th
Sept enber, 1966.

You are accordingly infornmed that you w |l he dismnssed from
the service of the conpany.
This punishment will not be put - into effect pending orders

of the conpetent authority wunder section 33 of the
Industrial Disputes Act, 1947 and in the neantine you wl]l
remain tinder suspension. As ny enquiry-into the ' charge
against you has concluded, you wll ~ not receive any
subsi stence al | owance during this period of suspension
Yours faithfully,
Sd/ 1< W P. Swer,
Assistant-in-Charge."
On the sane date, an application was nmade by the Managenent
before the Presiding Oficer, Industrial Tribunal, ~Gauhati
under section 33(2) of the Act. On Novenber 17, 1966, the
respondent addresed the followng comunication to - the
Manager of the Borpukhurie Tea Estate :-
"The Manager,
Bor pukhuri e Tea Estat e,
Charail P.O
Sir,
It appears to me fromyour letter dated 10-11-
66 that | amnot yet dismissed, only | have to

be on suspension without pay till you receive
any decision fromthe authority..
So, as | amnot yet dismissed, you will | allow

me to avail the privilege in connection wth
any service wth the Conpany as below and
other if there are.
(1) Ration "Rice & Atta" (As per staff
ration rate)
(2) Tea "Free of cost’ (Still I amdue to get
a nonth ration)
(3) Fire-wood "Free of cost (Already to get
for the further nonths of the year),
I will be happy of your early action in this
matter. Soliciting an early confirnation
Yours faithfully,
Sd/- N K. Gangul
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2’nd derk."
443
On Decenber 24, 1966, the respondent filed before the Indus-
trial Tribunal a conplaint under section 33A of the Act
all eging contravention of the provisions of section 33 of
the Act by the appellant and praying for a decision in the
matter. On  June 27, 1967, when its original application
under section 33(2)(b) of the Act was still pending, the
appel lant rmade an application to the Industrial Tribuna
praying that the said application be treated as one under
section 33(3)(b) of the Act. This application is reproduced
bel ow for facility of reference :-
"1.- That in submtting the application U s.
33(2)(b) of the Industrial Disputes Act there
was a technical error made unintentionally by
the applicant.
2. That a reading of the application wll
clearly indicate that the Managenent in fact
intended to, conply with the provisions of
section 33(3) of the Act and not of section
33(2) of the said Act , al t hough t he
application is described as such

3. That even the Managenent’s letter dated
10th ~Novenber, 1966 addressed to Sri N K
Ganguli will also indicate that action was

bei ng taken U's 33(3) of the I.D. Act.

It is, therefore, prayed that the, Hon' ble

Tri bunal may be pleased to treat t he

application as oneU's 33(3) of the Industria

Di sputes Act and for this etc.”
By his order dated July 10, 1967, the Presiding Oficer of
the Industrial Tribunal refused to treat the Managenent’s
original application under section 33 (2) of the Act as one
under section 33 (3) (b) of the Act and rejected the sane as
not mai ntai nabl e hol ding that the Managenent had viol ated
the provisions of the Act in dismssing the respondent who
was admittedly a protected work-man ’'w thout obtaining the
perm ssion fromthe Tribunal’. Aggrieved by this order, the
Managenent filed an application before the H gh Court  under
Article 226 of the Constitution seeking issuance of'a wit
of certiorari or mandamus or any other appropriate wit
guashing the aforesaid order dated July 10, 1967 of the
Industrial Tribunal but the sanme was disnmissed wth the
observation that the punishnent of dism ssal having already
been inflicted w thout conplying with the provisions of
section 33(3)(b) of the Act, an Ex Post Facto perm ssion
could not be granted. It is against this order that the
Management has come up in appeal to this Court.
Appearing in support of the appeal, M. Narinan  has  urged
that though it nmay be open to an |Industrial Tribunal to
wi thhold the permission contenplated by section 33 (3) (b)
of the Act if it finds that an enpl oyer has not been able to
make out a prima facie case justifying disnissal ‘of a
workman or if it finds that there is material to establish
that the enployer was guilty of unfair |abour practice  or
victimsation, there was no justificationin the instant
case for the
444
Industrial Tribunal to hold that the appellant had viol ated
the provisions of section 3 3 (3) (b) of the Act or to
refuse to accede to the prayer of the appellant to treat its
original application dated Novenber 10, 1966 as one under
section 33 (3) (b) of the Act ignoring the Teal substance
t her eof .
We find considerable force in the subm ssions nade by M.
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Nari man. The facts and circunstances of the case especially
the wunderlined portions of the correspondence reproduced
above i.e. the appellant’s very first letter dated Novenber
10, 1966 to the respondent which expressly stated that as
the latter had been found guilty after due enquiry, he would
be di sm ssed from service of the Conpany but the puni shrment
woul d not be put into effect pending orders of the conpetent
aut hority under section 33 of the Act and in the neantine he
woul d remain under suspension, and the respondent’s own
application dated Novenber 17, 1966 to the Managenent for
permssion to avail of the privileges of rations etc.
connected with his service on the plea that he had not ’yet’
been dism ssed, as also the avernents in the ultimate part
of paragraph 10 of the appellant’s application dat ed
Novenber 10, 1966 to the Industrial Tribunal to the effect
that the respondent- workman had been informed that the
appel l ant had decided that he should be disnissed for
m sconduct, under cl ause 10(a) (2) of the Standing O ders but
until 'perm ssion of the Tribunal is received, he would be
under suspension clearly show that the appellant had not
di smi ssed - the  respondent but had only decided to dismss
him and the Industrial Tribunal and the High Court were
mani festly wong in making Auction to the contrary. It is
unfortunate that both the Industrial Tribunal and the Hi gh
Court tried to clutch at some stray words here and there to
justify rejection of the appellant’s prayer to treat its
original application as one under section 33 (3) (b) of the
Act and in so doing mssed the real pith and substance of
the application. The courts charged with the duty of
adm nistering justice have to remenber that it is not the
form but the substance of the matter that has to be | ooked
to and the parties cannot be penalised for inadvertent
errors commtted by themin the conduct of their cases. The
following observations nade by this Court in Western ' India
Match’ Company Ltd. v. Their Workmen(1l) are opposite in this
connection : -
Agai n, as in nost questions which conme before
the Courts, it is the substance which nmatters
and not the form and every fact and
circunstance relevant to the ascertai nnent of
the substance deserve careful attention."”
It is equally inportant for the Court to renenber that it
"i's necessary sonetines in appropriate cases for pronotion
of justice to construe the pleadings not too technically  or
in a pedantic manner but fairly and reasonably.
Keeping in viewtherefore the totality of 'Iie facts and
ci rcumnst ances of the case and the purport of t he
observations of this Court
(1) [1963] 2 L.L.J.459, 464.
445
in Patna Electric Supply Co Ltd. Patna v. Bali Bai &
Anr. (1) to. the ,effect that the Labour Courts and Tribunals
are conpetent to allow the parties when they are not
actuated by any oblique notive to nmodify their pleadings to
subserve the interests of justice, we are of the view that
the present is an eninently fit case in which the industria
Tribunal should treat the appellant’s original application
which was in fact and in substance for permission as one
under section 33(3)(b) of the Act and dispose of the sanme in
conformty with law after going into the follow ng points : -
1. Whether it is conclusively proved that the
signatures of the Manager of the Borpukhurie
Tea Estate on the aforesiad cheque No. 5 3
were forged ?
2. What becane of the report which appears to
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have been nade by the appellant to the police
i n- respect of the said cheque and what is the
i mpact of the result of that report on the
truth or otherwi se of the alleged forgery ?
3. Wiether a prima facie case for dismssal of
the respondent is made out by the appellant ?
4. \Whether the appellant’s decision to dismss
the respondent was bona fide or was it an
outcome of any wunfair |abour practice or
victimsation ?
5. Whet her the respondent was entitled to any
paynent in the interregrium between the
concl usion of the enquiry and the final order
of the Tribunal ?
Accordingly, we allow the appeal, quash the aforesaid orders
of the Industrial Tribunal and the High Court and renit the
case to the former wth the direction to treat t he
appel l ant* s af oresai d application dated Novenmber 10, 1966 as
one under section 33 (3) (b) of the Act and to dispose of
the same with utnost despatch not exceeding six nonths of
receipt of the order, after going into the point get out
above. The parties shall be allowed to- adduce such
evidence as they may like in respect of the aforesaid
poi nt s. The <costs of this appeal shall be paid by the
appel | ant to the 2nd Respondent Worknman whi ch. is
,quantified at Rs. 1500/-. The order in C MP. 5411/71
shal | stand
S.R
Appeal al | owed.
(2) (1958) S.C. R 871.
446




