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These two sets of crimnal appeals arise out of two crimnal cases filed
agai nst Respondents Nos. 1 to 6 and the fall out thereof unfol ding against
currents and cross /currents of political vicissitudes. Facts leading to these
appeal s are as under:

The CGovernnent of Tanmil Nadu formed a Tami|l Nadu Small |ndustries
Corporation Limted (for short "TANSI'). It was registered under the Conpanies
Act, 1956 as a Covernnent Conpany. The entire shares, nanely, 100% of the
shares of the said Corporation, were held by the government. 1In the

Menor andum of Association it is stated that the said conpany is forned 'to take
over fromthe Governnent of Tam | Nadu any of their production and/or servicing
units with the rights and liabilities of 'the Governnment of Tami| Nadu so far as they
relate to such units’. Article 72 of Articles of Association enmpowers the
CGovernment to appoint all the Directors with the power to remove any Director
fromtinme to time. Article 79 enpowers the Governnent to appoint and renpve

the Managing Director. Simlarly Governnment can al'so appoint a Chairnman and

Vi ce- Chai rman of the Board. The Chairman can reserve for the approval of the
Gover nnent any proposal s or decisions of the Board in respect of any of the
matters regarding (a) increase or reduction of the capital of the Company; (b)

| oan granted by the Conpany or giving of a guarantee or -any other financia

assi stance to any person or concern; (c) w nding up of the Conpany; and (d)

any other matter which in the opinion of the Chairman be of such inportance as
to be reserved for the approval of the Governnent. |n respect of any proposal or
deci sion of the Board reserved for the approval of the CGovernnent no action

shal | be taken by the Conpany until approval to the sane has been obtai ned.

The Government al so exercises the power to issue directives or instructions as it
may deemfit in regard to finances and the conduct of the business and affairs of
the Conpany and the Directors shall duly conply with and give effect to such
directives or instructions. TANSI has 10 Directors-and all of themwere the

noni nees of the Governnment of Tami| Nadu, including the Chairman-cum

Managi ng Di rector who was an | AS officer

Article 77-a(4) provides that the Board shall not dispose of the |and
transferred to the Conpany by the Government other than to Tami | Nadu
CGover nent Depart nent s/ Undert aki ngs/ Boards or Governnment of |ndia
Depart ment s/ Undert aki ngs/ Board wi t hout the previous witten approval of the
CGover nrrent . A Code of Conduct for Mnisters was brought into force by
G O Ms. Nos. 1350 on June 16, 1968 which was revised fromtime to time and
clause 2(b) thereto provides that "a Mnister shall refrain frombuying from or
selling to, the Governnent any inmmovabl e property except where such property
is conpul sorily acquired by the Governnment in the usual course and refrain from
starting, or joining, any business’. After the formation of TANSI Corporation
and transfer of Governnent Industrial Units to it, some of the units started
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incurring |osses. Therefore a report was sent by TANSI to the Government to the
effect that sonme of the industrial units are consistently incurring | osses. On 30th
Septenber, 1985 the CGovernnment decided that eight units nentioned in the

G O Ms. 832 can never be nade vi abl e whatever neasures to be adopted to

achi eve the objects for which they were set up in the public sector and therefore
their continuance will cause a drain on the finance of TANSI. TANSI Enanel | ed
Wres, Quindy and TANSI Foundry, Guindy, situate in Thiru.vi.ka.Industria

Estate were two of the units anmong the eight identified as the units incurring

| osses nentioned in the said GO Therefore, the CGovernnent decided that

TANSI shoul d cl ose down the 8 units and explore the possibility of disposing the
properties by inviting offers through advertisenents in newspapers.

In pursuance of the G O, Ex.P-21, TANSI Foundry unit was officially close

as per Ex.P.-33. Qut of the total extent of 5.535 acres of |and and 3267 sq.nts.
of buildings in TANSI Foundry, an extent of 0.545 acres of |and and 569 sqg.nts.

of building were transferred to Tami | Nadu Corporation for Devel opment of

Worren on 15.5.1987 by TANSI after collecting Rs. 12.21 | akhs. Advertisenments
were issued on 31.8.1988 for disposal of the remaining extent of |and and

buil ding and four offers were received. The offers of Ashwini Plastic and
ENCOFED were recomended to the Government after the approval of the

Board, but the Governnent did not give approval on the ground that it will be
nore advantageous to TANSI to-call for fresh tenders after parcelling out the |and
into industrial plotsin accordance with the Madras Metropolitan Devel oprment
Authority rules and regulations. On 30.4.1990 Jaya Publications, an unregistered
partnership firmin which J.Jayal alitha, Accused No. 1, and Sasi kal a, Accused

No. 2, were partners, purchased |and adjacent to the TANSI property in dispute
fromH tex Equi pment conpany vide sale deed, Ex.P.-57, at the assessed market

val ue of Rs. 6 |akhs per ground whichis at par with the guideline value of

Regi strati on Departnent. In the general elections held on 13.5.1991 for the
Tam | Nadu Legi sl ative Assenbly Al ADMK party came to power and

J.Jayal alitha, accused No. 1, becane the Chief Mnister. On 29.9.1991 Jaya
Publ i cati ons agai n purchased another adjacent | and from | dhayam Publications

vi de sale deed (Ex.P-8) at the assessed market value of Rs. 7.32 |akhs per

ground [270 sqg. yards]. On 10.10.1991 an advertisenent was published for

di sposal of TANSI Enanelled Wre Units adjacent to the TANSI Foundry in the
Thiru.vi.ka.lndustrial Estate.. Pursuant to this advertisenent R R Industries and
two ot her conpanies submitted tenders for purchase.  Ex.P-22 is the quotation
given by R R Industries. The price of one square neter of land had been
mentioned in that quotation as Rs. 1850, which works out to Rs. 4.12 |akh per
ground.

On 14.10.1991 a neeting was held under the chairmanshi p of the Chief

M nister J. Jayalalitha for the review of the perfornmance of the TANSI and A-4

M nister for Rural |ndustries, A-3 Chairnman-cum Managi ng Director of TANSI

P.W 11 Chief Secretary, P.W 14 Secretary lndustries Departnent and P.W 16
Secretary, Finance Departnent attended the said meeting and several decisions

were taken for the revival of TANSI. One of the decisions taken at the neeting is
that TANSI may sell the properties of its unit which are defunct and TANSI

Foundry unit was identified as a defunct unit and the estinmated sale price was
fixed at Rs. 1.5 crore, but without any | and valuation report on record. It was also
deci ded that TANSI rnust identify nore such properties for sale and can send a
proposal to the Government along with all details and topography sketches
recommendi ng the sale and that the vacant sites available for the running units

can be plotted out into industrial lots for selling themat market value with a view
to rai se sone resources. On 6.11.1991 Governnent directed all public sector
undertaki ngs to obtain prior approval of the Government in respect of all tenders
for works, equipnent, etc and all purchases whether by open tender or by limted
tender enquiries etc. where the value of the contract exceeds Rs. 1 crore. It also
directed that the proposals should be sent with the reconmrendati on of the Board

to the Admi nistrative Department concerned and that Adm nistrative Departnent

may follow circuit procedures to circulate the file to concerned Mnister, Mnister
for Finance and Chief M nister.

The Board of Directors of TANSI resolved to constitute a Sub-Committee
consisting of the Directors for evaluating the offers received in respect of TANSI
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Enanmel |l ed Wres pursuant to the advertisenent issued on 10.10.1991 and to

nmake recomendati ons for the disposal of the assets of the closed units of

TANSI . The nenbers of the Sub-Commttee appointed by the Board were

Chai rman- cum Managi ng Director of TANSI, who is also the Director of TANSI

Abdul Hasan, the Director of TANSI and Joint Secretary, |Industries Departnent,

and C. Madakkannu, Chief Engi neer (Buildings),PW, who is also the Director of
TANSI. Advertisenents were caused to be published in | eading newspapers on
21.11.1991 calling for offers through tenders for the purchase of the property of
TANSI Foundry. A letter was addressed by the Managing Director (A-3) to the
Sub- Regi strar, Adayar (P.W 1) intimating that they want to dispose of land in
Thiru.Vi.Ka.lndustrial Estate and requesting to furnish the guidelines price of the
| ands situate in Block No. 5 at Al andur. Sub- Regi strar, Adayar replied (Ex.D 39)
that there was no guideline value for survey nunbers 86, 87, 88, 90, 91 Part, 92
Part and 93 Part, in Block No. 5 of Adayar Village which are the properties in

di spute. He further stated that in the adjoining property in Block No. 6 of
Thiru.Vi.Ka.lndustrial Estate, the value of one sqg.feet was Rs. 305/-, which
worked out to Rs. 7.32 lakhs per ground. It is inportant to note that Block Nos. 1
to 6 of Adayar village are situated in Thiru.vi.ka.lndustrial Estate. The Sub-
Conmittee of TANSI met on 25.11.1991 to consider the offers for the disposal of
TANSI Enanelled Wres Unit for which an advertisenent was published on

10. 10. 1991. The tender given by R R Industries and other two tenders given by

ot her conpani es were pl aced before the Sub-Committee and it passed a

resolution calling for a report regarding the guideline price of the land and a
report fromthe Public Wrks Departnent regarding the value of the buildings.

After consideration of ‘all the offers the Sub-Committee deci ded that TANSI may

try again for better offer by giving advertisenents. Again advertisenents were
publ i shed on 21.11.1991 and 22.11.1991 calling for tenders for purchase of the
property of TANSI Foundry, four tenders were received at the TANSI office and

they were opened in the presence of all the tenders on the sane day. Ex. P- 29
is the offer of Jaya Publications in which J. Jayalalitha, A-1 and Sasikala, A-2 are
partners. Ex. P-13 is the offer of Aban Constructions and Ex. D-15 is the offer of
ENCOFED. Tami| Nadu Snal | | ndustries Devel opment Corporation (Sl DCO

al so subnmitted a tender. Jaya Publications offered to purchase the entire | and
at the rate of Rs. 3.01 | akhs per ground. Aban Constructions offered to purchase
the | anded property at the rate of Rs. 1,77,325/- per ground, but it offered to
purchase only 1.72 acres and not the entire property. ENCOFED offered to

purchase 2000 sq.ms of land at rate of Rs. 1, 33,333 per ground while SIDCO
offered to purchase the land at Rs. 502/- per sq.nt.

Al the offers were placed before the Sub-Comittee for consideration and

it decided that A-3 who is the Chairnman-cum Managing Director, TANSI, shoul d
negotiate with Jaya Publications since the offer of Jaya Publications was Rs.
1,82,13,150/- which is the highest of all the four bids and they should take up the
matter with the Board by a note in circulation for a decision regarding the

di sposal of the property. Ex. P-30 are the Mnutes of the neeting of the Sub-
Conmittee and the sane were initiated by P.W 8 and A-3. The 'Board

consi dered the matter and it was noticed that thevalue offered for the |land by the
hi ghest bidder was Rs. 1, 62,93, 150 which worked out to Rs. 3.01 | akhs and 't hat
though it was much | ower than Rs. 7.30 | akhs which was the guideline val ue for

Bl ock No. 6 of Thiru.vi.ka.lndustrial Estate, it was narginally higher than the

val ue fixed by the Collector under Ex.D 20 as the Col |l ector had fixed the price

per ground for the property at Rs. 3 lakhs. The note further indicated that TANSI
had al ready decided to sell 2.52 acres of |land of the sane unit to Tam | Nadu

Sugar Federation at Rs. 3 |akhs per ground and, therefore, the price of Rs. 3.01

| akhs of fered by Jaya Publications could be considered reasonable. It was al so
taken into consideration that Rs. 19.20 | akhs was offered by the highest bidder

for the building and that heavy structures avail able at TANSI Foundry may be

useful for a heavy engineering workshop and for a buyer who does not intend to

put up a heavy engi neering workshop, the value is only notional and at best is
only a scrap value. Therefore, nmenbers of the Board reconmended to the

Government selling a portion of the | and of about 2.98 acres at the rate of Rs.
1,350/- per sqg.nt., that is, Rs. 3.01 |lakhs per ground, and that the exact extent of
the land to be sold could be neasured at the tine of handing over and the exact
amount coul d be collected and the building neasuring 2698 sq. nts. could be

sold at a cost of Rs. 19.20,200/-. The resolution was unani nously adopted and
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signed by the Managing Director and other seven Directors. A proposal was

sent to the Governnment on 30.12.1991 and the proposal of TANSI was exam ned

by the Governnent. There were certain notings nade therein that the rate of 3

| akhs per ground was much | ower than the guideline value of Rs. 7.30 |akhs per

ground as nentioned by Regi stration Department. Further, the file was marked

to "Mnister (Rural Industries)’, "Mnister for Finance’ and ' Chief Mnister’. It is
stated that the markings to other Mnisters were cancelled by the Mnister (Rura

| ndustries). The M nister for Finance approved the proposal on 14.1.1992. By

G O M. No. 18 issued on 20.1.1992 the CGovernnent approved the sale of

TANSI Foundry property to Jaya Publications. Jaya Publications, in turn, was

i nfornmed of the decision of the Government by Ex. P-36 with which a draft sale
agreement for getting NNO. C. fromthe Inconme Tax Departnment, was encl osed

An agreenent for sale was entered into between TANSI and Jaya Publications

on 4.3.1992 and the said docunent was registered conditionally because the

val ue of the land and buil ding was | ess than the market val ue and gui deline

val ue. Board of Directors of TANSI took note of the fact that the actual extent of
| and sold was 3.0786 acres when it was neasured.

Under ~Section 47-A of the Indian Stanp Act (as in force in Tam | Nadu),
Sub- Regi strar, Adayar, P.W1, referred to the Special Deputy Collector (Stanps)
- A5 - for fixing the market value of the TANSI Foundry |and by his proceedi ngs
Ex. P-3 as the value was | ess. By proceedings dated 7.12.1992, Ex.P.-6, he
fixed Rs. 3.00 | akhs per ground as the market value for the TANSI Foundry | and.
In Wit Petition No. 472 of 1993 in the Hi gh Court of Madras relief is sought for
setting aside the sal e deeds executed in favour of Jaya Publications and Sas
Enterprises on the ground that the sal e deeds are invalid docunents and for
resunption of |and by the Government. We are not concerned with this wit
petition in these proceedi ngs.

A private conplaint was l'odged before the I X Metropolitan Magistrate
Court, Sai dapet, seeking to punish J. Jayalalitha, respondent No. 1 herein, for
of fence under Section 169 |PC for having purchased Governnent |and in
viol ati on of Code of Conduct for M nisters. In view of several conplaints and on
the basis of nedia reports, the Government referred the matter to CB.C.1.D. on
which a crine cane to be registered incrine No. 17 of 1996 Ex. P-75 is the First
Informati on Report in the said crine. I nvestigation was taken up by P. W27 and
two cases were registered as Special C. C. No. 4 of 1997 and Special C. C No.
13 of 1997 agai nst the respondents.

A-1 was charged under Section 120-B I PC, Section 13(2) read with
Section 13(1)(c) & 13(1)(d) of the Prevention of Corruption Act, and Sections
409, 169 and 420 read with Section 34 IPC.—A-2 was charged under Section
120-B I PC, Sections 13(2) read with Section 13(1)(c) and (d) of the Prevention of
Corruption Act read with Section 109 | PC, under Sections 409 read with 109 | PC,
169 read with 109 I PC and 420 read with 34 | PC. A- 3 was charged under
Section 120-B I PC, Section 13(2) read with 13(1)(d) of the Prevention of
Corruption Act, Section 119 IPC read with Section13(2) read with /13(1)(d) of the
Prevention of Corruption Act, and under Sections 169 read with 109, 420 @ and
409 IPC. A 4 and A-5 were charged under Section 120-B I PC, under Section
13(2) read with 13(1)(d) of the Prevention of Corruption Act, under Section 119
| PC read with Section 13(2) read with 13(1)(d) of the Prevention of Corruption
Act, and under Section 169 read with Section 109 | PC. A-6 was charged under
Section 120-B I PC, under Section 119 read with 13(2) read with 13(1)(d) of the
Prevention of Corruption Act and under Section 13(2) read with 13(1)(d) read
with 109 | PC.

The Trial Judge convicted A-1 under Section 120-B read with 13(2) read
with 13(1)(c) and (d) of the Prevention of Corruption Act. He al so convicted A-1
under Sections 13(2) read with 13(1)C ) and 13(2) read with 13(1)(d) of the
Preventi on of Corruption Act and under Section 409 |IPC and for each charge, A-
1 was directed to suffer rigorous inprisonment for a period of three years and to
pay a fine of Rs. 10,000/- with the direction that in default of payment of fine, A-1
will suffer sinple inprisonment for three nonths. Simlarly, the trial Judge
convicted A-2 under Sections 120-B IPCread with 13(2) read with 13(1)(c ) and
(d) of the Prevention of Corruption Act, under Sections 13(2) read with 13(1)(c )
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of the Prevention of Corruption Act read with 109 | PC, under Sections 13(2) read
with 13(1)(d) of the Prevention of Corruption Act read with 109 | PC and under
Section 409 read with 109 | PC A-3 to A-5 were convicted under Sections 120-B
IPC read with 13(2) read with 13(1)(c ) and (d) of the Prevention of Corruption
Act and under Sections 13(2) read with Section 13(1)(d) of the Prevention of
Corruption act and each of them was sentenced to suffer rigorous inprisonnent

for a period of three years and to pay a fine of Rs. 10,000/- in default of which
each of themwas directed to suffer sinple inprisonnent for three nonths for

each char ge. A-6 was convicted under Sections 120-B IPC read with 13(2) read
with 13(1)(c ) and (d) of the Prevention of Corruption Act and he was sentenced
to suffer rigorous inprisonnent for three years and to pay a fine of Rs. 10, 000/ -
with a default sentence of sinple inprisonnent for three nonths. The | ear ned
trial Judge further directed that the sentences inposed upon the accused will run
concurrently. A-1 was acquitted of the charge franmed under Section 420 | PC

and al so the charge under Section 169 IPC. A-2 was acquitted of the charges
framed under Section 169 read with 109 | PC and 420 read with 34 IPC. A-3 was
acqui tted under Sections 119 IPC read with 13(2) read with 13(1)(d) of the
Prevention of Corruption Act and under Sections 169 read with 109 I PC, 420 I PC
and 409 IPC. A-4 and A-5 were acquitted of the charges franed under Sections

119 IPC read with 13(2) read with 13(1)(d) of the Prevention of Corruption Act
and Sections 169 read with 109 IPC A-4 is stated to have di ed subsequent to
the di sposal of the appeal inthe H gh Court and before these proceedi ngs were
filed in this Court. “A-6 was acquitted of the charges under Sections 119 |PC read
with 13(2) read with 13(1)(d) of the Prevention of Corruption Act and under
Sections 13(2) read with 13(1)(d) of the Prevention of Corruption Act and 109

| PC. The charge under Section 420 | PC was dropped in view of the concession

made on behalf of the State of Tamil Nadu in Crimnal Appeal Nos. 395-397 of

2000 deci ded by this Court on 25.4.2002 and reported in 2000(4) SCC 444.

The accused preferred Crl. Appeal Nos. 972, 973, 974, 977, 981 and 987
of 2000 before the Hi gh Court. The Hi gh Court by a judgnent pronounced on
4.12.2001 allowed Crimnal Appeals by acquitting all the accused and di sni ssing
the State appeal

Sunmary of the Findings of the High Court are as foll ows:

1. There is no evidence to.indicate that the Guideline Value had been fixed in
respect of the property in question. |In fact, the'witnesses adnmtted that there
was no guideline value for this property.

2. The charge franed by the Trial Court is based on the Cuideline Value and it

is not permissible to proceed on the basis of market value as the two

concepts are different and, therefore, the procedure adopted by the Tria

Court prejudices the accused. Prosecution has not established that narket

value of the land sold to firns of respondents Nos. 1 and 2 is Rs. 7.32 |akhs

or nore than the price fetched

3. The properties were sold by tender process after due publicity in newspapers
and the highest bid has been accepted. Hence the price offered and

accepted cannot result in wongful loss to one party and gain to another party

in the absence of any vitiating circunstances.

4, The Guideline Val ue not having been established acceptance of Rs.3 | akhs

per ground is reasonable on the basis of the evidence on record, particularly

in view of the offer accepted pursuant to the tender process. Thus there is no
wongful loss to one party or gain to another party.

5. Price paid for small extents of |and or additional stanp duty clainmed on that
basis are paid without demur cannot forma test for fixing the market val ue of

the land in question.

6. The value nentioned in Ex. P.5 for the building or the super-structure ought to
have been taken into consideration by the Trial Court as the sanme contai ned

the necessary details and though it is stated that Exs.P.58 and P.59 were

prepared after ascertaining relevant details, no material was placed in support

of the sanme before the court and, therefore, it could not be said that the
properties had been purchased at a | esser value than what is just.

7. The sale effected by TANSI Enanelled Wres to Ms Sasi Enterprises is not
vitiated. The Sub-Conmittee rejected the offer of Ms R R Industries of

Rs. 4. 12 | akhs on the basis of guideline value. It is only rmuch |later the Sub-
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Conmittee realised fromEx.D-39, letter of the Sub-Registrar, that the subject
matter of sale therein is only of an extent of 240 sq. feet and is in respect of a
smal |l shed. There are other reasons also to reject the offer of R R Industries.

8. The charge of conspiracy could not be established as the properties in
guesti on were not purchased at a price | ower than the Guideline or market

val ue nor is there any independent material to conclude that there is any
conspiracy to commt offences charged herein

9. There is no link established to show that there is a conspiracy to sell the
properties at a |l esser price so as to cause wongful |oss and wongful gain to
enable A-1 and A-2 to obtain the sane.

10. In view of the finding recorded that there was no Cuideline Value and by
reason of the properties sold at Rs.3 | akhs per ground there was no pecuniary
advantage to M's Jaya Publications, the charges under Section 13(2) read

with Sections 13(1)(c) and 13(1)(d) of the PA Act were not established.

11. In regard to A-3, the High Court held that the decision to offer the land in
guestion was that of the Board and not his individual decision and he foll owed

the decision of the Sub-Committee and, therefore, in view of the collective
deci si on taken by the Board or the Sub-Committee he cannot be held to be

gui Ity of ‘any charge.

12. I'n regard to charge agai nst A-4, none of the persons who endorsed the file
had been attributed with corrupt notive and, therefore, there was no evi dence

wort hy of consideration.

13. A-5, who was the Special Deputy Collector (Stanps), was only performng his
statutory duty and fixed the value of the properties in question at Rs.3 | akhs

per ground after notice to the concerned parties. Hence he cannot be held to

be guilty of any charge. Mrreover, since A-5 was an appellate authority

under the statute, he cannot be held to conspire to fix the value at Rs.3 |akhs

per ground, though'it may fetch much higher value in the market.

Agai nst the decision of the High Court in the said appeals, the State

Government not having filed any petitions or appeals, a private party is permtted
to file these appeal s by special |eave. ~ Dr. Subranmani am Swany w th pernission

has filed a separate special |eave petition and no leave is granted to himbut he
has been all owed to address arguments only. W have not separately noticed

his argunents but considered the same in the course of our discussion

The foundation of various charges(is that the property in question was
deliberately sold for less value with a viewto confer pecuniary advantage to the
firmconsisting of AL and A2 which resulted in wongful |oss to the Government
Conpany and w ongful gain to Al and A2.

Exam nation of the evidence on record would-indicate that the w tnesses

had admtted that the properties in question had no guideline value and hence
the charge framed that the properties were purchased bel ow t he gui deline val ue
is defective. Though charge was not based on nmarket value, the learned tria
Judge proceeded to consider the prosecution version by taking Rs. 7.32 |akhs as
the ' market value’ per ground and held that TANSI suffered |oss; the H gh Court,
however, having exam ned as to what exactly was the narket value of the
properties in question, held in effect that the trial court took into account
irrelevant materials and overl ooked rel evant evi dence. As observed by the Hi gh
Court, the property was sold by tender process and'the bidders quoted their
offers and the highest offer was that of firms of respondents Nos. 1 and 2 and
under the circunstances, unless the tender process was shown to be vitiated,

the price quoted by the highest bidder had to be normally taken as the nmarket

val ue. Market value being a variable factor and if a price was quoted and if it
was not shown that the tender was vitiated, then the price quoted by the highest
bi dder had to be taken as the market value. It is the admtted case of the
prosecution that Jaya Publications offered Rs. 3.01 | akhs per ground for the
entire land and it offered to purchase the superstructure and nmachinery at Rs.
19. 20 | akhs and ot her bidders quoted I ess. On an earlier occasion when TANSI
Foundry unit wanted to sell 3.26 acres of land to Tam | Nadu Co-operative Sugar
Federation, the value of a ground was fixed at Rs. 3 |l akhs by the Collector,
Madras. It could be seen fromEx.D- 20 which is a letter witten by the Collector to
the Commi ssi oner of Land Adnministration to the effect that the maxi num sal e
value in the village in Block No.5 of Thiru.vi.ka.lndustrial Estate was Rs. 3,122,613
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per ground based on the sale of a vacant land in S.No. 16/7 of Al andur village.

He recomended that the rate of Rs. 3 |akhs per ground could be fixed as the

val ue for the TANSI Foundry land. That assessnment of the Collector was

accepted by the Comm ssioner of Land Administration as per Ex.P-61 who al so

fixed Rs. 3 |lakhs as value per ground for the TANSI Foundry | and. The tria

Judge rejected the value of land indicated in Ex.D-20 and Ex. P-61 on the ground
that TANSI agreed to sell the land to Tam | Nadu Co-operative Sugar Federation

at that price in view of the condition that the Sugar Federation will put up 15000
sq.ft. of superstructure which would be sold to TANSI at the cost of construction
wi t hout paying any anpunt for the | and on which the superstructure was to be put
up. Therefore, he held that Ex D20, which was accepted by the Comn ssioner

of Land Adm nistration under Ex. P-61, could not be correct basis to say that Rs.
3 lakhs per ground was the market value of the property of TANSI Foundry.

However, Tami| Nadu Co-operative Sugar Federation purchased the entire

property without putting up a superstructure at the rate of Rs. 3 |akhs per ground.
It cannot al so be said that Sugar Federation is a Government organi sation and,
therefore, the land was sold to it by TANSI at a commercial rate. It was a
Federation fornmed by several co-operative societies which were regi stered under
the Tam | 'Nadu Co-operative Societies Act and it could not be treated as a
CGovernment Organi-sation. Therefore, sale of 2.52 acres of |and of TANSI

Foundry to the Sugar Federation was a sale to a private party and the price of

Rs. 3 lakhs per ground offered by the Sugar Federation could be taken into

consi deration for reflecting the nmarket value of the property in question. Ex. D20
and Ex. P-61 in connection with that sale indicating that the value of Rs. 3 | akhs
per ground fixed by the Collector, Madras and Comm ssi oner of Land

Admi ni stration could be relied upon

While on this point the High Court referred to the fact that in Ex.D. 20, the

Col l ector stated that the market value of the land in Bl ock No.4 works out to

Rs. 1, 68, 649 per ground and the disputed property which is situate in Block No.5

is only 180 neters fromthat land. The Collector, however, took into account the

sal e under Ex.P. 60, according to which the sale price per ground is Rs.3,12,613.

The Hi gh Court then adverted to the argunent of the learned Public Prosecutor

that Ex.P.60 shoul d be eschewed from consideration on the ground that it lies

within the jurisdiction of a different revenue district and observed that if Ex.P.60 is
to be ignored, the market value of the disputed property would only be

Rs. 1, 68,649 and not even Rs. 3, 00, 000.

In view of the failure of the prosecution to show that the guideline value is
Rs. 7.32 | akhs per ground and in view of the positive evidence as brought out
through Ex. D-20 and P-61 that the value of the | and of TANSI Foundry unit could
be about Rs. 3 | akhs per ground particul arly when the sale was by way of open
tender, it cannot be said beyond reasonabl e doubt that the property in question
had been under-sold and thus there was loss to TANSI. The view taken by the
Hi gh Court appears to us to be a reasonabl y possible view.

Now we shall exam ne whether Ex. P-8, P-57, P-70 and P-71coul d be
consi dered to assess the market value of the disputed property as Rs. 7.32

| akhs per ground. Each of these docunents was acconpani ed by Form 1-A
wherein the parties acquiesced in the claimfor paynment of excess stanp duty.
The land conmprised in Exs. P-70 and P-71 are snall “in extent and they coul d not

be taken into consideration to be safe guide to find value of the land sold by

TANSI to Jaya Publications because it will be 53 tinmes higher than the extent of

| and conveyed under those docunents. |In fact, PW1 admtted that they are not
conpar abl e sales. The sal e deed executed on 22.9.1991 [Ex.P. 8] by |Idayam
Publications in favour of Jaya Publications had shown the value of the |and at Rs.
4,78,488/- per ground. It was in respect of a small extent situate in block No.6 of
Adyar Village. The said sale deed did not show that the value was Rs. 7.32

| akhs per ground and when the Sub-Registrar wanted to collect additional stanp

duty, it was paid without any demur and fromthis fact, it could not be inferred that
the value of TANSI Foundry land was Rs. 7.32 | akhs per ground. Ther ef or e,

there is no justification in taking the sale consideration nentioned in Ex. P-8
which was only Rs. 4 | akhs and odd per ground and putting it agai nst the

accused by stating that the narket value of the property in questionis Rs. 7.32

| akhs per ground. Ex. P-8 cannot offer a true index to assess the market val ue of
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TANSI Foundry | and at Rs. 7.32 |l akhs per ground. As regards P.57, which was a

sal e deed in favour of Jaya Publications in respect of 5658 sq.ft. situate in block
No. 6 of Adyar Village, the sale price nmentioned therein is Rs.76,344/- only per
ground. But, the Sub-Registrar fixed the value for the purpose of stanp duty at
Rs. 6 | akhs and the stanp duty was paid accordingly. Hence, it stands on the

same footing as Ex. P-8.

It is strongly contended that the recommendation of Rs.3 |akhs per ground
in respect of a transaction to be entered into with Tam | Nadu Sugar Cooperative
Federation is stated not to offer a good guide for fixing the value of the properties
in the present case. The High Court took note of the fact that Tami| Nadu Sugar
Cooperative Federation is not a Governnental organisation to which a
concessi on has been shown on that basis. It is to be noticed that the Trial Court
relied upon four docunents, viz., Exs. P-8, P-57, P-70 and P-71, to show that the
mar ket value of the land in question is Rs.7.32 |akhs per ground. Each of these
document s was acconpani ed by Form No. 1A wherein the parties acqui esced in
the claimfor the paynent of excess stanp duty. It is correctly assessed by the
H gh Court that the price ranged between Rs.76,344 to Rs. 4,78, 484/- per ground.
I ndeed, Exs.P-70 and P-71 indicated that Rs. 8 | akhs per ground woul d be the
val ue but' those docunents involve transfer of a running business. The Hi gh
Court al so gave inportance to the history of the efforts on the part of TANSI to
bring the properties to sale and its failure to obtain the reasonable price at the
earlier floated tenders. The properties, therefore, becane a dead investnent
and interest was being paid by TANSI on |oans borrowed fromthe banks. At the
time of the present transaction, the borrow ngs extended to Rs.1.87 crores and
had to pay Rs.18 | akhs of interest per annum and, therefore, it was not possible
to contend that bringing the properties-in question for sale was inprudent nor it
could be denmonstrated that the advertisement did not give sufficient particulars
or that the tender forms were not made freely avail able or that anyone of the
bi dders was pressurized-into not bidding or bidding for a |l ower ambunt or that a
cartel had been formed or that the bidding in open tender was vitiated in any
manner what soever. |In such cases the courts have always held that the best
price obtained through open tender is an index of the market value of the
property. The Collector of Madras and the Conmi ssioner of Land Reforns
| ooked into the matter and held that an ampbunt of Rs.3 | akhs per ground is the
mar ket val ue of the land in question. Contrary to what is stated by the
prosecution, the valuation in Ex. D-20 was not made on the basis of sale being to
a Governnent Corporation but on the basis of the independent-data relating to
sales of land in the neighbouring blocks. The effort of the prosecution to show
that the actual sale when nade to the Tami | Nadu Sugar Cooperative Federation
was at a far higher price than Rs.3 | akhs per ground since 15000 sqg. ft of built
area was to be given at a cost to TANSI without the plinth area bei ng val ued.
Thi s exclusion of the plinth area has not been established and, on the other
hand, the TANSI Board had passed a resolution not to go in for office space due
to financial constraints but the price per ground was not altered in any nanner
The Hi gh Court has gone into this aspect in detail, citing the rel evant docunents.
Therefore, the price offered by the respondents and accepted by TANSI cannot
be termed to be not a fair price in regard to the properties in question going by
the state of evidence on record. |If the value of the properties is determ ned, as
stated above, the view taken by the H gh Court in respect of the various charges
under Sections 13(1)(c), (d), 13(2) of the Prevention of Corruption Act and under
Sections 409 and 120-B | PC woul d stand to reason

The argument of Sri Andhyarujina and Shri Natarajan is that officers had
proceeded initially on the basis that the land in question had a Cuideline Value of
Rs. 7.32 | akhs per ground and hence the sane constituted a benchmark. The
H gh Court has gone on to examne the case as if it is a valuation court and did
not exam ne the matter in the perspective in which charges are franmed agai nst
the accused. This argument ignores that the gist of the charge is causing
wongful loss or gain in the sale of the |and which could be only on the basis of
its market value and not on assumed figures or notional value. Thus, the finding
of the Hi gh Court that the prosecution has not succeeded in establishing that the
mar ket val ue of TANSI Foundry land sold to Jaya Publications as Rs. 7.32 |akhs
per ground cannot at all be said to be a perverse finding.

We may now proceed to consider the valuation of superstructure. Exhibit
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P-5 showed that the building was worth Rs. 18, 22,654/- which is | ess than the

val ue offered by Ms Jaya Publications. This anpbunt of Rs. 18, 22,654/- was
assessed by one Sivaraman at the instance of PW1 after the sale was effected.

The assessnent of Sivaraman under Exhibit P-5 was not inpeached. On the

contrary, the prosecution placed reliance upon the sane and adverting to the

evi dence of PW 19, the Design Engineer, and Ex.P-59 approved by the Chief

Engi neer wanted to contend that the value of the building is Rs.53,12, 354/-.

PW 19, the Design Engi neer, assessed it at Rs.4,64,75,036/- as could be seen
fromEx. P-58. Subsequently, the sanme was nodified by the Chief Engi neer by
bringing it down to Rs.53,12,354/-. There is a big difference of anount of nore
than 4 crores between the val ue assessed by the PW19, the Design Engi neer

and the value fixed by the Chief Engineer. They did not contain any details as to
how t he val ue had been finally arrived at Rs.53,12,354/- of the building. In Ex.P-
58, the value of the structural colums were shown at Rs.54,32,130/- but in Ex.
P-59, it was shown as 39 | akhs, and no evi dence was adduced before the Court

to show that how these figures were arrived at, although, it is stated that the

wi t nesses had taken about 40-50 pages of note. |If that was so, the same should
have been produced by the prosecution and in the absence of production of

those notes, form ng part of evidence is difficult to accept that the value
nmentioned in Exs. P-58 and P-59 was the correct value for the building. Ex. P.5
shows cal cul ation and indicated that as to how the value for the building was
arrived at which is a docunment offered by the prosecution in evidence.

The gui del i ne value has relevance only in the context of Section 47-A of

the Indian Stanmp Act (as anended by TN Act 24 of 1967) which provides for

dealing with instruments of conveyance which are underval ued. The gui del i ne
value is a rate fixed by authorities under the Stanp Act for purposes of

determ ning the true market value of the property disclosed in an instrunent
requi ri ng paynent of 'stanmp duty. Thus the guideline value fixed is not final but
only a prima facie rate prevailing in an area.’ It is open to the registering authority
as well as the person seeking registration to prove the actual market val ue of
property. The authorities cannot regard the guideline valuation as the |ast word
on the subject of market val ue. This position is nmade clear in the explanation to
Rul e 3 of Prevention of Underval uation of Instrunents Rules. The said

expl anation reads as follows : -

"Expl anation.-the "Cuidelines Register” supplied to the officers is

i ntended nerely to assist themto ascertain prinma facie, whether the

mar ket val ue has been truly set forth in the instrunents. The entries

nmade t herein regardi ng the value of properties cannot be a substitute for
mar ket price. Such entries will not foreclose the enquiry of the Collector
under section 47-A of the Act or fetter the discretion of the authorities
concerned to satisfy thensel ves on the reasonabl eness or ot herw se of

the val ue expressed in the docunents.™

Thi s explanation also will have to be read in conjunction with explanation
to Section 47-A of the Indian Stanp Act (as anended by TN Act 24 of 1967)
whi ch reads : -

"Expl anation.- For the purpose of this Act, market value of any property
shall be estimated to be the price which, in the opinion of the Collector or
the Chief Controlling Revenue Authority or the H gh Court, as the case

may be, such property would have fetched or would fetch, if sold in the
open market on the date of execution of the instrument of conveyance,
exchange gift, release of benam right or settlenment."

This schene of the enactnent and Rul es contenpl ate that guideline val ue

will only afford a prima facie basis to ascertain the true or correct market val ue
undue enphasis on the guideline value without reference to the setting in which it

is to be viewed will obscure the issue for consideration. It is clear, therefore, that
gui del i ne value is not sacrosanct as urged on behalf of the appellants, but only a
factor to be taken note of if at all available in respect of an area in which the

property transferred lies. In any event, therefore, if for the purpose of Stanp
Act guideline value alone is not a factor to deternine the value of property, its
worth will not be any higher in the context of assessing the true narket val ue of

properties in question to ascertain whether the transaction has resulted in any
of fence so as to give a pecuniary advantage to one party or the other
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In ascertaining the true value, the H gh Court has taken note of severa

features. Firstly, the price has been offered by the firmof A-1 and A-2 in a tender
process pursuant to an advertisement issued in a newspaper. A tender process

by the TANSI not being shown to be or denonstrated to be vitiated is a

transparent and good piece of evidence to indicate the real price of the properties
in question. That |ine adopted by the H gh Court cannot be faulted with at all
Secondl y, the adoption of Rs.7.32 | akhs per ground as Guideline Value will have

to be in terns of Tami| Nadu Stanp Act and not de hors the sanme. 1In the view

we have expressed as to the nature of guideline value the finding recorded by

the H gh Court that no Cuideline Value has been fixed in respect of the

properties in question need not be further exam ned. The next basis upon which
the Hi gh Court proceeded to fix narket value is the price of Rs. 3 |akhs per

ground in respect of land sold to Tanmi| Nadu Sugar Corporation Federation. The
said land fornms part of the land out of which a portion is sold to the firns of
respondents. The contention of the prosecution that this is not a conparable
transaction has been rejected by the H gh Court for valid reasons. The approach

of the H gh Court cannot be said to be irrelevant or perverse.

Argunent regardi ng the extent of |and that was sold to the firns of

Respondents Nos. 1 and 2 is raised. It was pointed out that an extra pi ece of
land of 9 cents or so [about 1/10th of an acre] over and above the approxi mate
extent nentioned in the adverti senent was sold to the firmof respondents. W
do not think that this aspect assunes any significance especially in view of the
fact that one of the terns in the advertisenent itself stipulates that the actua
area to be sold will be according to neasurenment. Thus the view taken by the

H gh Court in this regard is perfectly in order and calls for no interference.

The contention that there was enough material on record to show that A-1

had know edge of the purchase of the TANSI Foundry |and and A-1 had signed
several docunments in relation-thereto need not be exani ned because even
proceedi ng on the basis on which the | earned counsel contended would not carry
the matter any further. The stand of respondents Nos. 1 and 2 is not that the
firnms of which they are partners have not purchased the properties in question
but only that respondent No. 1 has not signed sone of the documents leading to
sal e of the properties in question. There is overwhel mi ng evidence on record to
i ndi cate that accused No. 1 has signed the docunents in question, but the denia
of respondent No. 1 appears to be too naove to be accepted in a court of |aw
May be respondent No. 1 might have tried to be unduly cautious w thout fully

understanding the inplications in |aw Fact remai ns that properties in question
have been sold to firnms of which respondents Nos. 1 and 2 are partners. That

fact in the case not being in dispute, it is unnecessary to dilate on this aspect
any nore.

I nsof ar as the of fence under Section 120B is concerned, it is not clear

fromthe argunents nmade by the | earned counsel on-behalf of the appellants in

what manner the conspiracy is sought to be established. How there have been
neeting of the mnds of different accused at different stages and what the

conmon design has been, is not clear. Even if we assune for the purpose of
argument that some of the officers of the Government were circunspect in their
attitude having come to the conclusion that A-1 was interested in purchase of the
properties and have put their seal to such act either tacitly or over zeal ously by
bei ng too expressive of the sanme, we cannot hold that there was a conspiracy
anongst various persons.

In the present case, conspiracy was sought to be inferred fromthe
conduct of several accused. The contention on behalf of the State was that while
putting a note on 13.1.1992 A-4 had stated that he verified with A-3 and cane to
know t hat the market value of the property was Rs. 3 |akhs per ground for |arger
extent and that A-4 could not have verified it with A-3 on 13.1.1991 and,
therefore, conspiracy could be inferred. The note file indicates that A-4
di scussed with Secretary (lndustries), Joint Secretary (Industries) and Chairnan-
cum Managi ng Director, TANSI (A-3) which neans that before he nmade the said
note, he discussed the issue not only with A-3 but also with other two persons
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and thereafter came to the conclusion that the price was Rs. 3 | akhs per ground.
One of the contentions raised on behalf of the State in the case was that the note
file - Ex.P-48 - prepared at the Secretariat was not circulated to A-1 and it was a
del i berate om ssion on the part of A-4 and, therefore, it would be inferred that
there was a conspiracy in the matter. It was also indicated that GO M. No.
836 of 1991 - Ex.P-53 - directed that the Board of Managenent shoul d exercise
proper scrutiny in the approval of all tenders and purchase contracts and t hat
prior approval of the Governnent should be obtained in respect of all tenders for
wor ks, equi pnents, etc. and all purchases whet her by open tender or by limted
tender enquiries, etc. where the value of the contract exceeds Rs. 1 crore.
Therefore, the said note file should have been circulated to A-1 for approval and
not circulating the said note file to A-1, offence of conspiracy could be held to
have been nade out. The | earned Judge held that GO M. No. 836 of 1991

had to be read in its entirety and if it is so read, it would show that it would be
applicable only in respect of financial outgo by neans of tender for works or for
purchase of equi pments and-all purchases as noted in different paragraphs

thereof and this GO was issued only as a financial discipline neasure and to

noni tor- the expenditure above Rs. 1crore and the word ’'tender’ used in the said
G O did not nean that the sale of land by TANSI will also cone within the anbit

of the said GO since it was clear fromthe word ’'contracts’ wused in the said
par agraphs that the G O was applicable to the tenders for works, equipnents,

etc. if it is for purchase and not for sale of property. [Inasmuch as in the nmarkings
in the note file there was reference to 'Mnister (Rural Industries)’, 'Mnister
(Finance)’ and ' Chief Mnister’ and according to the prosecution, it was scored
off by PW14 at the instance of A-4, the prosecution wanted to draw support from
this fact. In fact, PW14 adnmitted that when she put up her note, she only stated
that it had to be circulated to A-4 and PW11 wanted the file to be circulated to
M nister (Rural Industries), Mnister (Finance) and Chief Mnister and PW14 did
not make such a note ‘and, therefore, by nerely finding the letters "MR)",

"MF)" and "CM and their scoring off, we cannot conme to the concl usion that

they were first entered and later scored off at the instance of A-4. It was,
therefore, not possible to hold that there was conspiracy anong the accused on

that account.

An argunment was put forth that  A-5 did not follow the procedure
contenpl ated under the Tam | Nadu Stanp (Prevention of Under-val uation of
Instrunents) Rules, 1968 since he/did not wait for 21 days for the parties to
submit their representations before he passed the final order under Rule 7 of the
said Rules and A-5 ought to have waited for 21 days as contenpl ated under Rule
4 of the said Rules and thereafter he shoul d have passed a provisional order
under Rule 6 and then final order under Rule 7. The objections of Jaya
Publ i cati ons were received on 3.12.1992. There is no rule that A-5 should wait
for 21 days since the period of 21 days as contenpl ated under Rule 4 of the said
Rul es was only the upper linmt for filing of objections.” A-5 inspected the property
on 4.12.1992 and then assessed the value of-the property by passing the fina
order on 7.12.1992. The question of passing of a provisional order would have
arisen in the event of A-5 conming to the conclusion that market val ue was nore
than the value nmentioned in the sale deed so as to call upon the parties to submt
their objections, if any, to determ ne the market value. |If A-5 cane to the
concl usion that the narket value of the property was as indicated in the sale
deed, then there was no necessity for A-5 to pass a provisional order at all and
call for objections. Hence this conduct on his part could not indicate that there
was a conspiracy.

On scrutiny of the entire evidence |led by the prosecution the charge of

conspi racy cannot stand as there is no link to show that the conspirators agreed
to have the property sold or the property purchased at a |l esser price so as to
cause wongful loss or wongful gain or to enable A-1 and A-2 to obtain the
property at a price less than its val ue.

Section 13(1)(d) of the Act states as follows :-
"A public servant is said to commit the offence of crininal
m sconduct, if he
(i) by corrupt or illegal means, obtains for hinmself or for any
ot her person any valuable thing or pecuniary advantage; or
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(ii) by absuing his position as a public servant, obtains for

hi nsel f or for any other person any val uabl e thing or

pecuni ary advant age; or

(iii) whil e holding office as a public servant, obtains for any
person any val uabl e thing or pecuniary advantage without

any public interest."

To attract provisions of Section 13(1)(d) of the Prevention of Corruption
Act, public servant obtains for hinself or any other person any val uable thing or
pecuni ary advant age
(i) by corrupt or illegal means, or
(ii) by abusing his position as public servant, or
(iii) wi t hout any public interest.

The circunstances under which the properties were purchased by Ms
Jaya Publications and Ms Sasi Enterprises cannot be treated as one obtained in
the circunmstances arising in Section 13(1)(d). The facts established in the case
poi nt out ‘that the properties are not purchased by corrupt or illegal neans or by
abusing the official position as public servant to obtain pecuniary advantage
di scarding public interest. The purchase was effected through open sales held
by TANSI.  The right to sell the properties in question was available with the
Cor porati on which chose to doso in favour of Ms Jaya Publications and Ms
Sasi Enterprises. It is not established that A-1 or any ot her person obtained for
hersel f any val uabl e thing or pecuni ary advantage by abusing her position as
public servant. On the other hand, as stated earlier, the properties in question
were sought to be sold fromtine to tinme and pursuant to such steps taken the
properties had been sold to two firnmsin question. The sale has been held
pursuant to various resolutions of the Governnment since 1985 and that the
putting up of the properties in question for sale itself was not against any public
interest. Wen the two firnms of which A-1 is a partner offered appropriate price
the same having been accepted, it cannot be said that it has resulted in obtaining
any pecuni ary advantage or val uabl e thing by abuse of the official position. |If the
properties in question were sold by TANSI in public.interest, the obtaining of the
same through purchase in such a transaction for val uation consideration which
does not fall bel ow market value does not come within the scope of Section
13(1)(d). Thus, the charge under Section 13(1)(d) is not established and we
concur with the findings recorded by the High Court in this regard.

O fence under Section 13(1)(c) of the Prevention of the Corruption Act

woul d arise if any public servant dishonestly or fraudulently msappropriated or
ot herwi se converted for his own use any property entrusted'to himor under his
control as a public servant or allowed any other person-to doso . In the present
case, it cannot be said that the accused acted di shonestly because there was no
wrongful gain or wongful |oss and hence it cannot be said that they acted
fraudulently. It cannot al so be said that the accused has converted the property
of TANSI inasmuch as property was sold pursuant to-a transparent tender

process which is not shown to be vitiated in any manner. The property in
guestion bel onged to TANSI a CGovernnent Conpany and it was neither trust

property nor was it entrusted to or under the control of the Chief Mnister or any
M nister. Hence, Section 13(1)(c) of the Prevention of Corruption Act i's not
attracted to the facts of the case.

The only evidence against A-6 is that he spoke about 'the disposal of file
relating to sale of land in question to be expedited. This~ fact is spoken to by
PW12. PW12 stated in her evidence that she voluntarily appeared before the
Magi strate and gave a statenent w thout being sponsored by the Investigating
O ficer though PW23, Investigating Oficer stated that he gave a requisition for
recordi ng her statement. A-6 did not participate in the nmeeting held on
14.10. 1991 nor did he participate in the nmeeting held on 6.11.1991. The High
Court did not accept the evidence of PW12. This evidence does not in any
manner advance the case of the prosecution to establish that A-6 has committed
any of fence.

Regardi ng the charge agai nst A3, who was the Chairman- cum Managi ng
Director of TANSI from 1.8.1991 to 10.7.1992, we have to bear in mnd certain
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facts. The decision to accept the offer of Jaya Publications was that of the Board
and not of A-3 alone. PW8 the General Manager and Conpany Secretary of

TANSI admitted that all the decisions were taken by the Sub-Committee and no
deci si on was taken independently by any individual and A-3 foll owed the decision

of the Sub-Committee, which was approved by the Board. Therefore, there was

no evidence to show that A-3 acted against the decision to favour Jaya
Publications. The sale of land to Jaya Publications is a collective decision of the
Board and not of any individual, the price on which the land was to be sold and

the price on which the buildings were to be sold were deci ded by the Board of
Directors to which the Governnent gave approval and thus there was no

i ndependent assignnent to A-3 in deciding the matter nor did he suppress any
docunent by not placing them before the Board of Directors.

A-5, Special Deputy Collector (Stanps), only perforned statutory duty in
fixing the value of the property in question at Rs. 3 |l akhs per ground after notice
to the concerned parties. The matter was statutorily referred to A-5 for fixing the
mar ket value of the property and thereafter A-5 fixed the market value of the
property after taking-into consideration the relevant factors. A-5 took into
account the fact that in the vast extent of about 2 to 3 sq.kns. the | and
purchased by Jaya Publications was 3/4 km away from Grand South Trunk road
and King lInstitute was at the eastern boundary of the land in the industrial estate
and the land value was only Rs. 3 |l akhs per ground in the front portion and about
Rs. 2 lakhs per ground in the extreme north because of the threat of inundation
of river Adayar during flood season. Ex. P-6 shows that A-5 had taken into
consi deration several verdicts of the Madras Hi gh Court which say that the
guideline was not final and it was only a prelimnary exercise to find out the rea
mar ket val ue of a particular property and he-al so conpared the other sal es and
then arrived at the val ue. He referred to Ex. D-10 which is a sale deed by which
an extent of 6695 sq.ft. of land in Block No. 6 at Adayar village was sold on
12.10.1990. The vendor is Paramount Pollution Control Limted. The value per
ground is shown to be Rs. 99,984/-. The question of valuation was referred
under Section 47-A of the Stanmp Act and A-5 fixed the value of the property at
Rs. 2,17,008/- per ground. Anot her docunent No. 1442 of 1991, which was
referred under Section 47-A of the Stanp Act, was sale by Wazir Begumto
Capro Industries and through this transaction an extent of 5393 sq.ft. of |and was
sol d which is about two ground. The executant in the deed had shown the val ue
of land per ground as Rs. 1,89,120/- and A-5 fixed the value at Rs. 3 |akhs per
ground but in the course of his proceedings - Ex. P-6 - had referred to this
docunent but only made a factual error in stating that the property was sold to
SIDCO Ex.P-68 is a deed registered on-31.5.1991 by which an extent of 5538.5

sq.ft. of land was transferred. The executant had valued the | and at Rs.
2,07,984/- per ground and on being referred under Section 47-A of the Stanmp
Act, A-5 fixed the value of the land at Rs. 2,78, 184/- per ground. These three

sal e deeds related to the sale of property falling within Block No. 6 of Adayar
village and the properties covered by the said docunments were smaller in extent.
Si nce the maxi mum extent being 2.78 acres which was conveyed under Ex. D10

and even for that property A-5 had fixed Rs. 2,17,008/- as value per ground and,
therefore, he held that the value fixed by A-5 at Rs. 3 | akhs per ground for the
property in dispute could not be stated to be an under val uation

In answer to the contention that Exs. P-8, 'P-57, P-70 and P-71/were not
taken into consideration by A-5 when he fixed the value for disputed property at
Rs. 3 lakhs per ground, it could be seen that the | ands conprised in these
documents were not conparable and did not reflect the true value of the property
in dispute. By letter - Ex. D20, the Collector had fixed the value of the property,
Ex. P-61 - the Commi ssioner of Land Administration fixed the value of the
di sputed land at Rs. 3 lakhs per ground. In Ex. D21, PW1 hinself adnitted that
Exs. P-70, 71 and 8 were not the conparable sales and further it was seen from
the evidence that the | and conveyed under Ex. P-8 was close to 100 feet road
and the extent was also snaller as is in the case of Ex. P-57. Ex. P-4 is a letter
addressed by way of answer to his subordinate setting out the guidelines. A-5
fixed the market value of the property covered under Ex. P-68 at Rs. 2,78,184/-
per ground and not at Rs. 6 |akhs though the property was situate w thin Bl ock
No. 6 of Adayar village. Ex. P-68 was referred under Section 47-A of the Stanp
Act and A-5 was not bound by the guidelines while assessing the value of the
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property and that he need not even accept the value nentioned in Ex. P-8, P-57,
P-70 and P-71 as the properties conveyed under the said sale deeds were
smaller in extent.

The trial Judge proceeded on the basis that A-5 conmmitted an error in
taking into consideration the sale to SIDCO for fixing the market value of the
property in dispute though, in fact, docunent No. 1442 of 1991 was not the sale
to Sl DCO. But these docunents have not been put to A-5 and he had no
opportunity of explaining the circunstances under which these docunments had
cone into existence and, therefore, the trial Judge was not justified to test his
veracity with reference to those docunents. Therefore, A-5 cannot be attri buted
wi th any m sconduct.

As regards the charge under Section 169 IPC, the findings of the Tria
Court are affirned by the H gh Court.

The property in question is not owned by the Governnent but a public
sector .undertaking and under the Articles of Association, prior approval of the
Government i s needed before sale of any inmovable property by it. The High
Court has considered that in the context of Section 169 IPC, such obligation
cannot convert property as belonging to or owned by the Governnent. It was
al so held that the Code of Conduct cannot be construed to spell out a |ega
prohi bi ti on.

On behal f of the appellants, it is urged that A-1 had purchased the TANSI|

Foundry | and as a public servant and she was | egally bound not to bid for

purchase for this property and thereby she had abused her position as a public
servant to obtain for herself and A-2the val uable property TANSI Foundry and

al so a pecuni ary advantage of Rs.3.5 crores. There cannot be serious dispute

that A-1 was a public servant at the relevant tinme. According to the prosecution
Section 169 | PC enbodi es a prohibition on a public servant not to purchase or

bid for certain property being |egally bound as such a public servant not to
purchase or bid for that property. The enphasis laid is that the principle
under|yi ng under Section 169 IPCis that a public servant is in fiduciary obligation
inrelation to property which isin his charge or over which he could have contro
and he should not put hinmself in a position of conflict of interest between his
public duty in relation to that property and his private interest in purchasing that
property and the general law in this regard being that persons in fiduciary
position are not to derive advantage fromtheir position and they should not place
thensel ves in a position where there would be-a conflict of interest in duty,

whet her such transaction would result in a loss to public or not.. In this context,
the provisions of Section 52 of the Indian Trust Act, 1882, Section 136 of the
Transfer of Property Act, 1882 and Order XXI, Rule 73 CPC are brought to our

notice and reliance was al so placed on the decision of the Privy Council in (Seth)
Kanhaya Lal, since deceased (Now represented by Seth Hanunan Prasad &

Os.) Vs. National Bank of India Ltd. New Del hi, AIR 1923 PC 114, wherein it

was observed that there should not be merging of two positions, namely, that the
interest of the seller to get the highest price and the buyer to get the lowest price
in the same person. 1In such an event, there will definitely be a conflict.  Applying
the sanme principles, even in relation to the position of Mnisters, Mnisters ought
not to enter into any transacti on whereby their private pecuniary interest m ght
even conceivably come into conflict with their public duty. It is urged that the
expression "legally bound not to purchase’ in Section 169 |IPC nust, therefore, be
understood in the context of a fiduciary duty or obligation of a public servant not
to purchase or bid for property fromthe Government or in respect of which he or
she is in-charge or control. It is further urged that the expression "legally bound
to" must be given a wide connotation so as to cast an obligation on a public

servant arising in any legal way, viz., by law in the sense of statute |law, by
contract or bond, by an order of a conpetent authority having the force of |aw, or
by an order of court, or by any fiduciary obligation inposed on a public servant by
the law of trusts or otherwise. The words "legally bound" do not necessarily only
nean the |l aw nade by the legislature or statutory law. Section 43 |PC contains a
definition of a person being legally bound to do, that is, a person is stated to be
legally bound to do whatever it is illegal in himto onit. The subnission is that
this definition will have to be given a proper neaning by reference to cognate and
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grammatical variations and a person is stated to be legally bound not to do

sonet hing whatever it is illegal in himto do. The said provision also provides for

a definition of what is "illegal", that is, everything which is an offence or which is
prohi bited by |Iaw or which furnishes a ground for civil action. In the present

case, purchase of the TANSI Foundry | and was prohibited by law to A-1 and,

therefore, contended that a high official |ike a Chief Mnister cannot purchase

Government property or property over which the Governnment has control when

such an elenentary obligation is inmposed on snaller officials. It is submtted that
Rule 2(b) of the G O No. 1012 issued by the Tami| Nadu CGovernnent states that

after taking office and so long as he remains in office a Mnister shall refrain from
buying from or selling to, the Government any i movable property. This order

of the Government has been issued in exercise of the executive power of the

State vested in the Governor under Article 154 read with Article 162 of the
Constitution and the executive have power to make any regul ati on which woul d

have the effect of a law so long as it does not contravene any | egislation already
covering the field and such executive orders having been nmade under Article 73

of the Constitution have for their operation an equal efficacy as an Act of
Parliament or the rul es made by the President under Article 309 of the
Constitution. ~ The order of the Governor bound A-1 not to purchase property from
the CGovernnment. The contention is that Rule 2(b) of the GOis not a rule of noral
i nstruction or guidance to be observed or not observed as the Mnister deens fit
or not and it was nmeant to be-a binding rule of action and in this context,
reference was made to-the decision in Vidadal a Hari nadhababu & etc. Vs. N T.
Ramarao, Chief Mnister, State of Andhra Pradesh, Hyderabad & Ors. AR

1990 AP 20, the Ful'l Bench of the Andhra Pradesh Hi gh Court observed that no

m ni ster would clai mor would have the tenerity to claimthat he is not bound by
restrictions contained in the Code of Conduct and the nmere fact that the
Covernment order is not statutory is irrelevant and even executive orders have a
binding force in law and it could not be spelt out that sanction is not logically
essential for a law and, therefore, the Chief Mnister was al so bound and was
within the scope of the order. For this purpose, it was also subnmtted that the
guestion is not whether TANSI Foundry |and was technically the property of the
Government but of a Governnent conpany, but whether A-1 was purchasing it

from Governnment within the prohibition of Rule 2(b) of the GO and whether A-1

was purchasi ng property which was conpletely under the charge and control of

the Government. 1In this case, A-1 was the Chief Mnister and the Mnister for
Industries at the relevant tine and she was in charge of the said Depart nent
from24.6.1991 to 13.5.1993. Article 77A(4) of the 'Articles of Association of

TANSI forbids TANSI from di sposing of |ands transferred to the conmpany by the
CGovernment without previous approval of the Government. |nasmuch as the
Covernment’s approval had to be given the CGovernment had necessary contro

over the said properties and such properties fall within the concept of the GO
which prohibited in terms of Rule 2(b) of GO from purchasi ng the property whose

di sposal was conpl etely under the control of the Governnent. Even otherwi se,

he subnmitted that in a case of this nature it is necessary to lift the veil of the
corporate personality of TANSI and find out that the property really belonged to
the CGovernment and TANSI was anot her emanation thereof and corporate

personal ity cannot be used to commt fraud or inproper conduct or to evade an
existing obligation or to protect crime. |In this context, heavy reliance is placed on
t he Code of Conduct.

We may now advert to the contentions of the learned senior counse
appearing for the 1st Respondent:

The argunments of the |l earned counsel for the appell ant goes beyond the

scope of the charge, that the phrase "legally bound not to" has not been defined

in the IPC but what is defined in Section 43 is the opposite concept i.e. "legally
bound to do", that in order to attract Section 169 there nust be a prohibition
under the statute or statutory rules or regulations and there is no such law in the
present case. The Code of Conduct is not statutory and cannot be enforced by

the Court. It is nore in the nature of internal guidelines neant for governing the
conduct of Mnisters and does not give a right to third party to maintain a civi
action, much less, the violation thereof attracts any penal provision. The
enormty of the result of the appellant’s argunent being accepted would be that a
public servant would be guilty of an of fence under Section 169 if there is any
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contravention arising out of a plethora of admnistrative instructions. Article 162
of the Constitution cannot el evate the Code of Conduct to the status of statute or
statutory rules, even assuming that the State can legislate on the topic. |n any
case, it is contended, Code of Conduct contains no prohibition against the
purchase of the property in question which is owned by the CGovernnent

Corporation, nanely, Tam | Nadu Small Scale Industries Corporation. A
distinction is nmaintained in the Code itself between the property of the
CGovernment and the property of the Governnent undertakings. The property of

a Governnment Conpany, which has a distinct legal identity, cannot be equated to
the property of the Government though the Governnent may have control over

the Corporation. The prohibition nmust be clear and unanbi guous to give rise to

the of fence. The theory of lifting the veil of the Conpany cannot be invoked while
dealing with the crimnal offences alleged to have been commtted by a third
party. Wile elaborating the point that the definition of "legally bound to do"
cannot be inported, attention is drawn to Sections 175, 176, 177, 179, 181, 191
202, 221, 222, 223 and 225 A | PC wherein that expression occurs. The |earned
counsel , therefore, submts that the said definition is relevant only while
construing those Sections and what is contenplated in the above Sections is

that the act which a person is legally bound to do but if he omits to do that
particular act, ~an offence is nade out, but, Section 169 only recognizes an act
as an offence if a public servant being legally bound not to purchase or bid,
purchases or bids for the property. Finally, it is contended that it would be
violating the basic principle of crimnal law to convict a person for an act which
may furnish grounds for civil action but which, otherw se, is not prohibited by |aw.
In any case, it is/submtted, the Code of Conduct being unenforceable in a court
no civil action would lie and no such civil ‘action has been spelt out anywhere in
the charge or in the course of trial

These contentions, by and |arge, were accepted by the H gh Court.

Section 169 | PC bears the margi nal headi ng "Public Servant unlawfully

buyi ng or bidding for property" (enphasis supplied). Section 169 |IPC sets out

that (1) the person should be a public servant, (2) in such capacity as public
servant, he is legally bound not to purchase or bid 'certain property’, and (3)
either in his name or in the name of another or jointly, or in shares with others.

The of fence under Section 169 IPCis inconplete w thout the assistance of
sone ot her enactnent which inposes the |egal prohibition required. "The
enactment containing the prohibition naturally and necessarily defines the area
which is covered by it, both as to the class of public servants.to whomit applies
and the nature of the dealings in which those servants are prevented from
engagi ng" [Vide 11 Cr.L.J. Reports 613, Narayan v. Emperor]. ~Therefore, in
order to cone within the clutches of Section 169 | PC -there should be a | aw
whi ch prohibits a public servant from purchasing certain property and if he does
it, it beconmes an of fence under Section 169 1PC. “Section 481 Crim nal Procedure
Code, Section 189 of the Railways Act, 1989 and Section 19 of the Cattle
Trespass Act, 1871 and instances of that nature in several enactnents are
avail abl e in which persons nentioned therein shall not directly or indirectly
purchase any property at a sale under those Acts. Simlarly Section 136 of the
Transfer of Property Act provides that no Judge, |egal practitioner, or officer
connected with any Court of Justice shall buy or traffic in, or stipulate for, or
agree to receive any share of, or interest in, any actionable claimand no Court of
Justice shall enforce, at his instance, or at the instance of ‘any person claining by
or through him any actionable clains so dealt with by himas stated above.
Thus, in these circunstances where a | aw has prohi bited purchase of property or
to bid at an auction, the prohibition contained therein will be attracted and wil |l
becone an of fence under Section 169 |PC.

On a plain reading of the Section and seeking the assurance fromthe
mar gi nal heading as well, it is fairly clear that prohibition should flow froma | aw
Such law in the context of Section 169 |IPC should nean that the |aw as ordinarily
understood, that is to say, an enacted |law or a rule or regulation franed under
such |l aw but not an executive order which confers no rights on anybody nor sets
down | egally enforceable obligations. The rules and adm nistrative instructions
governing the public servants holding the civil post have undi sputedly no
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application in this case. The law, which is pointed out, is the Code of Conduct for
M nisters issued in G O Ms. No. 1350, dated 26.7.1968 by the Governnent of

Tam I nadu in the nane of Governor. Para 2(b) thereof enjoins that a Mnister, so
long as he remains in office, shall "refrain frombuying fromor selling to the
CGovernment, any inmovabl e property except where such property is

conpul sorily acquired by the Governnent in usual course"

A perusal of the Code would indicate that they |ay down guidelines or
nornms of conduct which the Mnister nust observe. The rules also prescribe the
aut hority who shoul d ensure conpliance with the Code and to whom vari ous
statements have to be furnished. The procedure to be followed is left to the
di scretion of that authority in case of breach of the Code. That authority is the
Chief Mnister.

In our view, the Code of Conduct not having a statutory force and not
enforceable in a Court of law, nor having any sanction or procedure for dealing
with a contravention thereof by the Chief Mnister, cannot be construed to inpose
a | egal prohibition against the purchase of property of the Governnment so as to
give rise 'to a crimnal offence under Section 169 IPC. In law, there nust be a
specific provision prohibiting an act to make it illegal. A Code of Conduct
prescri bed by the Government under certain notification by itself cannot be
elevated to the level of |law as has been rightly held by the Andhra Pradesh Hi gh
Court in the case of Vidadala Harinadhababu vs. N T. Ramarao, [AI R 1990
A.P. 20]. Although there are certain strong expressions used in the course of the
said decision to the effect that "no minister or Chief Mnister can have the
temerity to act contrary to such a Code" and it is binding on the Mnister, still it
cannot be elevated to the | evel of prohibition under |aw Follow ng observations
made by a full Bench of the A.P. Hgh Court in V. Harinathababu' s case are
quite apposite.

"The Codes of Conduct issued by the Union Governnment and the

State Governnent are not statutory in nature. They lay down rul es
of conduct which the Mnisters nust observe. They are in the
nature of guidelines. They al so prescribe the authority who shoul d
ensure conpliance with the said Code; it is to himthat the
statenments contenpl ated by paragraphs 1(a), 2(a) and 2(e) have to
be furnished. Even the procedure to be followed in the case of an
al | eged or suspected breach of the Code is also left to the

di scretion of such authority. Having regard to the facts and
circunst ances of the Code, the ’'authority’ shall evolve the
appropriate procedure. Evidently, the nature of action to be taken
on such enquiry is also left to him Not being statutory, Courts wl]l
not enforce them"™

At paragraph 50, it was further observed-

"(i) There is no provision in the Constitution, nor is there any
provi sion of |aw which regul ates the conduct of a Mnister-which
expression includes Chief Mnister and Prime Mnister. There is

al so no constitutional or statutory provision prohibiting a Mnister
from engagi ng hinself in any profession, occupation, or business,
whet her actively for gain or otherw se.

(ii) The Code of Conduct issued by the Union Governnent-and by

the State Governnent-is of great significance and sanctity, though

it is not statutory. It fills a great void. The Code is evolved with an
eye upon good CGovernnent and cl ean administration, not only in

action but also in appearance. It is binding upon all Mnisters. It
prescribes the authority who shall ensure observance thereof. The
procedure to be followed by himand the action to be taken thereon

is also left to him Simlar rules have al so been evolved in United

ki ngdom However, for the reasons given hereinbefore, the

petitioners cannot seek to enforce the Code through the Court."
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Even if the Governnment order is traced to have been issued under executive

power of the State under Article 162, such a Code will not be enforceabl e when
the | anguage used is not in mandatory terns and they are intended to be mere
guidelines or instructions to the concerned persons in authority. Therefore, as

| ong as such a Code of Conduct is not enforceable in any court of |aw and does
not even provide what action could possibly be taken in case of breach by the
Chief Mnister, the prohibition contained therein is only having ethical or nora
effect and any breach thereof cannot be treated to be unlawful or even illega
within the neaning of Section 43 IPC. To constitute a ground for civil action
under Section 43, there nmust be a right in a party which can be enforced. It may
be a breach of contract or a claimfor damages or sone such simlar right
accrui ng under any law. There is no | aw whi ch debars the Chief Mnister from
participating in a sal e conducted by any Departnent of the Governnent or any of
the Corporations or any public sector undertaking affording a cause for civi
action especially when no fraud or illegal gain is involved. Therefore, we are
constrained to hold that the of fence under the aforesaid provision has not been
established. I'n fact, there is nothing in the charge to indicate nor did the
prosecuti'ontake a specific stand at any stage of the trial that the purchase of
TANSI foundry property by A-1 fromthe Government would furnish a ground for

a particular civil action. The nature of civil action that could be initiated cannot be
left to the guess work and the accused cannot be expected to neet such case at
this stage.

In the view we have taken, it is not necessary to consider the further

guesti ons debated at the bar, nanely, whether the prohibition extends to the
property of Governnent Undertaking as well, whether the State can legislate in
respect of the conduct of M nisters and whether the expression 'legally bound not
to purchase’ shoul d be necessarily construed in the light of the definition of
"legally bound to do’. But, we would |ike to observe one thing-whether or not the
word ' Governnent’ in para 2(b) of the Code of Conduct includes Gover nnment
Conpany or Undertaking, the spirit and intention behind the Code of Conduct set
out in para 2(b) is apparently not to maintain any such distinction. Wether
appropriate | anguage has been enpl oyed to give effect to such intentionis a
different matter.

That A-1 was a public servant and the properties were purchased by the
firmin which she was a partner, would be insufficient to establish a charge under
Section 169 agai nst her as the main ingredient of the aforesaid provision is not
established. The High Court is justified in holding that the first respondent is not
guilty of the offence under Section 169 |IPC and the other respondents not guilty
of abet nent.

The next charge we have to deal with is one arising under Section 409

IPC. Crimnal breach of trust has been defined under Section 405 | PC - For the

of fence of crimnal breach of trust by a public servant the punishment is provided
under Section 409 IPC. The properties in question belongs to TANSI, a

corporation which is a separate and distinct entity fromthe Governnent and the
properties are held by it as owner and has conplete control over the sane

except when the said properties are to be alienated, approval of the Governnent
has to be obtai ned as provided under the Articles of Association of the said
Corporation. In a case of this nature, where there i's no dom nion over the
properties by a Chief Mnister or a Mnister it cannot be treated as entrustnent of
the properties creating a trust which is an obligation annexed to the ownership of
the properties and arises out of the confidence reposed and accepted by the

owner. Indeed there is no material in the whole case to cone to the concl usion
that any such trust has been or deenmed to have been created in respect of the

said properties and that the rel ationship between A-1 and TANSI is one of trustee
and beneficiary. Therefore, the ingredients of Section 409 IPC are not attracted

to the present case at all. There is absolutely no entrustnment of the properties in
any manner, which allows a dom nion over it except approving or disapproving,
an act on the part of the Corporation either to sell or to alienate the properties. It

cannot be said that a public servant who holds a particular port folio and has an
el ement of supervisory control in certain matters, has a doni nion over the
property so as to exercise any |legal incidents attached to the right of ownership
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Therefore, there was no entrustnent of the said properties and it cannot be said
that A-1 had dom nion over the said properties either as the Chief Mnister or as
the Mnister of Industries and in any case, the evidence does not establish the

i ngredi ent of dishonest disposal or conversion of property for personal use

Thus the charge under the aforesaid section is also not established as rightly
hel d by the Hi gh Court.

Though | earned counsel wanted us to re-appreciate the evidence with

reference to the files of the Governnent and other material on record, we refrain
fromdoing so but have only broadly | ooked at facts adduced in evidence so as to
j udge whether in a proceeding under Article 136 of the Constitution we should

interfere with the order of acquittal. For the reasons stated above, we think that
none of the offences charged agai nst the accused are established. There is no
ground to interfere with the order under appeal. Hence, these appeals are liable

to be disnm ssed.

Before we part with the matter, it is necessary to notice certain aspects of
the matter.

Crinme is applied to those acts, which are against social order and are

wort hy of serious condemation. ~Garafal o, an eninent crimnologist, defined
"crime’ in terms of inmmpral and anti-social acts. He says that "crine is an

i moral and harnful act that is regarded as criminal by public opinion because it
is an injury to so nmuch of the noral sense as is possessed by a comunity - a
nmeasure which is indispensable for the adaptation of the individual to society."
The authors of the Indian Penal Code stated that :-

"....We cannot admt that a Penal Code is by any neans to be considered
as a body of ethics, ‘that the | egislature ought to punish acts nerely
because those acts are immoral, or that, because an act is not punished

at all, it follows that the legislature considers that act as innocent. Many
thi ngs which are not punishable are norally worse than nmany things
whi ch are puni shabl e. The man who treats a generous benefactor with

gross ingratitude and insol ence deserves nore severe reprehension than

the man who ains a blow in passion, or breaks a windowin a frolic; yet
we have puni shment for assault and m schief, and none for ingratitude.
The rich man who refuses a mouthful of rice to save /'a fellowcreature
fromdeath nay be a far worse man than the starving wetch who

snatches and devours the rice; yet we punish the latter for theft, and we
do not punish the former for hard-heartedness.”

Though we have cone to the conclusion that A-1 is not guilty of the
of fences with which she was charged, it is clear that the property belonging to
public sector undertakings was sold to firnms of which A-1 is a partner at a tine
when she held the Ofice of the Chief Mnister. ~Under the articles of association
of the public sector undertaking, there is a requirenment that before the sale of
property is effected approval of the government is needed and sal e cannot' be
conpl eted w t hout such approval because such an act will be ultra vires the
powers of the Board of Directors of the conpany. . Such approval was readily
gi ven by the Government nachinery, though on paper she renained out of
pi cture.

O ficers even holding small posts |like a Railway Property Keeper or a
Cattl e Pound Keeper or a Process Nazir who is put in charge of the sale of
properties in a court auction cannot purchase the properties over which they
have control. In the present case, in view of the fact that Governnment headed
by the 1st Respondent has to give perm ssion in respect of the sale of property of
these two conpanies, it certainly exercises powers over the sane and thus
there is conflict of interest. VWere there is conflict of interest |aw has al ways
avoi ded such sales being effected in favour of those who can jeopardise the fair
out come of the transacti on. What ever may be our findings on the question of
val uation of the property whether it resulted in a pecuniary advantage to A-1 or
not, we are clear in our mnd that if the officers and others beconme aware of the
fact that the Chief Mnister of the State is interested in purchasing some
properties, the bureaucracy will be over-enthusiastic to see that the sal e goes
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through snmoothly and at a price desired by such Chief Mnister. Though we can

vi sual i se such situation, such facts have to be established by concrete evidence
to be convicted in a criminal case and is hard or difficult to get. At any rate, it is
plain that such conduct is opposed to the spirit of the Code of Conduct if not its
letter. Morally speaking, Can there be one law for small officials of the
CGovernment and another law for the Chief Mnister ? In matters of such nature

is the Code of Conduct neant only to be kept as an 'ornanental relic’ in a
nmuseum but not to be practised ? These aspects do worry our conscience.
Respondent No.1 in her anxiety to save her skin went to any length even to deny
her signature on docunents which her auditor and other Government officials
identified.

Report leading to IPC nmakes it clear that crimnal |aw nerely prescribes
the m ni num st andards of behaviour, while in public life, those who hold high
of fices should not take shelter under the unbrella of crimnal |aw but stand by
hi gh probity. Further, crimnal lawis neant to deal with crinmnals ordinarily, while
Code of Conduct is observed as gentlenmen’s agreement. Persons in public life,
who are gentlemen, follow such Code instead of taking escape routes by
resorting to technical pleas as arise in crimnal cases. Persons in public life are
expected to nmaintain very high standards of probity and, particularly, when there
is likely to be even least bit of conflict of interest between the office one holds
and the acts to be done by such person, ought to desist himself fromindulging in
the sane. Such standards of behavi our were scrupul ously observed in the
earlier days after i'ndependence, but those val ues how now dw ndl ed and
i nstances of persons hol ding high elective offices indulging in self-
aggr andi senent by uti/lising Government property or in distribution of the
| argesse of the Governnment to their own favourties or for certain quid pro quo are
on the increase. W have to strongly condemn such actions. Good ethica
behavi our on the part of those who are in power is the hallmrk of a good
admi ni stration and people in public Ilife nust performtheir duties in a spirit of
public service rather than by assunm ng power to-indulge in callous cupidity
regardl ess of self inposed discipline. Irrespective of the fact whether we reach
the conclusion that A-1 is guilty of the offences with which she is charged or not,
she nust atone for the sane by answering her conscience in the |light of what we
have stated not only by returning the property to TANSI unconditionally but also
ponder over whether she had done the right thing in breaching the spirit of the
Code of Conduct and giving rise to suspicion that rules and procedures were
bent to acquire the public property for personal benefit, though trite to say that
suspi cion however strong cannot take place of |egal proof in a crimnal case and
take steps to expiate herself.

In the result, we dism ss these appeals and special | eave petition, subject
to the observations nade above.




