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This appeal by Special leave is directed against the

j udgrment of the Bonbay H gh Court dated 3.9.93 inter alia on
the ground that the H gh Court commtted gross error in
rel ying upon the order of the Chief Executive Oficer dated
18.4.90 even though the said Chief Executive Oficer has
suspended the operation of his earlier order by his order
dated 26.10.1990. The short facts necessary for adjudicating
the point in issue are that respondents 1 to 4 were serving
under Zilla Pari shad as Primary School Teachers on
deput ati on between 1962-1968 and were finally absorbed in
the services of Zilla Parishad in the year 1968-69. The
State of Maharashtra, respondent no. 5, issued a Resolution
no. PTP. 1070-F dated 22nd Cctober 1970 authorizing the Zilla
Pari shads, authorized Municipalities in Western Miharashtra,
the Nagpur Muinicipal Corporation and the Minicipal Councils
in Nagpur Division to upgrade the existing posts of primary
school teachers on their respective establishnments into the
posts of Head Masters in the scale of pay of Rs.145-250 with
retrospective effect fromi1st April 1966. It was, however.
stated in the said Resolution that the number of posts to be
upgraded in each Zilla Parishad should be equal to the total
of the nunber of primary school teachers upto and inclusive
of Standard VII and other primary schools having 200 or nore
people on their rolls on 1st April, 1966. The Resol ution
al so stipulated that the Zilla Parishads, the authorized
Muni ci palities, the Nagpur  Muni ci pal Cor por ati on and
Muni ci pal Councils in Nagpur Division should be requested to
fix the nunber of posts of Head Masters on the basis
i ndi cated above on 1st April, 1966 for the first time and to
subsequently review it annually on 1st April. The aforesaid
Resol ution further indicated that the Zilla Parishads shoul d
be requested to fill wup the posts of Head Msters by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

pronmotion in accordance with the provisions of Rule 6(4)
read with itemNo. 8 in Appendix IV (Part I1) to Rule 5 of
t he Mahar asht ra Zilla Pari shads Di strict Servi ces
(Recruitment) Rules, 1967 (hereinafter referred to as "the
Recruitment Rules"). The relevant Resolution is extracted
her ei nbel ow i n ext enso:

" RESOLUTI ON. - - Gover nnent is
pl eased to authorise the zilla
Par i shads, aut hori zed
Muni ci palities in Western

Mahar ashtra, the Nagpur Muni ci pa

Cor por ati on and t he Muni ci pa

Councils in Nagpur D vision to
upgr ade the existing posts of
primary school teachers on their
respecti ve establishnments into the
posts of Head Masters in the scale
of "pay Rs. 145-5-175-6-187-E. B.-6-
205-9- 250, sanctioned in Governnent
Resol uti on, Educati on-and socia

Wel fare Department, No.PTP. 1069-F
dated the 19th June, 1969, with
retrospective ef f ect from 1st
April, 1966, the nunber of posts to
be upgraded by each Zilla Parishad.
aut hori zed Muni ci pality. Nagpur

Muni ci pal Cor por ati on or a
Muni ci pal Council, as the case may
be, should be equal to the tota
of :

(i) the nunber of —primary school s
teaching wupto and inclusive of
Standard VI1; and

(ii) the other primary schools
havi ng 200 or nore pupils on their
rolls on 1st April 1966.

The Zilla Pari shads, t he
aut hori zed Muni ci pal iti es, t he
Nagpur Muni ci pal Corporation  and
Muni ci pal Counci | s in Nagpur
Di vi sion shoul d be requested to fix
the nunber of posts of Head
Masters on the basis indicated
above on 1st April 1966 for the
first time and to subsequently
review it annually on 1st April

2. (A The Zilla Parishads should
be requested to fill up the posts
of Head Masters by pronotion in
accordance with the provisions of
Rule 6(4) read with itemNo.8 in
Appendix IV (Part I1) to Rule 5 of
the Maharashtra Zilla Parishads
District Servi ces (Recrui t ment)
Rul es, 1967.

EXPLANATI ON. - A primary
teacher who has put in continuous
service of five years as a teacher
and who is trained should be held
eligible for promotion to the
upgr aded post of Head Master. Five

years’ service need not
necessarily be post -training
servi ce.

(B) The Municipal School Boards,
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the Nagpur Municipal Corporation

and the nmuni ci pal Councils in
Nagpur Divi sion should be requested
to fill up the posts or Head
Mast er s authorized wunder the

CGovernment Resol ution by pronotion
in accordance wth the Recruitnent
Rule attached to this Gover nirent
Resolution (Schedule A) and in
consul tation with the Staff
Selection Conmittee, if any.

3. The fixation of pay. paynent of
arrears and other cognate natters
shoul d be regulated in accordance
with the instructions contained in
Schedul e B attached to this
Cover nmrent Resol ution.

4. Thi s CGovernment Resol uti on
i ssues with the concurrence of the
Rural ~Developnent Departnent  and
Fi nance Departnment, ~vide  Fi nance

Department, Unofficial No.
1750/ XXVI, dated 22nd Cct ober,
1970.

By order/ and in the name of
t he CGovernor of /Maharashtra."

Schedule. A attached to the
af oresaid Resolution nade it clear
that appointnment ‘to the posts shal
be made by pronotion on the basis
of seniority-cumnerit from anong
trained primary school teachers in
the service of the Minicipal Schoo
Board, Corporation of Council, as
the case may be, who have conpl eted
not less than 5 years of continuous
service as a teacher.

In Schedule B to the aforesaid
Resol ution the 'Head Mast er’ was
defined thus -

"A "Head Master’ neans a
primary teacher who was working as
the Head or Head Teacher of a
primary school . "

Expression "upgraded Head
Master" was defined thus :

"A post of ’"upgraded Head
Master’ neans the newly authorized
post of Head Master in the grade of

Rs. 145- 250".
Expression "primary teacher
eligible for appoi nt nent " was

defined thus:

"A primary teacher’ eligible
for appointnent’ as an upgr aded
Head Master is that teacher who
fulfills the conditions laid down
in the recruitment rule for the
said post read wth explanation
gi ven bel ow para 2(A) of the main
Government Resolution to which this
Schedul e is
who on the basis of his seniority-
cummerit, had been found eligible
by the conpetent authority (i.e.
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the District Selection Board, the
Staff Selection Committee etc.) for
appoi ntnent to the said post."

Expr essi on a primry
t eacher "entitled to
appoi nt ment " was defined ) thus:-

A primary t eacher
"entitled to appointnment’ as an
upgr aded Head Mast er on a
particular date is that t eacher
who is eligible f or
appoi nt nent and who, by virtue of
this rank in the list of teachers

eligible for appointnent to the
posts of wupgraded Head Masters,
becomes due for appointment to the
said post on that date."

The date of not i onal
appoi'nt nent was defined thus:

"Dat e of not i.ona
appoi-nt nent " i s that dat e on
whi ch a primary teacher entitled
to appoi ntrment as an upgr aded
Head Mast er woul-d have been
appoi nt ed as such because a

vacancy was avai/l able on that date,
(I't may be nmentioned that in a vast
majority of cases, 1st April, 1966,

1st April, 1967, 1st April 1968,
1st April 1969, 1st April 1970 and
so on will be the notional dates of
appoi nt nent . In a few cases
however, the noti onal dates of
appointnent may fall wthin the

period intervening between the
aforesaid dates if vacancies of
upgraded Head Masters had (arisen
owing to retirenent, resignation
renoval , dismssal, death etc.) "

Schedule B also classified
the different types of cases
where appropriate authority was
entitled to upgrade the post
of teacher to that of Head Master
and to review the position
annual ly. The rel evant portions of
t he Resol ution is extracted
her ei nbel ow i n ext enso:

1. CLASSIFI CATI ON OF CASES

The Zilla Pari shads,
Muni ci pal School Boar ds,
Muni ci pal Cor por ati ons and
Muni ci pal Councils of Nagpur
Di vi si on have been aut hori zed
to Create posts of

upgraded Head Masters with effect
fromilst April 1966 and to review
the position annually on 1st of
April every vyear thereafter. As a
result, following types of cases
are likely to arise:

(a) A primary t eacher
who is entitled to appoi nt nent
as an upgraded Head Mast er
from 1st April 1966 and
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has al so actual ly wor ked
conti nuously as a Head Master
of an eligible Primry
School from 1st April 1966, or from
any subsequent dat e, or f or
intermttent periods after 1st
April 1966, till his actua

appoi ntnent as an upgraded Head
Master after the newy authorized

post of upgradedad Masters are
formally created: or till hi s
super annuati on. retirement,

resignation etc. on a date prior to
the date on which t he new y
aut hori zed posts _of upgraded Head
Masters are formally created.

(b) A primary t eacher
who is entitled to appoi nt nent
as an upgraded Head Master from
1st ‘April 1966 but has  not
actually worked as a Head Mast er
of an eligible Primary Schoo
for any peri od of what soever
fromilst April 1966 till he i s
actual ly appoint ed as an

upgraded. Head Master after the
new y aut horized posts of upgraded
Head Masters ‘are formally created

or till hi's super annuati on,
retirement, resignation -etc. on a
date prior to the date on which the
new y aut horized posts of upgraded
Head Masters are formally crated.

(c) A primary t eacher
who is entitled to appoi nt nent
as an upgraded Head Mast er on
any dat e subsequent to 1st
April 1966 and who has
actual ly wor ked conti nuously as
a Head Master of an eligible
primary school from 1st April

1966 or from any subsequent date,
or for intermttent periods from
1st April 1966, till his
actual appointnment as an upgraded
Head Mast er after t he new y
aut hori zed posts of upgraded Head
Masters are formally created; or
till his super annuati on
retirement, resignation etc. on a
date prior to the date on which the
new y aut horized posts of upgraded
Head Masters are formally created.
(d) A primary t eacher
who is entitled to appoi nt nent
as an upgraded Head Mast er on
any dat e subsequent to 1st
Apri | 1966 but has not actually
wor ked as a Head Master of an
eligible primary school for any
peri od what soever from 1st Apri
1966 till he is actual ly
appoi nt ed as an upgraded Head
Mast er after t he new y
aut hori zed posts of upgraded Head
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Masters are formally created; or
till hi s super annuati on
retirement, resignation etc. on a
date prior to the date on which the
newy authorized posts upgraded
Head Masters are formally created
(e) A primary teacher who was

only eligible for appoi nt nent
as an upgraded Head Mast er and
who has actually worked

conti nuously as a Head Master of
an eligible primry school from 1st
April 1966, or from any
subsequent dat e, or for
intermttent periods after 1st
April 1966, but who is not entitled
to appoi ntment” as an upgraded Head
Master even after all the newy
aut hori zed posts of upgraded Head
Mast'ers uptodate (i.e.” unto  1st
April 1970) are fornally created,;
or would not have become entitled
to appoi ntment as an upgraded Head
Masters till ~his ~superannuation,
retirement, resignation etc. on a
date prior to the date on which all
the newy aut horized posts of
upgraded Head ' Masters upto date
(i.e. wupto 1st April 1970) are
formally created.

(f) A primary teacher who is
not even eligible for appointnent
as an upgraded Head Master but

actual ly wor ked conti nuously
as a Head Master of an
eligible primary school from 1st
April 1966, or from any
subsequent dat e. or for
intermttent periods after 1st
Apri | 1966 till t he new y
unaut hori se posts of upgraded
Head Masters are formally
created an appoi ntnent are nade,
thereto of teachers entitled
to appoi nt nent, or till hi s
super annuati on, retirement,
resi gnation etc. on a dat e

prior to the date on which the

new y aut horized posts of upgraded

Head Masters are formally created. "

Respondents nos. 1 to 4 filed Wit Petition No. 1638 of
1489 before the Bonbay High Court at Aurangabad claim ng
that they are entitled to the tine scale of pay admssible
to’ the post of Head Master with effect from 1.4.1966 on the
basis of the aforesaid Gover nnent Resol uti on dat ed
22.10.1970. Wile the matter was pending before the High
Court the Chief Executive Oficer of Zilla Parishad who was
the conpetent authority to deci de the guestion of
upgradation and fixing of scale of pay of the upgraded Head
Mast ers considered the representations filed by respondents
l1to 4 and by his order dated 18.4.90 directed that
respondents 1 to 4 be granted the scale of pay neant for
upgraded Head Masters with effect from 1.4.1966. Pursuant to
the aforesaid order of the Chief Executive Oficer the
Education Oficer of Zilla Parishad passed the consequentia
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order of 31.5.1990 fixing the scale of pay of respondents 1
to 4 in the upgraded scale. But when the matter was referred
to the Accounts Officers of Zilla Parishad for wverification
it was he who pointed out the error error committed by the
Chi ef Executive O ficer and indicated that the said order is
contrary to the Government Resolution dated 22.10.1970. On
the basis of the aforesaid notings of the Accounts Oficer
the Chief Executive Oficer suspended the operation of his
earlier order dated 18.4.1990 and the orders of the
Education Oficer dated 31.5.1990 by his order dated
26.10.1990. In the pending Wit proceedings the Zlla
Pari shad and other officers filed their counter affidavits
indicating that the respondents | to 4 could not have been
granted the higher scale of pay in the grade of upgraded
Head Masters as such _posts were not available, in terns of
Clauses (i) and (ii) of the Resolution dated 22.10.1970. The
H gh Court, however, by the inpugned order w thout even
noticing the order of the Executive Oficer dated 26.10.1990
and solely relying upon his earlier order dated 18.4.1990
al l owed the Wit Application-and hence this appeal

M. Manoj Swarup | earned counsel appearing for the
appel l ant contended that the High Court conmitted gross
error in giving effect to the order of the Executive Oficer
dated 18.4.1990 even though the said order had been kept
under suspension by the later order dated 26.10.1990. The
| earned counsel further urged that though the Executive
Oficer of Zilla Parishad is entitled to upgrade the post of
primary school teachers on their establishnent to the post
of Head Master but such upgradati on woul d be dependent upon
the nunber of wvacancies available after applying the
preconditions nentioned in the Resolution dated 22.10.1970.
Since the Chief Executive Oficer wthout focussing his
attention to that had passed orders in favour of respondents
1to 4 the error having been pointed out by the Accounts
Oficer he reconsidered the matter and had placed the order
under suspension and the Hi gh Court without even exam ning
the question as to whether there was vacancy for upgradation
in terms of Resolution dated 22nd Octobers 1970 comitted
error in directing inplenentation of the earlier order of
the Executive Oficer dated 18.4.99.

The | earned counsel for the respondent on-the other
hand cont ended t hat there wer e several subsequent
clarificatory orders issued by the State Government which
woul d nmake the position clear that respondents are entitled
for being pronmoted to the upgraded post of Head Masters and
the High Court did not commit any error in granting reli ef
in question. But on being questioned the | earned counsel for
the respondents could not lay his hand on any of those
circulars nor was he able to establish that the respondents
were entitled to be pronoted to the upgraded post of Head
Masters in accordance with the Resolution of the Stated
Gover nnment dated 22.10.1970.

Havi ng heard the |learned counsel for the parties we
find sufficient force in the argunments advanced by M. Mnoj
Swarup, |learned counsel for the appellants. On a bare
reading of the Resolution dated 22.10.1970 we are of the
opinion that a Chief Executive Oficer of a Zilla Parishad
woul d be authorized to upgrade the post of primary schoo
teacher to that of Head Master provided the condition
precedent prescribed in the said Resolution are satisfied.
The Resolution in question does not ipso facto converts the
post of primary school teacher to that of Head Master. In
this view of the matter the Chief Executive Oficer was
entitled to consider the matter afresh and put the earlier
order in abeyance. Non consideration of his order dated
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26.10.1990 by the H gh Court and directing inplenentation of
the earlier order dated 18.4.1990 vitiates the judgnent of
the High Court. In the aforesaid prem ses the inpugned order
of the Hi gh Court cannot be sustained and we accordingly
guash the same. Needless to nention that since the Chief
Executive Oficer has nerely suspended the wearlier order
dated 18.4.1990 and has not taken any final decision with
regard to the entitlenent of respondents 1 to 4 to
be appoi nted agai nst the upgraded post of Head Master and if
so with effect of what date, the said Chief Executive
Oficer, appellant in the present appeal, is directed to
take a final decision within three nmonths fromthe date
of receipt of this order and communicate the sane to
respondents 1 to 4.

This appeal is ~accordingly allowed. But in the
circunstances there will be no order as to costs.




